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H.  A.  MuREAT,  Appellant,  v.  Swanwood  Coal  Company, 

Appellee. 

BCaater  tad  Serraat:    negligencs:    bvidence.    It  is  the  duty  of  an 

1  employer  to  furnish  his  servant  a  reasonably  safe  place  to  work,  and 
to  keep  the  same  in  reasonable  repair,  which  the  servant  may 
assume  has  been  done,  and  that  he  may  safely  perform  the  serv- 
ice in  the  exercise  of  reasonable  care.  In  the  instant  case  the  ques- 
tion of  whether  the  employer  was  negligent  in  the  construction  of 
an  entry  to  a  coal  mine,  resulting  from  the  fact  that  cross  timbers 
wwe  too  low,  was  for  the  jury. 

Same:    oontsibutoby  nbqlioence:     evidence.     Under  the  evidence  in 

2  this  case  the  question  of  whether  plaintiff,  a  mule  driver  in  a  coal 

Vou  169  lA.— 1 


2  Murray  v.  Coal  Co,  [159  Iowa 

mine,  who  was  caught  between  the  top  of  his  car  load  and  the  tim- 
bers supporting  the  roof  of  the  entry,  was  for  the  jury. 

Baine:    assumption  of  risks.    The  risks  which  a  servant  assumes  as 

3  incident  to  his  employment  are  such  as  remain  or  attach  to  the 
employment  after  the  master  has  performed  the  duties  which  the 
law  imposes  upon  him ;  he  does  not  assume  the  risks  arising  from  the 
master's  failure  to  perform  a  legal  duty,  and  one  of  the  duties 
devolving  upon  the  master  is  to  furnish  the  servant  a  reasonably 
safe  place  to  work.  Under  the  evidence  in  this  case  the  question  of 
whether  plaintiff  assumed  the  risk  of  being  caught  between  the  top 
of  his  load  of  coal  and  the  timbers  supporting  the  roof  of  the  entry, 
was  for  the  jury. 

Same:    assumption  of  bisk:     statute.    The  statute  providing  that  an 

4  employee  does  not  assume  the  risks  arising  from  an  employer's 
failure  to  furnish  safe  machinery  or  a  safe  place  to  work,  unless 
the  danger  is  imminent,  and  that  it  shall  not  include  risks  inci- 
dent to  the  employment,  relates  to  machinery  or  appliances  which 
are  defective;  so  that  the  owner  of  a  coal  mine,  who  constructs  and 
maintains  the  timbers  supporting  the  roof  of  an  entry  too  low  for 
the  safety  of  his  employees  is  liable  for  an  injury  resulting  there- 
from, in  the  absence  of  evidence  a  showing  that  the  condition  was 
necessarily  incident  to  the  reasonable  operation  of  the  mine,  and 
that  the  risk  of  injury  did  not  follow  the  service  as  a  matter  of  law. 

Appeal  from  Polk  District  Court. — Hon.  "Wm.  McHenry, 

Judge. 


Thursday,  December  12,  1912. 

Action  at  law  to  recover  damages  for  personal  injury. 
There  was  a  directed  verdict  and  judgment  for  the  defendant, 
and  plaintiff  appeals. — Reversed. 

S.  B.  AUen,  for  appellant. 

Chiernsey,  Parker  &  Miller,  for  appellee. 

"Weaver,  J. — The  plaintiff  was  employed  as  a  mule  driver 
in  the  defendant's  coal  mine.    He  was  a  driver  of  experience. 
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and  had  been  at  work  in  this  mine  for  several  weeks.    On  the 
day  in  question  he  was  caught  and  crushed  between  the  top 
of  the  load  on  his  car  and  the  cross  timbers  supporting  the 
roof  of  the  entry  at  that  point.    He  charges  such  injuries  to 
the  negligence  of  the  company  in  that,  first,  reasonable  care 
on  the  part  of  the  company  required  it  to  so  construct  and 
maintain  the  entry  as  to  afford  a  passage  of  at  least  five  feet 
in  height  to  enable  the  driver  to  safely  pass  thereunder  with 
his  mule  and  car,  but  that  said  roof,  at  the  point  where  this 
injury  occurred,  was  constructed  or  maintained  at  a  height 
of  but  four  feet ;  and,  second,  that  due  and  reasonable  care  as 
aforesaid  required  that  the  company  make  such  entry  of 
sufScient  width  to  afford  room  between  a  moving  car  and 
the  rib  of  the  entry  for  the  escape  of  the  driver  in  case  it  be- 
came necessary  for  him  to  jump  from  the  car,  but  said  entry, 
at  the  point  in  question,  was  so  narrow  that  the  driver  could 
not  escape  from  the  car  without  being  crushed  against  the 
rib.    He  avers  that  at  the  time  of  his  injury  he  was  driving 
his  mule  with  a  loaded  car  through  the  entry  which  was 
without  light  of  any  kind,  except  such  as  was  afforded  by  the 
miner's  lamp  or  candle  attached  to  his  cap;  that,  in  accord- 
ance with  the  custom  and  his  duty  as  driver,  he  was  stand- 
ing with  one  foot  on  the  bumper  of  the  car,  and  the  other  on 
the  tail  chain,  one  hand  resting  on  the  top  of  the  car,  the 
other  on  the  rump  of  the  mule,  and  his  body  bending  low 
between  the  mule  and  the  car  to  avoid  collision  with  the  roof 
timbers,  when  the  mule  began  to  kick,  and,  as  plaintiff  lifted 
himself  up  to  avoid  injury  from  the  vicious  animal,  his  head 
came  into  contact  with  the  low  place  in  the  roof,  forcing  him 
back  on  the  top  of  the  loaded  car,  thus  wedging  him  between 
the  load  and  the  roof,  whereby  he  was  severely  injured.    Upon 
this  pleaded  state  of  facts,  and  alleging  that  he  did  not  con- 
tribute to  his  injury  by  his  own  negligence,  he  demands  a 
recovery  of  damages.     The  defendant  admits  that  plaintiff 
was  injured  in  its  mine,  but  denies  all  allegations  of  negli- 
gence on  its  part.    It  alleges  further  that  plaintiff  was  guilty 
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of  oontributory  negligence,  and  that  he  was  fully  aware  of 
the  conditions  of  which  he  complains,  and  assamed  the  risk  of 
remaining  in  such  employment. 

The  plaintiff's  testimony  fairly  tends  to  show  truth  of 
his  allegations  as  to  the  condition  of  the  roof  of  the  entry 
and  the  truth  of  his  version  of  the  circumstances  immediately 
attending  the  accident.  As  to  a  material  part  of  his  testi- 
mony, he  is  corroborated  by  the  testimony  of  others.  No 
testimony  was  offered  on  the  part  of  the  defendant.  The 
motion  to  direct  a  verdict  was  based  on  grounds  as  follows : 
First  The  evidence  shows  no  negligence  on  the  part  of  the 
defendant.  Second.  Plaintiff  does  not  show  himself  free 
from  contributory  negligence.  Third.  It  conclusively  ap- 
pears that  plaintiff  assumed  the  risk  of  such  injury.  The  trial 
court  in  sustaining  the  motion  expressed  the  view:  Firsts 
that,  if  it  was  negligence  on  the  part  of  the  defendant  to 
maintain  the  entry  in  the  alleged  defective  condition,  '4t 
was  negligence  for  the  plaintiff  to  work  in  that  condition;" 
and,  second,  that  as  plaintiff  had  worked  on  that  entry  for  a 
matter  of  five  weeks  passing  daily  and  frequently  under  the 
alleged  defective  roof,  he  is  bound,  as  a  matter  of  law,  to 
know  its  condition.  ^'If  he  knew  it,  he  is  just  as  guilty  of 
negligence  as  the  defendant  company.  If  he  knew  it,  he 
assumed  it  as  part  of  the  risk  that  he  undertook  when  he 
went  into  the  employment  of  the  defendant  in  passing  through 
the  entry.**  The  foregoing  statement  of  the  record  is  suffi- 
cient for  the  consideration,  of  the  points  brought  to  our  atten- 
tion by  the  briefs  of  counsel. 

I.  "Was  there  evidence  to  go  to  the  jury  upon  the  ques- 
tion of  defendant's  negligence?  Of  this  we  think  there  can 
be  no  reasonable  doubt.  When  defendant  employed  plaintiff 
,    „  to  work  as  a  mule  driver  in  the  entry  of  its 

1.    MASTKB    AND  " 

fiSn^T  eri^"    ^^^®»  ^*  assumed  the  duty  of  furnishing  him 

^^^  a  reasonably  safe  place  to  do  that  work.    In 

entering  such  employment,  plaintiff  could  rightfully  assume 

and  rely  upon  the  performance  of  that  duty  by  the  employer. 


Feb.  1913]  MtjRRAY  v.  Coal  Co.  5 

He  had  the  right  to  assume  that  the  entry  in  which  he  was 
directed  to  work  was  so  constructed  that,  in  driving  through 
it  in  the  exercise  of  reasonable  care  on  his  own  part,  he  would 
not  be  brought  into  collision  with  the  timbering  of  either  the 
roof  or  rib  of  such  entry.  If  the  witnesses  in  the  case  are  to 
be  believed,  and  their  credibility  was  for  the  jury,  while  as  a 
rule  the  distance  from  the  car  rail  to  the  roof  of  the  entry 
was  five  feet,  and  that  such  was  the  usual  and  customary 
height  of  entries  in  coal  mines,  there  were,  at  tiie  place  of 
the  accident,  two  low  hanging  timbers  suspetided  at  not  to 
exceed  four  feet  from  the  rail.  Some  of  the  witnesses  make 
it  less.  Whether  such  a  construction  was  negligent  appears 
to  us  a  fair  question  for  the  jury.  When  we  stop  to  consider 
that  under  the  roof  of  the  entry,  even  when  built  to  the  full 
height  of  five  feet,  there  must  pass  and  repass  mules  draw- 
ing cars  standing  thirty-four  inches  in  height  above  the  rail, 
carr3ring  loads  rising  six  inches  or  more  above  the  car,  and 
bearing  drivers  crouched  between  car  and  mule,  the  whole 
structure  with  car,  load,  mxde,  and  driver  enveloped  in  thick 
darkness,  save  such  illumination  as  may  be  given  by  the  light 
in  the  driver's  cap,  it  is  clear  that  even  under  otherwise 
most  favorable  conditions  the  danger  of  collision  between  the 
driver's  head  and  the  roof  above  is,  to  say  the  least,  never 
small.  But  when  in  such  an  entry,  either  by  reason  of 
a  defect  in  construction  or  by  reason  of  lack  of  repair,  one 
or  more  of  the  cross  timbers  are  permitted  to  drop  a  foot  or 
more  below  the  prevailing  height  of  such  passageway,  it  is 
difficult  to  imagine  a  more  deadly  peril  for  the  driver  who 
must  use  it.  Counsel's  answer  to  this  is  that  the  height  of 
a  mine  entry  cannot  be  controlled  by  custom  or  arbitrary 
rule,  but  the  dimensions  thereof  must  be  governed  by  the 
natural  conditions  of  rock  and  soil  which  are  penetrated. 
Such  answer  is  true  only  in  part.  In  the  first  place,  there  is 
here  no  evidence  whatever  of  any  necessity  for  the  condition 
of  which  plaintiff  complains  and  his  testimony  tends  to  show 
did  exist.    In  the  next  place,  it  is  not  easy  to  conceive  of  any 
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conditions  to  justify  the  hanging  of  one  or  two  individual 
timbers  below  the  general  height  of  the  roof  on  either  side 
thereof,  and  if  such  conditions  do  exist,  thereby  creating 
unusual  or  special  danger  for  the  driver,  the  employer  can- 
not avoid  the  charge  of  negligence  except  by  showing  that 
the  injured  employee  had  been  warned  of  the  danger  or  knew, 
or  ought  to  have  known,  of  its  existence.  We  are  satisfied, 
therefore,  that,  upon  the  question  of  defendant's  negligence, 
plaintiff  made  a  case  for  the  jury.  Quite  in  point  in  this 
branch  of  the  case,  see  Ek  v.  Fuel  Co,,  157  Iowa,  — ,  decided 
by  this  court  at  the  November  period  of  the  present  term. 

II.    But  it  is  said  plaintiff  was  himself  negligent,  and 
such  it  appears  was  the  view  of  the  court  below.    The  state- 
ment in  the  ruling  that,  if  it  was  negligent  for  the  defendant 
2    s\ME-  contrii>.   ^  construct  Or  maintain  the  entry  as  com- 
gencei'^evi-        plained  of,  it  was  equally  negligent  for  the 
dence.  plaintiff  to  work  therein  was  probably  not 

intended  as  the  enunciation  of  a  general  rule,  for,  if  it  were 
such,  then  in  no  case  could  an  employer  ever  be  held  liable 
for  negligence  in  furnishing  a  proper  place  to  work.  We 
take  it  for  granted  that  the  court  intended  to  hold  that,  if 
the  defect  complained  of  by  the  plaintiff  existed,  it  must  have 
been  so  patent  to  him,  and  was  of  such  imminent  character, 
that  it  must  be  conclusively  held  that  no  prudent  man  would 
take  or  remain  in  such  employment,  and  he  was  therefore 
guilty  of  contributory  negligence.  We  are  not  able  to  satisfy 
ourselves  with  that  view  of  the  record.  It  was  no  part  of 
plaintiff's  duty  to  care  for  the  roof  of  the  entry.  That  was 
the  duty  of  the  master.  The  defect  complained  of  was  not 
so  manifest  that  plaititiff  must  have  seen  it,  or  that  he  must 
be  guilty  of  negligence,  as  ^  matter  of  law,  in  not  seeing  it. 
It  was  not  open  and  obvious.  It  was  enveloped  in  impene- 
trable darkness  save  when  a  miner  or  driver  passed  with  his 
lamp.  Plaintiff,  bending  between  his  car  and  mule,  could 
hardly  be  expected,  certainly  not  as  a  matter  of  law,  to  be 
twisting  his  neck  and  head  to  search  the  roof  above  his 
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bended  back  for  evidence  that  his  employer  was  neglecting 
its  duty  in  making  the  place  reasonably  safe.  Even  if  he 
had  seen  these  timbers  prior  to  his  injury  and  knew  the 
existence  of  the  danger,  we  are  not  prepared  to  say,  as  a  mat- 
ter of  law,  that  reasonable  prudence  required  that  he  should 
refuse  to  work  or  quit  his  job.  He  may  in  such  case  have 
reasonably  believed  that  he  could  avoid  the  danger,  and  the 
fact  that  he  had  worked  for  several  weeks  without  injury 
shows  that  it  was  possible  to  do  so.  Of  course  if,  having  such 
knowledge,  he  had  voluntarily  or  carelessly  lifted  his  head 
at  that  point  and  thus  brought  about  the  accident,  he  might 
well  be  charged  with  contributory  negligence;  but,  if  while 
bending  over  the  heels  of  the  mule  to  avoid  such  collision  the 
animal  became  vicious  and  began  to  kick,  it  is  not  within  the 
province  of  the  court  to  say  that  he  was  negligent  in  suddenly 
lifting  his  head,  even  though  in  the  excitement  of  the  mo- 
ment he  lifted  it  high  enough  to  be  struck  by  the  low  hang- 
ing cross  timbers.  The  law  makes  some  allowance  for  the 
fallibility  of  human  judgment  when  a  person  is  placed  in 
circumstances  of  imminent  danger,  and  it  would  be  establish- 
ing an  extraordinary  precedent  to  hold  that  one  is  conclu- 
sively chargeable  with  negligence  because,  when  confronted 
with  the  necessity  of  instant  choice  between  the  danger  of 
collision  with  the  heels  of  a  mule  and  collision  with  a  cross- 
beam over  his  head,  he  chooses  the  latter  as  the  lesser  peril. 
We  think  the  trial  court  erred  in  holding,  as  a  matter  of  law, 
that  plaintiflp  did  not  exercise  ordinary  care  in  entering  or 
remaining  in  the  employment  in  which  he  was  injured.  We 
do  not  overlook  the  point  made  by  the  appellee  that,  if  the 
mule  became  vicious,  it  was  because  of  misuse  by  the  plain- 
tiff. There  was  indirect  evidence  that  plaintiff  hit  the  mule 
with  the  sprag  which  he  was  carrying  in  his  hand.  But 
this  fact  was  denied  by  the  plaintiff.  Moreover,  such  faet 
was  at  best  a  matter  for  the  consideration  of  the  jury  upon 
the  question  of  plaintiff's  due  care. 

III.    The  third  and  last  proposition,  and  the  one  appar- 
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ently  upon  which  defendant  most  strongly  relies,  is  that  of 
plaintiff's  alleged  assumption  of  the  risk.    Assuming,  as  we 

3.  Same:  asBump-  ^^^^^^  ^e  must  for  the  purpose  of  this  appeal, 
tion  of  risk,      ^^g^^  ^Yie  evidence  would  warrant  a  finding 

of  negligence  on  the  part  of  the  defendant  .in  failing  to  pro- 
vide plaintiff  a  reasonably  safe  place  to  work,  then  the  risk 
arising  therefrom  was  not  one  which  plaintiff  undertook  in 
entering  the  defendant's  employment.  Martin  v.  Electric 
Light  Co.,  131  Iowa,  734.  If  he  is  to  be  held  as  assuming 
the  risk  of  defendant's  negligence  as  at  common  law,  it  must 
be  because  he  knew  and  appreciated  the  danger,  or  as  a  rea- 
sonable person  in  possession  of  his  faculties  ought  to  have 
known  and  appreciated  it,  yet  chose  to  remain  in  the  danger- 
ous service.  The  reasons  stated  in  the  last  paragraph  why 
we  cannot  hold  the  plaintiff  guilty  of  negligence,  as  a  matter 
of  law,  are  equally  applicable  to  the  claim  that  he  assumed 
the  risk  of  the  danger  arising  from  the  defendant's  negli- 
gence. The  risks  which  a  servant  assumes  as  incident  to  his 
employment  are  such  as  remain  or  attach  to  the  service  after 
the  master  has  discharged  the  magisterial  duties  which  the 
law  imposes  upon  him,  and  among  these  duties,  as  we  have 
noted,  is  the  furnishing  of  a  reasonably  safe  place  to  work. 
But  there  is  a  still  more  insurmountable  obstacle  to  the 
assertion  of  this  defense.  A  recent  statute  which  had  gone 
into  effect  prior  to  the  date  of  plaintiff's  injury  provides  as 

follows:  "That  in  all  cases  where  the  prop- 
Uon  of  riak:     erty,  works,  machinery  or  appliances  of  an 

employer  are  defective,  or  out  of  repair,  and 
where  it  is  the  duty  of  the  employer  from  the  character  of 
the  place,  work,  machinery  or  appliances  to  furnish  reason- 
ably safe  machinery,  appliances  or  place  to  work,  the  em- 
ployee shall  not  be  deemed  to  have  assumed  the  risk  by  con- 
tinuing in  the  prosecution  of  the  work,  growing  out  of  any 
defect  as  aforesaid,  of  which  the  employee  may  have  had 
knowledge  when  the  employer  had  knowledge  of  such  defect, 
except  when  in  the  usual  and  ordinary  course  of  his  employ- 
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ment  it  is  the  duty  of  such  employee  to  make  the  repairs,  or 
remedy  the  defects^  Nor  shall  the  employee  under  such 
conditiong  be  deemed  to  have  waived  the  negligence,  if  any, 
unless  the  danger  be  imminent  and  to  such  extent  that  a  rea- 
sonably prudent  person  would  not  have  continued  in  the 
prosecution  of  the  work;  but  this  statute  shall  not  be  con- 
strued so  as  to  include  such  risks  as  are  incident  to  the  em- 
ployment. And  no  contract  which  restricts  liability  here- 
under shall  be  legal  or  binding."  Acts  of  33d  General 
Assembly,  chapter  219.  Appellee  avoids  the  effect  of  this 
statute  by  sa3dng  that  it  evidently  has  no  application  to  this 
case  because  the  risk  of  the  danger  from  which  plaintiff 
suffered  was  one  incident  to  his  employment,  and  is  therefore 
expressly  excepted  in  the  language  of  the  statute  itself.  In 
support  of  this  claim,  counsel  say:  ''The  entry  was  neither 
defective  nor  out  of  repair.  It  was  in  identically  the  same 
condition  in  which  it  had  been  placed  when  built.  The  low 
timbers,  if  any  there  were,  and  the  alleged  narrowness  of 
the  entry,  had  existed  from  the  moment  the  entry  was  first 
driven.  These  conditions  were  not  inherently  dangerous; 
they  did  not  constitute  a  want  of  repair;  they  were  not  in 
themselves  defective;  they  had  not  relapsed  or  deteriorated 
from  a  previous  better  condition  into  the  condition  of  which 
complaint  is  made.  The  entry  was  therefore  neither  defec- 
tive nor  out  of  repair.  On  the  other  hand,  any  man  five  feet 
or  over  in  height,  riding  the  chain,  as  the  plaintiff  was,  was 
bound  to  get  his  head  bumped  if  he  straightened  up.  The 
vein  of  coal  was  not  thick  enough  to  admit  of  the  entry  being 
made  higher.  There  are  many  veins  in  this  state  which  are 
being  worked  which  are  less  than  three  feet  in  thickness. 
Entries  in  the  same  mine  vary  in  height.  Obviously  no  entry 
could  be  put  through  them  high  enough  to  satisfy  the  plain- 
tiff *s  demands."  Here  then,  was  a  condition  necessarily 
incident  to  the  conduct  of  the  business.  Any  one  who  entered 
the  employment  of  the  defendant  company  was  necessarily 
exposed  to  injury  from  accident  in  case  his  head  or  body  by 
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any  means  came  forcibly  in  contact  with  the  roof  of  the  entry 
and  the  roof  timbers.  Surely,  then,  this  is  the  sort  of  a  situ- 
ation which  is  meant  by  the  latter  clause  of  the  statute,  which 
says:  *But  this  statute  should  not  be  construed  so  as  to 
include  such  risks  as  are  incident  to  the  employment.'  We 
apprehend  that  what  the  statute  means,  taken  as  a  whole, 
is  that  when  the  *  property,  works,  machinery  or  appliances' 
of  an  employer  are  inherently  sound  and  not  out  of  repair, 
and  not  inherently  dangerous,  and  the  dangers,  if  any,  which 
are  incident  to  their  use,  or  being  in  contact  with  them,  are 
open  and  obvious,  or,  if  not  open  and  obvious,  are  properly 
explained  to  the  servant,  then  such  risks  are  'incident  to  the 
employment,'  within  the  meaning  of  this  statute.  And,  on 
the  other  hand,  if  such  'property,  works,  machinery  or  ap- 
pliances' have  by  use  or  neglect  become  defective  or  out  of 
repair,  that  then  the  risks  incident  to  their  use  in  such  de- 
fective or  unrepaired  condition  are  not  'incident  to  the 
employment/  and  hence  are  not  assumed.  The  only  con- 
ceivable exception  to  the  foregoing  interpretation  of  the  stat- 
ute would  arise  in  the  case  where  'property,  works,  machin- 
ery, or  appliances'  were  of  such  an  inherently  dangerous 
character  as  that  no  ordinarily  prudent  person  would  main- 
tain or  operate  them." 

We  have  quoted  the  foregoing  from  the  brief  for  the 
appellee  in  order  that  we  may  do  no  injustice  to  the  views  of 
counsel  by  any  attempt  to  abbreviate  them.  To  uphold  the 
points  so  made  would  be  to  rewrite  the  law  of  master  and  serv- 
ant and  establish  doctrines  which  in  our  view  have  never  yet 
found  judicial  approval  anywhere.  Moreover,  it  assumes  as 
fact  many  matters  of  which  there  is  no  evidence  in  the  record. 
The  fact,  if  it  be  such,  that  the  entry  when  the  plaintiff  went  to 
work  was  in  the  precise  condition  in  which  it  was  originally 
constructed  is  no  answer  to  plaintiff's  claim.  There  may  be 
negligence  or  want  of  reasonable  care  in  constructing  the 
place  where  the  servant  is  required  to  work,  and,  if  so,  it 
is  universally  held,  both  upon  precedent  and  upon  principle. 
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that  liability  is  created  where  such  faulty  construction  occar 
sions  injury  to  the  servant  without  fault  upon  his  part.  Where 
such  fact  exists,  we  find  no  authority  holding  that  the  risk 
so  created  is  one  of  the  incidental  hazards  which  the  servant 
accepts  in  entering  the  master's  employment.  In  entering 
such  service,  the  servant  may  rightfully  assume  that  the  mas- 
ter has  done  his  duty,  and  that  he  will  be  exposed  to  no  dan- 
gers which  are  not  ordinarily  and  naturally  incident  to  work 
of  that  nature.  Bryce  v.  Radlroad  Co.  103  Iowa,  665 ;  Spevack  v. 
Coal  Co,,  152  Iowa,  90 ;  Taylor  v.  RaUroad  Co.,  112  Iowa,  157 ; 
Crown  Coal  Co.  v.  Hiles,  43  111.  App.  310 ;  Poll  v.  Coal  Co., 
149  Iowa,  104;  Fink  v.  Ice  Co.,  84  Iowa,  321;  Mosgrove  v. 
Coal  Co.,  110  Iowa,  169. 

There  is  nothing  in  the  record  to  indicate  that  the  exist- 
ence of  the  two  low  hanging  cross  timbers  arose  from  any 
engineering  necessity.  The  fact  that  the  coal  vein  was  of  no 
great  thickness  does  not  of  itself  indicate  any  such.  need.  It 
is  a  fact  of  such  frequent  exposition  and  mention  in  coal  min- 
ing cases  we  may  treat  it  as  a  matter  of  common  knowledge 
that  the  height  of  entries  through  which  cars  are  operated  is 
not  limited  by  the  thickness  of  the  coal  vein,  and  that  the 
required  height  for  the  purposes  of  practical  operation  is 
often  obtained  either  by  taking  down  rock  from  the  roof  above 
or  by  taking  up  the  floor  or  bottom  from  beneath  suflSciently 
for  the  desired  purpose.  If  conditions  are  sometimes  found 
in  which  this  cannot  be  done,  they  are  not  shown  to  have 
existed  at  the  time  and  place  under  inquiry.  It  was  not  then 
a  condition  necessarily  incident  to  the  proper  or  reasonable 
operation  of  the  mine,  and  the  risk  of  it  did  not  attach,  as  a 
matter  of  law,  to  the  plaintiff's  service.  We  are  not  sure  that 
we  fully  comprehend  the  point  of  counsel's  proposition  that 
the  conditions  complained  of  in  this  entry  were  not  *^  inher- 
ently" dangerous  or  unsound.  It  is  true  nothing  appears  to 
indicate  any  decay  or  weakness  in  the  timbering  rendering  it 
liable  to  fall  upon  the  driver,  but  these  pieces  did  so  encroacli 
upon  the  open  way,  which  was  small  at  best,  as  to  make  them 
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a  continaal  threat  of  injury  to  one  driving  under  them.  Such 
a  structure,  we  think,  may  very  properly  be  called  inherently 
dangerous  and,  not  being  a  risk  which  was  necessarily  incident 
to  the  plaintijf 's  employment,  it  does  not  fall  within  the  ex- 
ception to  the  statute  upon  which  defendant  relies.  Nor  can 
we  assume  to  enlarge  that  exception  by  so  construing  the  stat- 
ute as  to  confine  its  application  to  cases  where,  to  use  the  lan- 
guage of  counsel,  **the  property,  works,  machinery,  or  appli- 
ances have  by  use  or  neglect  become  defective  and  out  of 
repair.''  It  is  sufficient  in  this  respect  to  say  that  such  is  not 
the  language  of  the  act,  nor  is  there  to  be  found  therein  any 
word,  phrase,  or  sentence  indicating  a  legislative  purpose  to 
thus  narrow  or  restrict  its  meaning.  In  express  words  it 
relates  to  the  property,  works,  machinery,  or  appliances  of  the 
employer  which  are  defective  or  out  of  repair  in  cases  where 
it  is  the  duty  of  the  employer  to  furnish  a  reasonably  safe 
place  to  work.  The  employer's  duty,  as  we  have  seen,  is  first 
to  provide  a  safe  place  to  work,  and  then  to  maintain  it  in 
reasonable  repair  for  the  protection  of  the  employee.  A  defect 
in  such  place  may  arise  from  neglect  of  either  duty,  and  the 
statute  in  clear  terms  is  made  applicable  to  both.  The  case  as 
presented  in  the  record  comes  within  the  operation  of  the  stat- 
ute, and  should  have  been  submitted  to  the  jury. 

For  the  reasons  stated,  a  new  trial  must  be  ordered.  The 
judgment  appealed  from  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  harmony  with  the  views 
expressed  in  this  opinion. — Reversed, 


Jxjuus  A.  Bauer  &  Co.,  Appellants^  v.  D.  S.  Chamberlain 

and  W.  L.  Brown. 

Landlord  and  tenant:    lease:    construction.    The  plaintiff  leased  a 
1     room  from  the  owner  of  the  building,  then  in  process  of  construc- 
tion, for  a  drug  store,  which  was  to  have  a  front  and  a  side  entrance. 
Subsequently  the  owner  decided  to  change  the  plan  of  the  build- 
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ing  to  one  snitable  for  hotel  puxpoaes  and  procured  from  plain- 
tiff an  extension  of  the  time  for  completing  the  room.  The  revised 
plans  showed  a  door  connecting  the  store  room  with  the  hotel  lobby, 
but  when  the  building  was  completed  this  doorway  was  closed  on 
the  hotel  side.  Held,  that  plaintiff  acquired  no  right  either  by  the 
original  contract,  the  extension  agreement  or  the  revised  plans,  to 
have  a  door  connecting  the  store  with  the  hotel  lobby  constructed  and 
kept  open. 

Same:    iassment.    It  is  also  held  that  plaintiff  did  not  acquire  an  ease- 
2    ment  of  the  right  of  access  to  and  from  the  lobby  of  the  hotel, 
either  by  necessity  or  implication,  as  against  the   owner  or  his 
lessee  of  the  balance  of  the  building  for  hotel  purposes. 

Appeal  from  Polk  District  Court, — Hon.  Lawbencb  De  Qrapp, 

Judge. 


Thursday,  December  12,  1912. 

Action  to  enjoin  the  defendant  Chamberlain,  the  owner 
of  a  hotel  building,  and  W.  L.  Brown,  the  lessee  of  such  build- 
ing, from  interfering  with  the  use  by  plaintiffs,  the  lessees  of 
a  storeroom  in  such  building,  of  a  certain  door  opening  from 
the  storeroom  into  the  portion  of  the  building  occupied  as  a 
hotel.  Damage  is  also  demanded  for  the  past  interference  by 
defendants  with  the  use  of  such  door  by  the  plaintiffs  in  con- 
nection with  their  business.  There  was  a  decree  denying  to 
plaintiff  any  relief,  and  they  appeal. — Affirmed. 

SvlUvan  &  StdUvan,  for  appellants. 

Read  &  Read,  for  appellees. 

McClain,  C.  J. — ^In  December,  1902,  the  defendant 
Chamberlain  was  prox>osing  to  construct,  and,  indeed,  had  in 
process  of  construction,  a  building  on  the  northeast  comer  of 
Locust  and  West  Seventh  streets  in  Des  Moines,  and  entered 
into  a  written  contract  of  lease  with  the  plaintiffs  by  which 
he  granted  to  them  for  the  term  of  eight  years  from  the  com- 
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pletion  of  the  building,  on  an  agreed  monthly  rental,  the  use, 
for  the  purpose  of  a  drug  store,  of  a  room  on  the  first  floor 
of  such  building  of  the  dimensions  of  about  eighteen  feet  on 
Locust  street  and  about  sixty-six  feet  on  Seventh  street.  The 
contemplated  building,  as  described,  was  to  be  of  not  less  than 
two  stories  in  height,  and  it  was  to  be  completed  within  about 
ninety  days  from  the  date  of  the  lease,  barring  accidents,  etc., 
according  to  the  plans  and  specifications  of  Messrs.  Proudfoot 
&  Bird,  architects.  In  February  following,  defendant  Cham- 
berlain, desiring  to  erect  a  larger  building  than  had  at  first 
been  contemplated,  which  might  be  used  for  hotel  purposes, 
and  the  construction  of  which  would  require  a  longer  time 
than  that  referred  to  in  the  lease  to  plaintiflfs,  procured  from 
the  plaintiffs  a  written  indorsement  on  said  lease  as  follows : 
''In  consideration  that  this  building  be  changed  to  a  hotel  we 
agree  to  the  necessary  extension  of  time  to  complete  the  drug 
room  and  to  the  changes  to  be  made  by  the  architects  Proud- 
foot  &  Bird,  drug  room  to  be  ready  for  occupancy  by  June 
Ist,  1903,  if  possible.  Rental  to  begin  thirty  days  after  drug 
room  is  completed.  No  other  drug  store  to  be  in  this  building. ' ' 
Soon  after  this  indorsement  was  made,  plaintiffs  saw  a 
blueprint  of  the  architect's  plans  for  the  first  floor,  which 
showed  npt  only  a  front  entrance  to  the  room  on  Locust 
street  and  a  rear  side  entrance  on  Seventh  street,  but  also  a 
door  connecting  the  room  which  was  to  be  occupied  by 
plaintiffs  with  the  lobby  of  the  portion  of  the  building  to  be 
occupied  as  a  hotel.  During  the  construction  of  the  building 
in  accordance  with  these  plans,  defendant  Brown,  who  had 
abreft^  an  arrangement  for  a  lease  of  the  building  for  hotel 
purposes,  and  who  waa  to  some  extent  looking  after  the  proper 
construction  of  the  building,  noticed  that  a  door  was  being 
put  in  between  the  storeroom  and  the  lobby  in  accordance 
with  the  revised  plans,  and  raised  the  question  with  the 
plaintiffs  whether  they  should  be  allowed  to  have  access  to 
the  hotel  lobby  through  such  door  without  the  payment  of 
additional  consideration  in  the  way  of  rental.    The  testimony 
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of  the  witnesses  is  in  conflict  as  to  what  was  said  at  various 
times  on  this  subject-matter  hy  Brown  and  by  the  plaintiffs, 
but  it  is  not  contended  for  plaintiffs  that  Brown  at  any  time 
conceded  t6  plaintiffs  the  right  to  have  such  door  kept  open 
and  used  under  the  terms  of  their  lease  with  Chamberlain. 
The  building  was  so  far  completed  that  plaintiffs  took  posses- 
sion of  their  storeroom  in  February,  1904,  before  the  other 
portions  of  the  building  were  yet  completed  and  put  in  use 
for  hotel  purposes  in  October  following.  In  the  meantime 
the  door  had  been  to  some  extent  kept  open  and  used  by  work- 
men, but  plaintiffs  had  no  occasion  to  make  use  of  it  in  con- 
nection with  their  business  and  had  not  done  so.  When  the 
hotel  lobby  was  finished,  this  doorway  was  closed  up  by  a  blind 
door  on  the  hotel  side,  and  it  has  remained  closed  ever  since. 
Plaintiffs'  lease  was,  by  Chamberlain,  assigned  to  Brown  in 
November,  1904,  and  the  final  lease  between  Brown  and 
Chamberlain  for  the  use  of  the  remaining  portion  of  the  build- 
ing for  hotel  purposes  was  made  in  December.  Plaintiffs' 
rights  are  predicated  upon  the  writings  above  referred  to  and 
upon  a  claim  of  an  easement  by  implication  or  necessity. 

I.  It  is  plain  that  the  original  lease  made  by  Chamber- 
lain to  plaintiffs  did  not  confer  upon  plaintiffs  any  right  to 
have  constructed  and  kept  open  for  use  an  interior  door 

between  their  storeroom  and  other  portions  of 

^ '  TCN.fx^^'ie^M'':   the  building,  for  no  use  of  the  other  portions 

construe  on.       ^^  ^^^  building  for  hotel  purposes  was  then 

contemplated,  and  there  is  nothing  in  the  leases  as  to  any 
doors  whatever  save  by  reference  to  plans  and  specifications 
which  it  is  conceded  did  not  indicate  any  other  doors  than 
the  front  entrance  from  Locust  street  and  the  side  entrance 
from  Seventh  street.  It  is  also  plain  that  the  extension  of 
lease  set  out  did  not  confer  upon  the  plaintiffs  any  right  to 
have  an  interior  door  constructed  and  maintained  from 
plaintiffs'  storeroom  to  the  lobby  of  the  hotel,  for  the  revised 
plans  and  specifications  therein  referred  to  had  not  yet  been 
prepared.     It  appears   that,   in  the   conversation   between 
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Chamberlain  and  plaintiffs  relating  to  the  extension  of  time 
for  the  completion  of  the  building,  it  was  claimed  by  plaintiffs 
that  they  would  be  seriously  damaged  by  the  proposed  delay, 
and  that  Chamberlain  urged  upon  their  attention  the  fact 
that  the  proposed  use  of  the  remainder  of  the  building  for 
hotel  purposes  would  be  to  their  decided  advantage.  But  it 
is  not  claimed  that  Chamberlain  made  any  reference  to  a  pro- 
posed door  leading  from  the  storeroom  to  the  lobby. 

Under  these  circumstances,  it  seems  to  us  clear  that  if,  in 
the  preparation  of  the  revised  plans  and  in  the  construction 
of  the  building,  no  doorway  between  plaintiffs'  storeroom  and 
the  lobby  of  the  proposed  hotel  had  been  provided  for,  there 
would  have  been  no  breach  of  contract,  nor  interference  on 
the  part  of  Chamberlain  with  any  easement  right  of  plaintiffs, 
and  we  think  it  clear  also  that  the  subsequent  preparation 
of  plans  which  plaintiffs  may  have  seen,  showing  a  doorway 
between  the  storeroom  and  the  hotel  lobby  and  the  construc- 
tion of  an  opening  for  such  doorway,  did  not  confer  any  right 
upon  plaintiffs  to  the  use  of  a  door  connecting  their  store- 
room with  the  hotel  lobby.  No  contract  right  of  plaintiffs  has 
therefore  been  interfered  with  by  defendant  Brown  in  keep- 
ing closed,  as  against  plaintiffs,  the  opening  constructed  be- 
tween their  storeroom  and  the  lobby  of  the  hotel,  unless  out 
of  the  contract  relations  between  the  plaintiffs  and  Chamber- 
lain some  easement  by  implication  or  necessity  has  arisen  en- 
titling plaintiffs  to  the  use  of  such  means  of  communication. 

II.  "With  reference  to  the  claim  of  an  easement,  it  must 
be  observed  that  the  right  of  access  to  and  from  the  lobby 
would  necessarily  imply  a  burden  upon  the  use  of  the  hotel 
2  samb-  ease-  ^^^by  itself.  It  is  not  contended  that  any 
ment.  advantage  would  have  inured  to  plaintiffs 

from  the  opening  unless  persons  were  entitled  to  pass  from 
plaintiffs'  storeroom  into  the  hotel  lobby  and  from  the  hotel 
lobby  into  the  storeroom.  The  question  then  is  whether  the 
defendant  Brown,  in  leasing  the  remaining  portion  of  the 
building  for  hotel  purposes,  took  subject  to  a  servitude  in 
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favor  of  plaintiffs  as  tenants  of  the  storeroom.  We  are  unable 
to  see  any  basis  on  which  such  a  servitude  could  rest.  There 
was  plainly  no  such  servitude  by  reason  of  any  strict  neces- 
sity. Plaintiffs  have  enjoyed,  and  are  still  enjoying,  ample 
means  of  access  to  their  storeroom  by  the  general  public. 

An  easement  by  implication  does  not  arise  from  con- 
siderations of  mere  convenience  or  advantage.  If,  at  the  time 
plaintiffs  took  a  lease  of  their  storeroom,  it  was  apparent, 
from  the  construction  of  the  building  and  the  method  of  its 
use,  that  a  communication  with  the  hotel  lobby  was  one  of  the 
advantages  which  would  accrue  to  them  from  such  lease,  it 
may  be  that  an  implied  agreement  that  such  communication 
would  continue  would  have  arisen.  But  it  cannot  be  said  that 
at  any  time  there  has  been  any  implied  agreement  arising  out 
of  the  circumstances  under  which  the  written  contract  was 
entered  into  or  the  premises  have  been  occupied,  nor  have 
the  plaintiffs  been  justified  in  assuming  that  they  were  acquir- 
ing a  right  to  an  interior  communication  with  the  hotel  lobby. 
Easements  by  implication  are  not  tb  be  recognized  merely 
on  considerations  of  advantage  or  convenience.  Ward  v. 
Robertson,  77  Iowa,  159;  Walker  v.  Clifford,  128  Ala.  67  (29 
South.  588,  86  Am.  St.  Bep.  74) ;  Belser  v.  Moore,  73  Ark. 
297  (84  S.  W.  219) ;  Kane  v.  Templin,  158  Iowa,  24,  decided 
at  the  present  term. 

Finding  that  plaintiffs  have  not  and  never  have  had  any 
right  to  use  a  doorway  between  their  storeroom  and  the  hotel 
lobby,  we  reach  the  conclusion  that  they  are  entitled  to  no 
relief  whatever,  either  by  way  of  injunction,  mandamus,  or 
damages.  In  view  of  this  conclusion,  it  is  unnecessary  to  dis- 
cuss the  question  whether  mandamus  would  be  a  proper 
remedy  in  such  a  case. 

The  decree  of  the  trial  court  is  therefore  Affirmed. 


Vol.  159  lA.— 2 
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W.  H.  Cash  and  Helen  T.  Cash,  Appellants,  v.  Maud  P. 

Dennis,  Appellee. 

Wills:     CONTEST:     evidence.     In  the  contest  of  a  will  a  witness  who 

1  was  not  called  as  an  expert  on  the  question  of  the  testator's  mental 
capacity,  nor  examined  in  chief  on  that  subject,  was  not  shown 
to  be  competent  to  testify  on  cross-examination  and  give  his  opin- 
ion of  the  intelligence  and  capability  of  the  testator  to  transact 
ordinary  business;  and  rejection  of  the  evidence  was  especially 
proper,  where  the  witness  had  already  testified  on  the  subject. 

Same:     Conversations  with  one  of  two  joint  beneficiaries  under  a  will, 

2  as  to  the  reason  why  testator  left  the  home  of  a  relative  and  came  to 
live  with  them,  and  which  were  made  in  the  presence  of  testator, 
were  admissible  to  show  the  relations  of  the  parties  and  the  influ- 
ence acquired  over  the  testator. 

Same:     impeachment  of  witness:     immaterial   matters.     The  an- 

3  swers  of  a  witness  on  cross-examination  touching  collateral  and  irrel- 
evant matters  are  binding  on  the  party  eliciting  the  same,  and  he 
cannot  contradict  or  impeach  the  witness  in  that  regard. 

Same:     privileged   communications.     The  proponent  and  beneficiary 

4  under  a  will  is  not  competent  to  testify  to  personal  transactions 
with  the  testator. 

iDBtmctlons:     requests.    It  is  the  general  rule  that  courts  decline  to 

5  give  requested  instructions  in  the  language  in  which  they  are 
asked,  even  though  they  embody  correct  legal  principles. 

Same:    undue  iNrLUENCB:    burden  op  proof:     application  op  rule. 

6  Where  the  relationship  of  patient  and  physician  is  shown  to  have 
existed,  at  and  prior  to  the  making  of  a  will  by  the  latter  in  favor 
of  the  former,  the  burden  is  on  the  latter  as  proponent  of  the  will 
to  show  that  the  instrument  was  executed  without  any  undue  or 
wrongful  influence  on  his  part;  and  this  rule  applies  with  equal 
force  where  the  questions  arise  in  a  law  action  as  where  they  are 
involved  in  equitable  actions. 

Same:    undue  influence:     evidence:     instruction.    The  fact  that  a 

7  will  is  unjust  to  those  dependent  upon  testator's  bounty,  or  thnt 
it  is  not  in  accord  with  his  prior  declarations  of  intent,  or  that 
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the  testator  was  mentally  weak,  when  standing  alone,  are  not  suffi- 
cient to  establish  undue  influence;  but  thej  are  all  proper  matters 
to  be  considered  on  that  issue.  The  instruction  in  this  ease  deal- 
ing with  these  facts  is  held  to  correctly  state  the  law. 

Same:     intbuctions.     A  party  asking  instructions  upon  an  issue  can- 

8  not  complain  that  the  court  submitted  the  issue,  though  not  in  the 
exact  language  of  the  request. 

Same:    testamentary  capacity:    evioknce.    The  fact  that  an  aged 

9  testator  transacted  his  own  business  and  seemed  to  those  coming 
in  contact  with  him  in  a  business  and  social  way  to  be  of  sound 
mind,  while  competent  on  the  question  of  testamentary  capacity  was 
not  conclusive;  and  under  the  evidence  in  this  action  the  question 
was  properly  submitted  to  the  jury. 

AppeiU  from  Taylor  District  Court, — Hon.  Thomas  L.  Max- 
well, Judge. 

Friday,  February  14,  1913. 

Action  to  probate  a  will  objected  to  on  the  ground  of 
want  of  testamentary  capacity  and  undue  influence.  Verdict 
and  judgment  for  contestant,  and  proponents  appeal. 
^^Affirmed. 

McCoun  &  Burrell  and  Sullivan  &  Sullivan,  for  appel- 
lants. 

G.  B,  Haddock  and  Frank  Wisdom,  for  appellee. 

Gaynor,  J. — On  the  10th  day  of  April,  1911,  the  will  in 
controversy  in  this  suit  was  filed  with  the  clerk  of  the  court  of 
Taylor  county  for  probate,  and  on  the  1st  day  of  May,  1911, 
Maud  F.  Dennis,  contestant  herein,  filed  objections  to  the 
probate  of  the  will  on  two  grounds:  (1)  That  the  execution 
of  the  will  was  procured  by  undue  influence.  (2)  That  the 
testator  was,  at  the  time  of  the  making  of  the  will  in  contro- 
versy, of  unsound  mind 
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Oil:  the  issues  thus  tendered,  the  cause  was  tried  to  a  jury, 
and  a  verdict  rendered  for  contestant,  finding  that  the  will 
was  not  the  last  will  of  said  George  W.  Tanner,  and  judgment 
was  entered  accordingly.  From  the  judgment  thus  entered, 
the  proponents,  W.  H.  and  Helen  T.  Cash,  appeal. 

It  appears  from  the  provisions  of  the  will  in  controversy 
that  the  testator,  George  W.  Tanner,  after  making  provision 
for  the  payment  of  his  just  debts  and  funeral  expenses, 
bequeathed  all  his  property  to  proponents.  It  appears  that 
one  of  the  proponents,  W.  H.  Cash,  was  a  physician ;  that  he 
had  been  the  family  physician  of  the  testator ;  that  he  attended 
upon  testator's  wife  during  her  last  sickness;  that  she  died 
September,  1909 ;  that  on  or  about  August,  1910,  he  went  to 
reside  with  proponents,  and  continued  to  reside  with  them 
up  to  the  time  of  his  death  that  while  so  residing  with  them 
the  will  in  question  executed  that  after  the  death  of  Mrs. 
Tanner  proponent  W.  H.  Cash  continued  to  wait  upon  and 
attend  testator  as  a  physician ;  that  the  testator  was  in  feeble 
health ;  that  prior  to  his  taking  up  his  home  with  the  propo- 
nents he  had  visited  them  frequently;  that  the  relationship  of 
physician  and  patient  existed  between  the  testator  and  pro- 
ponent, W.  H.  Cash,  during  all  the  time  subsequent  to  the 
death  of  Mrs.  Tanner. 

It  appears,  further,  that  the  contestant,  Maud  P.  Dennis, 
was  a  niece  of  testator,  George  W.  Tanner,  and  that  prior  to 
the  execution  of  the  will  in  controversy,  and  on  the  16th  day 
of  September,  1909,  George  W.  Tanner  devised  all  his  prop- 
erty to  the  contestant,  Maud  F.  Dennis.  Will  so  executed  was 
witnessed  by  proponent  W.  H.  Cash ;  that  at  the  time  of  the 
execution  of  the  will  Tanner  also  made  a  lease  of  his  real 
estate  to  the  husband  of  Mrs.  Dennis,  and  that  thereafter 
Mrs.  Dennis  and  her  husband  took  possession  of  the  real  estate 
under  the  lease ;  that  at  the  time  of  the  execution  of  the  will 
devising  the  property  to  Mrs.  Dennis,  and  the  execution  of 
the  lease  from  Tanner  to  her  husband,  a  contract  was  entered 
into  between  Mrs.  Dennis  and  testator,  by  which  it  agreed 
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that  in  consideration  of  $500  she  would  provide  him  a  home, 
board,  care,  etc.,  for  one  year,  and  it  appears  from  said  agree- 
ment that  it  might  be  terminated  by  either  party  before  the 
expiration  of  the  year,  when  either  became  dissatisfied,  and  in 
that  event  the  testator  should  pay  Mrs.  Dennis  $10  a  week  up 
to  the  time  of  the  termination  of  the  contract ;  that  the  testa- 
tor continued  to  live  with  Mrs.  Dennis,  under  said  agreement 
or  contract,  from  some  time  in  November,  1909,  until  about 
August,  1910,  when  he  left  and  took  up  his  home  with  pro- 
ponent; that  while  residing  with  Mrs.  Dennis  he  frequently 
visited  with  the  Cashs  and  it  is  claimed  by  the  Cashs ;  that  he 
went  to  live  with  them  under  an  agreement  that  if  Ibey  kept 
him  the  balance  of  his  days,  treated  him  kindly,  and  cared 
for  his  wants  he  would  leave  them  all  his  property. 

It  appears,  further,  that  the  testator,  at  the  time  of  the 
transactions  hereinbefore  set  out,  had  no  children  living; 
that  there  was  one  child  bom  to  him,  but  she  was,  at  the  time, 
of  these  transactions,  dead  and  that  this  daughter,  of  whom 
testator  was  very  fond,  bore  a  resemblance  to  Mrs.  Dennis. 

It  appears,  further,  that  the  only  relatives  of  the  said 
George  W.  Tanner  that  were  positively  known  to  be  living  at 
the  time  of  his  death  were  the  contestant,  Mrs.  Dennis,  and 
two  of  her  brothers,  being  children  of  testator's  deceased 
brother. 

It  appears  that  at  the  time  of  Mrs.  Tanner's  death  the 
contestant  and  her  husband  were  living  in  Colorado,  and  that 
they  returned  to  Iowa  at  the  request  of  testator;  and,  in 
consideration  of  .their  returning  and  taking  up  their  home 
with  him,  the  wiU,  lease,  and  contract,  hereinbefore  referred 
to,  were  made. 

It  also  appears  that  prior  to  the  execution  of  this  will  in 
favor  of  Mrs.  Dennis  and  the  execution  of  the  lease  and  con- 
tracty  hereinbefore  referred  to,  the  testator,  Geoi^  W.  Tan- 
ner, had  executed  a  will  in  favor  of  contestant's  little  son, 
then  iabout  eleven  years  of  age,  which  will  was  destroyed  at 
the  time  of  the  making  of  the  will  in  favor  of  Mrs.  Dennis. 
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There  was  considerable  testimony  offered  for  and  against 
contestant's  claims  that  the  will  was  obtained  by  undue  influ- 
ence, and  that  the  testator  was  wanting  in  testamentary  capac- 
ity and  this  evidence,  in  many  respects,  is  conflicting.  The 
relationship  between  contestant,  her  family,  and  the  testa- 
tor was  fully  shown  by  the  evidence.  His  mental  attitude 
toward  her  and  her  family,  prior  to  the  execution  of  this  will 
and  prior  to  his  going  to  live  with  proponents,  was  also 
shown.  His  relationship  to  the  proponents,  their .  conduct 
towards  him,  and  his  mental  attitude  towards  them  was  also 
shown.  His  physical  condition  during  this  time  and  his  need 
of  medical  advice  and  treatment  was  also  shown;  and  that 
the  proponent  W.  H.  Cash  waited  upon  him  and  attended  him 
as  his  physician  is  not  disputed. 

We  have  read  the  whole  record  with  care,  and  find  that 
the  verdict  of  the  jury  has  support  in  the  evidence,  and  ought 
to  stand,  unless  some  error  in  the  submission  of  the  case  to 
the  jury,  of  which  complaint  is  made,  prejudicial  to  the  inter- 
ests of  proponent,  appears. 

The  grounds  upon  which  plaintiff  seeks  reversal  may  be 
grouped  into  four:  (1)  That  the  court  erred  in  the  admis- 
sion and  rejection  of  testimony  offered.  (2)  That  the  court 
erred  in  submitting  to  the  jury  the  question  of  want  of  tes- 
tamentary capacity  on  the  part  of  George  W.  Tanner  at  the 
time  of  the  making  of  the  will.  (3)  That  the  court  erred  in 
not  giving  the  instructions  asked  by  the  proponents.  (4)  That 
the  court  erred  in  giving  instructions  four  and  ten  on  its  own 
motion. 

I.  The  first  error  complained  of  in  the  introduction  of 
evidence  is  that  the  court  sustained  objection  to  a  question 
asked  by  proponents  of  a  witness,  Elmer  Brown,  as  follows: 
1  Wills:  con-  **You  considered  him  (meaning  Tanner),  at 
test :  evidence.  ^Yie  time,  of  ordinary  intelligence  and  capable 
of  transacting  ordinary  business?"  This  question  was  ob- 
jected to,  and  objection  sustained,  and  in  this  we  feel  that 
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the  court  was  right,  for  the  reason  that  the  same  question  had 
already  been  asked  and  answered  by  the  witness,  and  for  the 
further  reason  that  it  was  not  cross-examination  of  the  wit< 
ness  as  to  any  matter  drawn  out  upon  the  direct  examination. 
Nor  was  the  foundation  laid  for  this  testimony,  even  if  it 
had  not  been  asked  and  answered  before  that.  Witness,  on 
direct  examination,  was  not  asked  an3rthing  touching  the 
mental  capacity  of  the  testator  nor  was  he  called  as  an  expert 
on  that  point. 

The  second  error  complained  of  is  based  on  the  action  of 
the  court  in  refusing  to  strike  out  certain  evidence  given  by 
the  witness  John  Gordon.  It  appears  that  some  time  sub- 
sequent to  the  making  of  the  will  the  witness 
Gordon,  on  the  invitation  of  Dr.  Cash,  visited 
the  Ca^  home ;  that  while  there  he  had  a  conversation  with 
Mrs.  Cash,  one  of  the  proponents,  in  which  he  claimed  that 
she  said  to  him,  in  the  presence  of  testator,  that  at  the  time 
testator  resided  with  Mrs.  Dennis  that  his  health  was  poor; 
that  they  treated  him  awful  mean,  and  made  him  sleep  up- 
stairs, where  it  was  cold,  in  a  room  without  a  fire,  and  that 
he  could  not  eat  the  food  they  provided  for  him;  and  that 
if  he  stayed  there  he  would  die.  The  witness  having  detailed 
this  conversation  had  with  Mrs.  Cash,  the  proponents  moved 
to  strike  it  out,  on  the  ground  that  it  was  not  made  in  the 
presence  of  both  the  proponents,  and  that  it  could  not  be  used 
as  evidence  against  the  other,. and  that  it  was  made  after  the 
execution  of  the  will.  This  motion  was  overruled,  and  com- 
plaint is  made  of  this  ruling. 

It  appears  from  all  the  evidence  that  the  proponents  are 
husband  and  wife,  and  that  the  bequest  was  a  joint  bequest ; 
that  whatever  improper  influences  were  exercised  on  the  tes- 
tator to  procure  the  will  were  for  their  joint  benefit ;  and  it 
further  appears,  with  a  reasonable  degree  of  certainty,  that 
the  other  devisee  was  present  at  the  time.  This  conversation, 
however,  had  with  Mrs.  Cash,  after  the  execution  of  the  will. 
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was  competent  for  the  purpose  of  showing  the  relationships 
that  had  been  established  between  the  testator  and  propon- 
ents, and  the  influence  that  they  had  acquired  over  him,  she, 
at  the  time  of  the  conversation,  sitting  by  testator  and  strok- 
ing his  head,  and  for  the  further  reason  that  it  appears  that 
these  facts  detailed  by  her  were  not  true,  and  testator  failed 
to  enter  any  denial  thereof.  At  least,  it  was  a  fact  to  be  con- 
sidered by  the  jury,  with  the  other  testimony,  in  reaching 
their  final  conclusion  upon  the  issues  tendered. 

The  third  objection  urged  to  the  testimony  relates  to  the 
action  of  the  court  in  sustaining  an  objection  to  a  question 
asked  the  witness  Gordon,  on  cross-examination,  as  follows: 

**Did  you  tell  them  you  expected  a  big  fight, 
peachmeS'of  but  if  they  are  going  to  claim  the  old  man's 
material  mat-    mind  was  not  right  I  will  go  down  there  and 

tew.  ® 

fight  the  thing,  if  I  have  to  spend  my  own 
money  to  go  f"  This  witness  sustained  no  relationship  to  the 
parties,  nor  to  the  matter  in  controversy.  This  question  did 
not  relate  to  any  matter  concerning  which  he  was  examined 
in  chief.  He  answered  the  question :  ''No,  sir  I  never  said  any 
such  thing."  Thereafter,  on  further  cross-examination,  the 
question  was  asked  again,  apparently  for  the  purpose  of  lay- 
ing the  foundation  for  impeachment.  It  is  well  settled  in 
this  state  that,  as  to  collateral  matters  called  for  on  cross- 
examination,  the  party  asking  the  question  is  bound  by  the 
answer  which  he  receives,  and  is  not  permitted  to  contradict 
or  impeach  the  witness  on  his  answers  on  these  collateral  mat- 
ters so  injected  in  the  record.  The  rule  is  that  when  a  ques- 
tion is  put  to  a  witness,  on  cross-examination,  which  is  col- 
lateral and  irrelevant  to  the  issue,  his  answer  cannot  be  con- 
tradicted by  the  party  who  asked  the  question ;  but  it  is  con- 
clusive against  him.  No  authorities  need  be  cited  in  support 
of  this  proposition. 

The  fourth  error  assigned  relates  to  the  action  of  the 
court  in  not  permitting  Dr.  Cash  to  testify  as  to  whether  or 
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not  he  had  ever  given  the  deceased  intoxicating  liquors.    This 

was  calling  for  personal  transactions  between 

iie^'ccmmim-  the  deceased  and  proponent:  and  therefore 

proponent  was  not  competent  to  testify,  and 
there  was  nothing  in  the  evidence  offered  on  the  part  of  con- 
testant that  removed  the  bar  against  such  evidence.  The  evi- 
dence as  to  the  use  of  intoxicating  liquors  by  Tanner  related 
purely  to  his  habits  and  conduct,  and  no  attempt  was  made  or 
offered  to  show  that  any  liquor  was  ever  offered  by  Dr.  Cash 
to  the  testator. 

The  next  error  assigned  relates  to  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  proponent.  It  is  the 
general  rule,  and  a  safe  one,  that  the  courts  decline  to  give 
5.  instructions:   instructions  in  the  language  in  which  they 

requests.  ^^^  asked,  even  though  they  embody  correct 

legal  principles.  This  is  a  general  rule,  well  recognized  in 
this  state.  On  comparing  the  instructions  given  with  those 
asked,  we  are  satisfied  that  the  instructions  given  covered,  and 
included,  every  material  point  involved  in  the  transaction . 
asked,  so  far  as  they  were  material  to  this  controversy,  and 
had  support  in  the  evidence. 

We  come  now  to  the  real  ground  of  complaint  in  this 
case  as  we  understand  the  record,  and  that  relates  to  the  giv- 
ing of  instructions  four  and  ten  by  the  court  on  its  own 

motion.    Instruction  four,  in  substance,  tells 

inflaence^  bur-    the  jury  that  if  they  find  that  the  testator 

den   of  proof : 

application  of    was  an  old  man,  feeble  in  body  and  mind  at 

the  time  of  the  execution  of  the  will,  and 
further  find  that  W.  H.  Cash  was  the  family  physician  of 
said  testator  before  the  death  of  his  wife,  and  continued  to  be 
his  personal  physician  up  to  and  including  the  time  of  the 
execution  of  the  will,  and  further  find  that  proponent  W.  H. 
Cash  was  not  related  to  testator  otherwise  than  as  his  physi- 
cian, and  they  further  find  that  testator  disposed  of  all  his 
property  to  said  physician  and  his  wife,  and  that  he  did  this 
contrary  to  his  oft-expressed  intent  to  dispose  of  it  otherwise, 
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and  further  find  that  W.  H.  Cash  was  instrumental  in  procur- 
ing the  making  of  said  will  and  determining  its  provisions, 
then  the  burden  of  proof  would  shift  upon  the  said  proponent 
to  show  good  faith  on  his  part,  and  that  the  will  in  his  favor 
was  executed  without  any  undue  influence  exercised  by  him, 
and  that  it  was  not  procured  by  any  wrongful  influence  on 
his  part. 

It  is  conceded  that  this  is  the  general  rule,  but  it  is 
claimed  that  it  is  erroneous  as  applied  to  the  facts  in  this 
case ;  and  it  is  argued  that  this  rule  is  only  applicable,  and  is 
only  recognized  and  enforced,  in  courts  of  equity.  The  rule, 
as  generally  stated,  is  **that  where  the  relation  of  guardian 
and  ward,  attorney  and  client,  physician  and  patient,  or  priest 
and  parishioner,  and  any  like  relationship,  exists  or  is  shown, 
and  a  deed  or  will  is  made  in  favor  of  such  guardian,  attor- 
ney, physician,  or  priest,  when  drawn  into  controversy,  the 
burden  is  on  the  devisee  or  donee  to  show  want  of  undue  influ- 
ence." Especially  is  this  rule  recognized  and  enforced 
where  the  person  sustaining  such  relationship  is  shown  to 
have  been  instrumental  in  procuring  the  making  of  the  instru- 
ment and  in  determining  its  provisions,  and  we  see  no  reason 
why  this  rule  should  not  be  applied  with  equal  force  where 
the  same  question  is  involved  in  a  law  action  as  in  an  equity 
case.  The  probative  force  of  the  circumstances  are  the  same 
and  the  same  presumption  arises  in  such  cases,  not  because 
the  court  can  see  there  was  fraud  or  undue  influence,  but 
because  there  may  have  been  fraud;  and  it  lies  within  the 
power  of  the  other  to  negative  the  fact  and  relieve  the  trans- 
action of  any  suspicion  of  taint,  and  the  burden  necessarily 
shifts  to  him,  upon  the  showing  of  these  facts,  to  relieve  the 
transaction  of  the  suggestion  of  undue  influence  in  the  mak- 
ing of  the  instrument  in  his  favor  under  such  circumstances. 
In  support  of  this,  see  Story  on  Equity  (11th  Ed.)  page  314; 
Pomeroy's  Equity,  section  963;  Kerr  on  Fraud  and  Mis- 
take, sections  150-152,  183 ;  Reeves  v.  Howard,  118  Iowa,  121 ; 
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Sullivan  v.  Kenney,  148  Iowa,  361.    We  find  no  error  in  this 

instruction. 

We  now  come  to  the  consideration  of  instruction  ten, 

given  by  the  court  to  the  jury,  of  which  complaint  is  made. 

This  instruction,  when  paraphrased,  tells  the  jury  simply 
samb-  undue  **^^*  ^^  *^^  testator  is  aged,  has  an  impaired 
d°nce^^1n-^^*'  °"°^  ^^^  memory,  that  he  made  a  dispasi- 
etruction.  ^-^j^  ^j  j^jg  property  which  was    not  fair, 

that  the  disposition  made  did  not  emanate  from  a  free  will, 
without  the  interposition  of  others,  and  did  not  accord  with 
intentions  previously  expressed,  or  implied  from  family  rela- 
tionships, the  will  ought  not  to  be  sustained,  and  that  the  jury 
would  be  justified  in  finding  from  these  facts,  nothing  else 
appearing,  that  it  was  not  the  voluntary  act  and  free  will  of 
the  testator,  even  though  he  may  have  been  capable  and  compe* 
tent  to  make  a  will.  The  instruction  as  given  was  taken 
verbatim  from  the  case  arising  out  of  the  probate  of  the  will 
of  Alary  Ames,  reported  in  51  Iowa,  596.  This  particular 
instruction  apears  on  page  604  of  the  opinion  and  was  there 
approved. 

It  is  true  that  in  the  case  of  Webber  v,  Sullivcm,  58  Iowa, 
260,  this  same  instruction  was  condemned.  No  reference, 
however,  was  made  to  the  Ames  case.  It  is  apparent  to  us 
from  the  reasons  given  for  the  condemnation  of  this  instrucr 
tion  in  the  Webber  case,  that  the  real  import  of  the  instruc- 
tion was  not  grasped  by  the  writer  of  that  opinion ;  for  therein 
he  says  that  the  legal  thought  expressed  is  ''that  if  the  will  is 
unfair  to  the  legal  representatives  the  jury  would  be  justified 
in  finding  it  was  obtained  by  undue  influence,"  ignoring  that 
part  of  the  instruction  in  which  the  jury  are  told  *'that,  in 
order  to  find  the  will  invalid ;  they  must  not  only  find  that  it 
was  unfair  to  the  legal  representatives,  but  that  it  did  not 
emiinate  from  the  free  will  of  the  testator,  without  the  inter- 
position of  others,  and  was  contrary  to  his  previously  ex- 
pressed intentions." 
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It  is  true  that  no  one  of  the  elements  or  facts  stated  in 
this  instruction,  in  itself,  is  sufficient  to  show  undue  influence 
or  want  of  testamentary  capacity.  The  fact  that  the  will  is 
unjust  to  those  who  are  dependent  upon  his  bounty,  in  itself, 
is  not  sufficient.  Prior  declarations  of  an  intent,  contrary  to 
the  subsequent  disposition  of  the  property,  are  not  in  them- 
selves sufficient;  but  such  facts  are  competent  evidence,  as 
bearing  upon  the  mental  capacity  of  the  testator  and  the  exist- 
ence of  undue  influence,  though  not  in  themselves  sufficient  to 
establish  it.  Muir  v.  Miller,  72  Iowa,  585;  Parsons  v.  Par- 
sons,  66  Iowa,  754 ;  In  re  Hollingsworth.  58  Iowa,  526 ;  Bates 
V.  Boies,  27  Iowa,  110 ;  Johnson  v.  Johnson,  134  Iowa,  33. 

Mental  weakness,  in  itself,  is  not  sufficient  to  invalidate  a 
will,  but  it  is  a  circumstance  of  importance  in  determining 
the  effect  of  influence  or  other  circumstances  upon  the  mind 
of  the  testator,  and,  when  connected  with  other  circumstances 
of  an  impeaching  character,  has  great  weight ;  and  where  the 
provisions  of  the  will  are  unusual,  or  extraordinary,  the  fact 
of  mental  weakness  is  to  be  considered.  Especially  is  this 
true  if  the  relationship  of  the  parties  is  such  as  reasonably 
to  warrant  the  presumption  of  undue  influence.  Stephenson 
V.  Stephenson,  62  Iowa,  163. 

The  instruction  under  consideration  was  given  in  the 
case  of  Ross  v.  Ross,  reported  in  140  Iowa,  51,  and  there  set 
out  in  full,  and,  though  not  directly  approved,  it  was  impliedly 
so,  at  least  not  condemned;  but  in  that  case  contestants 
appealed,  and  under  no  circumstances  could  it  be  prejudicial 
to  them.  But,  however,  it  was  said  in  the  Ross  case,  touching 
this  instruction,  that  it  had  support  and  was  sustained  by  the 
Ames  case. 

In  support  of  the  conclusion  hereinbefore  reached,  and 
as  bearing  upon  the  criticism  of  this  instruction  made  in 
the  Webber  case,  we  cite  MUeham  v.  Montagne,  found  in  148 
Iowa,  476 ;  and  the  law  seems  to  be  well  settled  that  the  jury, 
in  determining  the  ultimate  question  submitted  in  a  case  like 
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this,  have  the  right  to  consider  any  evidence  showing  that  the 
will  was  just  or  unjust,  reasonable  or  unreasonable,  natural 
or  unnatural,  the  natural  objects  of  testator's  bounty,  the 
financial  condition  of  the  different  members  of  his  family  at 
the  time  of  the  execution  of  the  will,  the  extent  of  the  estate 
of  the  testator,  and  apparent  inequality  or  inequity  in  the 
provisions  of  the  will.  Although  no  one  of  these  matters 
standing  alone,  would  justify  the  jury  in  finding  want  of 
mental  capacity  in  the  testator,  or  the  existence  of  undue 
infiuence,  yet  they  are  proper  to  be  considered  by  the  jury. 
We  find  no  reversible  error  in  the  giving  of  this  instruction, 
and  yet,  at  the  same  time,  we  do  not  approve  of  the  wording 
of  the  instruction,  and  suggest  that  the  law  can  be  more 
clearly  stated  in  some  other  form  than  that  in  which  it  is 
expressed  in  this  instruction. 

It  is  next  urged  that  the  court  erred  in  submitting  to  the 
jury  the  question  of  want  of  testamentary  capacity,  appellant 
claiming  that  there  was  not  sufficient  evidence  to  justify  the 
8.  samb:  instruc-   submission  of  this  question  to  the  jury;  but  it 
^^"■'  appears  that  the  defendant  made  no  motion 

to  withdraw  the  consideration  of  this  question  from  the  jury, 
made  no  request  that  it  be  withdrawn,  but  rather  gave  the 
court  to  understand  that  appellant  wished  it  submitted  to 
the  jury,  for  appellant  submitted  to  the  court  and  asked  the 
court  to  give  instructions  upon  this  question,  and  asked  that 
they  be  submitted  to  the  jury;  and  the  instructions  given  by 
the  court  are  substantially  the  same  as  those  asked  by  appel- 
lant. It  is  well  settled  that  appellant  cannot  complain  now 
of  the  action  of  the  court  in  doing  what  appellant  then  asked 
the  court  to  do.  Where  a  party  asks  instructions  upon  an 
issue,  and  the  court  gives  the  instructions,  though  not  in 
the  exact  words  asked,  yet  in  substance,  the  party  cannot 
complain  of  the  action  of  the  court  in  so  doing. 

Moreover,  we  are. constrained  to  believe,  from  the  exami- 
nation of  the  record,  that  the  issue  was  properly  submitted 
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to  the  jury.    The  fact  that  the  testator  transacted  his  own 

business,  and  to  all  outward  appearances 
®'  Si^nfary?a*Sac-   seemed  to  be  of  sane  and  sound  mind  to  those 

with  whom  he  came  in  contact  in  a  business 
or  social  way,  while  competent  to  be  considered  on  the  ques- 
tion of  sanity,  does  not,  of  itself,  conclusively  establish  sanity. 
Mental  unsoundness  may  exist  in  such  a  person,  which  would 
render  him  incompetent  to  make  a  will,  notwithstanding  his 
apparent  sanity  to  those  with  whom  he  comes  in  contact,  and 
who  are  not  experts  on  the  subject  of  sanity. 

The  questions  which  relate  to  the  discovery  and  proof  of 
sanity  are,  perhaps,  the  most  difficult  of  any  with  which 
courts  and  juries  are  compelled  to  deal.  Mental  disease,  in 
itself,  is  so  various  in  character,  so  vague  sometimes  in  its 
manifestations,  and  so  deceptive,  especially  in  its  early  stages, 
and  its  causes  are  so  subtle  and  so  difficult  to  trace,  that  the 
most  experienced  experts  are  sometimes  obliged  to  confess 
that,  however  careful  and  thorough  their  investigations,  they 
still  prove  unsatisfactory,  leaving  the  mind,  not  only  in  a 
condition  of  painful  uncertainty  upon  the  principal  question 
whether  mental  disease  actually  exists,  but  failing  utterly  in 
many  c^ses  to  trace  it  to  any  sufficient  cause.  This  fact  is 
well  known,  not  only  to  alienists,  but  to  laymen  as  well.  For 
support,  see-  cases  cited  in  Milekam  v.  Montagne,  supra;  also 
Bonnot  v.  Newman,  109  Iowa,  580;  Barron  v.  CoUenbaugh, 
114  Iowa,  71 ;  Smith  v.  Sioux  City  R.  R.  Co.,  38  Iowa,  173 ; 
Campbell  v,  Ormsby,  65  Iowa,  518;  Light  v.  C,  M,  &  St,  h, 
Ry.  Co.,  93  Iowa,  83.  See,  also,  in  support  of  some  of  the 
questions  herein  determined.  People  v.  Garbutt,  17  Mich.  16 
(97  Am.  Dec.  162). 

We  find  no  reversible  error  in  the  record  and  the  cause 
is  Affirmed. 
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LoREN  M.  Perrin,  et  al.,  Plaintiffs,  v.  H.  M.  Chidester,  et  al., 
Defendants.    A.  N.  Stout,  Intervener,  Appellant. 

Partition:    befebee'b  sale:     mutual  rescission:     damages.    Upon  a 

1  mutual  rescission  and  abandonment  of  a  referee's  sale  of  land  the 
purchaser  would  be  entitled  to  a  return  of  any  part  of  the  con- 
sideration paid;  but  if  without  excuse  he  refused  to  complete  the 
purchase,  the  referees  would  have  the  right  to  retain  the  amount 
paid  as  damages,  or  sue  for  damages  or  for  specific  performance; 
and  if  thej  elected  to  sue  for  damages  the  measure  would  be  the 
difference  between  the  amount  bid  and  the  amount  obtained  at  a 
resale. 

Same:     title:     time  tor  perfecting.    Ordinarily  if  the  vendor  cannot 

2  make  such  title  as  he  has  agreed  to  convey  the  vendee  is  relieved 
from  paying  for  the  land  and  may  recover  any  portion  already  paid; 
but  if  the  vendor  is  ready  and  willing  to  perform  he  cannot  recover 
that  portion  of  the  price  paid;  and  the  fact  of  resale  does  not 
change  the  rule.  And  ordinarily  where  the  vendor  has  received  the 
full  purchase  price,  and  no  time  is  specified,  he  is  entitled  to  a  rea- 
sonable time  in  which  to  convey;  but  demand  and  refusal  is  a  con- 
dition precedent  to  a  suit  for  return  of  the  purchase  price. 

Same:     mutual  abandonment  of  sale:   evidence.    On  the  issue  in 

3  this  action  as  to  the  right  of  the  purchaser  at  partition  sale  to 
recover  the  amount  paid  as  earnest  money,  which  had  been  retained 
by  the  referees,  the  evidence  is  held  insufficient  to  show  a  mutual 
abandonment  of  the  sale  which  would  entitle  him  to  its  return. 

Same:     caveat  emptor:     rescission.    The  rule  of  caveat  emptor  ap- 

4  plies,  at  least  to  a  limited  extent,  to  partition  sales;  but  the  pur- 
chaser has  the  right  to  demand  such  regularity  in  the  proceedings 
aa  will  convey  such  title  as  the  parties  have,  and  if  so  defective 
that  he  will  not  get  the  title  of  all  the  parties  he  will  not  be  re- 
quired to  complete  the  sale,  although  irregularities  not  available 
to  the  parties  on  collateral  attack  will  not  authorize  rescission. 

Same:     rescission:     tender.     Where   a   purchaser   at    partition    sale 

5  placed  his  objections  to  the  title  on  certain  grounds,  and  the  title 
was  perfected  by  the  referees  in  compliance  therewith,  he  could  not 
thereafter  rescind  the  sale  on  other  and  different  grounds.     And 
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after  perfection  of  the  title  he  could  not  rescind  because  of  the 
alleged  failure  to  tender  a  deed,  without  tendering  the  balance  of 
the  purchase  money  and  demanding  compliance  with  the  contract. 

Same:  A  purchaser  at  partition  sale  cannot  base  his  refusal  to  complete 
6  the  contract  and  demand  return  of  the  earnest  money  paid  on  the 
ground  that  the  referees  improperly  treated  the  sale  as  subject  to 
certain  leasehold  rights,  where  any  defect  in  that  regard  in  the 
original  proceedings  was  cured  by  a  Supplemental  decree  and  ten- 
der of  a  new  deed  before  any  objection  to  the  title  was  made. 

Appeal  from  Monroe  District  Court. — Hon.  Prank  W. 

ElOHELBERQEB,    Judge. 


Friday,  February  14,  1913. 

Originally  this  was  a  xntrtition  suit  to  determine  the 
interests  of  the  various  owners  of  something  like  five  hundred 
and  twenty-eight  acres  of  land ;  to  allot  the  same  by  parcels, 
or  to  sell  the  whole  in  the  event  it  could  not  be  divided.  After 
a  hearing,  the  court  found  the  land  could  not  be  equitably 
divided,  and  ordered  a  sale  thereof,  fixed  the  interest  of  the 
various  parties,  and  appointed  referees  and  ordered  a  sale. 
Pursuant  to  order,  the  referees  fixed  a  time  for  the  sale  of  the 
land,  of  which  due  notice  was  given.  All  but  about  one 
hundred  and  twenty  acres  of  the  tract  were  sold  by  the  referees 
to  various  purchasers,  the  consideration  paid,  and  deeds  exe- 
cuted. This  one  hundred  and  twenty  acres  was  put  up  at 
auction  on  March  8,  1911,  and  A.  N.  Stout  was  one  of  the 
bidders  thereat.  His  final  bid  being  $3,600,  and  that  being 
the  highest  and  last,  the  land  was  struck  off  to  him,  and  he 
paid  $500  of  the  purchase  price  to  bind  the  bargain.  At 
that  time  he  had  never  seen  the  land ;  but  on  the  17th  of  the 
same  month  he  went  and  looked  it  over.  In  the  meantime  the 
referees  had  furnished  an  abstract  of  title,  which  Stout  had 
turned  over  to  his  attorneys,  but  from  whom  he  had  received 
no  opinion  at  the  time  he  went  out  to  see  the  land.  Something 
like  six  weeks  after  the  sale,  his  attorney  made  a  report  upon 
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the  abstract,  pointing  out  various  defects  in  the  title,  as  shown 
thereon.  After  getting  this,  Stout  went  to  the  referees  and 
told  them  that  he  would  not  take  the  land  or  complete  the 
purchase,  and  he  demanded  the  return  of  the  money  paid. 
The  principal  ground  of  his  objection  at  that  time  was  that 
the  referees  had  not  furnished  him  an  abstract  by  April  1, 
1911.  The  referees  refused  to  return  the  money,  and  indicated 
that  they  proposed  to  hold  him  on  his  contract.  They  then 
proceeded  to  cure,  or  try  to  cure,  the  defects  in  the  title,  which 
Stout's  attorneys  had  pointed  out,  and  on  May  29th,  and 
again  on  September  12,  1911,  procured  supplemental  decrees 
in  the  original  partition  suit,  which  they  claim  cured  all  the 
defects  in  the  title,  as  pointed  out  by  the  attorneys.  After 
this  was  done,  the  supplemental  decrees  were  extended  upon 
the  abstract ;  and,  as  amended,  the  abstract  was  submitted  by 
them  to  the  attorney  originally  employed  by  Stout,  and  he 
0.  K.  'd  the  title.  Thereafter  the  parties  to  the  partition  suit 
procured  another  amendment  to  the  original  decree  extinguish- 
ing the  rights  of  all  parties  to  any  coal  rights  in  the  land, 
after  the  expiration  of  a  certain  coal  lease.  This  supplemental 
decree  was  entered  December  4,  1911.  In  the  meantime,  and 
on  (October  24th,  Stout  served  upon  the  referees  a  written 
renunciation  of  his  contract  of  purchase.  After  obtaining  the 
December  modification  of  the  decree,  the  referees  filed  an 
application  in  court  to  set  aside  the  sale  to  Stout  on  the  ground 
that  he  had  refused  to  comply  with  his  contract  of  purchase, 
and  that  he  had  forfeited  all  his  right  to  the  land  and  to 
the  $500  paid,  and  they  asked  an  order  of  court  setting  aside 
the  sale,  and  for  authority  to  resell  the  land.  The  request 
was  granted ;  and  on  December  28,  1911,  the  referees  sold  the 
one  hundred  and  twenty  acres  for  $1,080  less  than  Stout's 
bid.   The  order  of  resale  was  as  follows  : 

And  the  court,  having  fully  considered  the  matter,  and 

being  now  fully  advised  in  the  premises,  finds  that  said  A. 

N.  Stout,  the  purchaser  at  said  sale,  has  failed  and  neglected 

to  pay  any  of  said  purchase  price,  except  the  said  sum  of 

Vol.  159  Ta.— 3 
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$500,  and  still  refuses  to  pay  the  amount  due  and  to  accept 
the  deed  for  said  land,  and  that  it  will  be  necessary  to  again 
advertise  and  sell  said  above-described  real,  estate.  It  is 
therefore  ordered,  adjudged,  and  decreed  by  the  court  that 
said  sale  to  said  A.  N.  Stout  be,  and  the  same  is  hereby,  set 
aside  and  held  for  naught,  and  the  referees  are  hereby  directed 
and  authorized  to  sell  said  real  estate  above  described,  sub- 
ject to  a  certain  coal  lease  covering  the  coal  under  said  land 
in  favor  of  Smoky  Hollow  Coal  Company,  at  public  auction, 
after  giving  such  notice  of  said  sale  as  is  required  by  law. 

After  the  resale.  Stout  came  into  the  case  with  an  applica- 
tion asking  an  order  on  the  referees  to  return  him  the  $500. 
This  was  objected  to  by  all  the  parties  to  the  suit  and  by  the 
referees^  and  Stout's  right  to  a  return  of  the  money  was 
strenuously  resisted  on  the  ground  that  he  had  repudiated 
the  sale;  had  failed  to  comply  with  his  part  of  the  contract 
without  just  cause,  and  that  the  referees  were  entitled  to  hold 
the  money  paid  as  an  offset  to  the  damages  suffered,  because 
the  resale  was  $1,080  less  than  Stout's  original  bid.  Upon 
these  issues,  the  case  was  tried  to  the  court,  resulting  in  a 
denial  of  Stout's  application  for  a  refund,  and  he  (Stout) 
appeals. — Affirmed. 

John  T,  Clarkson,  for  appellant. 

Mdbry  &  Hickenlooper,  for  appellees. 

Deemeb^  J. — The  general  nature  of  this  controversy  is 
outlined  in  the  preceding  statement,  and  the  grounds  relied 
upon  for  a  reversal  may  be  briefly  summarized  as  follows: 

(a)  The  title  offered  Stout  was  not  such  as  he  bargained  for. 

(b)  The  deed  tendered  by  the  referees  did  not  comply  with 
the  terms  of  the  sale ;  and,  having  elected  to  rescind,  there  was 
a  mutual  rescission,  and  Stout  was  entitled  to  the  return  of 
his  money,  (c)  The  contract  did  not  provide  for  a  for- 
feiture; and,  the  referees  having  elected  to  rescind  and  resell, 
Stout  was  entitled  to  the  return  of  his  money,    (d)  Stout  was 
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not  tendered  a  deed  until  October  24th,  giving  the  referees 
ample  time  to  perfect  the  title  and  give  him  a  mercantile  title ; 
but  this  they  failed  to  do  in  that:  (1)  The  deed  did  not 
comply  with  the  terms  of  the  sale  in  that  it  reserved  all  the  coal 
and  mineral  underlying  the  land,  whereas  the  sale  of  the  prem- 
ises was  subject  only  to  a  coal  lease  then  outstanding;  (2) 
the  proceedings  were  defective  in  that,  in  the  paper  served 
and  filed,  it  was  stated  that  coal  and  mineral  rights  would  be 
retained  by  the  owners,  and,  at  the  time  the  deed  was  ten- 
dered, the  referees  could  not  transfer  any  coal  or  mineral 
rights;  (3)  the  supplemental  decrees  were  made  after  the  sale 
to  Stout,  and  the  referees  were  not  in  position,  in  October,  to 
deliver  to  Stout  a  merchantable  title  to  the  land. 

I.  We  may  first  dispose  of  a  general  contention  made  for 
Stout  that  there  was  a  mutual  rescission  and  abandonment  of 
the  contract  of  purchase.    If  that  be  true,  then  Stout  would 

unquestionably  be  entitled  to  a  return  of  the 
ref ereS^^Miie :  money  paid  by  him.  Anderson  v.  Haskell, 
flion:  dam-        45  lowa,  45;  Burge  V,  Badroad  Co.,  32  Iowa, 

101 ;  Frederick  v.  Davis,  133  Iowa,  362 ;  Myers 
V.  Townsend,  103  Iowa,  569 ;  Irish  v.  Martin,  (Iowa)  113  N.  W. 
470 ;  Wood  v.  Whitton,  66  Iowa,  295 ;  Tague  v.  McColm,  145 
Iowa,  179 ;  Beiger  v.  Turley,  151  Iowa,  491.  On  the  other  hand, 
if  the  referees  were  not  at  fault,  and  Stout,  the  bidder,  without 
justifiable  excuse,  refused  to  complete  the  contract  by  pay- 
ing the  balance  of  the  purchase  money  and  taking  title  to  the 
land — ^that  is,  such  title  as  the  referees  were  authorized  to 
convey — ^then  Stout  was  not  entitled  to  a  return  of  the  money 
paid,  but  the  referees  had  an  election  to  sue  him  for  the  balance 
due  by  action  for  si>ecific  performance,  or  to  secure  an  order 
for  the  resale  of  the  land,  retaining  the  amount  paid  to  reim- 
burse them  for  any  damages  which  might  follow,  because  of 
Stout's  failure  to  comply  with  his  contract;  these  damages,  of 
course,  being  the  difference  between  the  amount  of  his  bid  and 
the  amount  obtained  at  the  resale.  Downey  v.  Biggs,  102 
Iowa,  88 ;  Claude  v.  Bichardspn,  127  Iowa,  623 ;  Thompson  v. 
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Brown,  106  Iowa,  367 ;  Atistin  Mfg.  Co.  v.  Decker,  109  Iowa, 
277;  Olson  v.  Sortedahl,  143  Iowa,  166;  Simmons  v.  Sefrit, 
(Iowa)  125  N.  W.  93.  This  is  but  a  familiar  application  of 
the  rule  that  a  party  cannot  profit  by  his  own  wrong. 

In  actions  between  vendor  and  purchaser,  if  the  pur- 
chaser, without  just  cause,  refuses  to  complete  his  contract, 
he  cannot,  in  the  absence  of  some  promise  or  agreement,  de- 
mand the  return  of  the  consideration  paid.  Warvelle  on 
Vendors,  page  949 ;  Lawrence  v.  Miller,  86  N.  Y.  131 ;  Bake- 
man  v.  Pooler,  15  Wend.  (N.  Y.)  637. 

Ordinarily,  if  it  is  found  the  vendor  cannot  make  a  good 
or  merchantable  title,  the  vendee  is  relieved  from  paying  for 
the  land,  and  may  receive  back  what  he  has  paid.    Sennett  v. 

Shehan,  27  Minn.  328  (7  N.  W.  266).  But, 
time^'for  per-      if  the  vcndor  is  willing  and  offers  to  perform 

his  part,  no  action  will  lie  to  recover  the  por- 
tion of  the  purchase  price  paid,  and  the  fact  of  a  resale  does 
not  change  the  rule.  Ketchum  v.  Evertson,  13  Johns  (N.  Y.) 
359  (7  Am.  Dec.  384). 

Again,  even  in  ordinary  sales  where  a  vendor  has  received 
the  purchase  money  for  land  which  he  has  agreed  to  convey, 
if  no  time  be  specified,  he  is  entitled  to  a  reasonable  time 
within  which  to  make  a  conveyance,  and  in  such  case  there 
should  be  a  demand  of  a  deed  and  a  refusal,  before  a  suit 
for  the  return  of  the  purchase  money  will  lie.  Eime  v,  Eime, 
41  111.  397.  How  far  these  rules  are  applicable  to  judicial 
or  referees'  sales  will  be  hereafter  considered. 

Whether  or  not  there  was  an  abandonment  or  mutual 
rescission  of  the  contract  between  the  parties  is  wholly  a 
question  of  fact ;  and  a  reading  of  the  record  fully  convinces 
o    «.„,.«„         us  that  there  was  no  such  abandonment  or 

8 .   SAMB :  mil- 

ment  o^safe^:    ^^^^^^^^  rescission.    It  is  true  that,  from  near 
evidence.  ^j^^  ^j^j^^  g^^^^  g^^^  ^^^  j^nd  down  Until  the 

commencement  of  this  proceeding,  he.  Stout  was  endeavoring 
to  find  some  cause  for  rescission ;  but  the  referees  never  con- 
sented thereto;  on  the  contrary,  they  were  insisting  that  he 
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perform;  and  it  also  appears  that  they  were  attempting  to 
meet  all  objections  which  Stout  had  interposed  to  the  title  or 
to  the  proceedings. 

Moreover,  in  the  proceedings  asking  for  a  resale,  the  ref- 
erees in  their  application  recited  the  following  facts : 

Come  now  the  referees  in  the  above-entitled  partition 
proceeding  and  state  to  the  court  that  heretofore,  to  wit, 
March  8,  1911,  they  sold  at  public  sale,  under  the  orders  and 
directions  of  the  court,  the  following  described  real  estate, 
to  wit:  [Here  follows  description.]  That  said  land  was  sold 
on  said  date  to  one  A.  N.  Stout,  who  was  the  highest  bidder 
therefor,  bidding  for  the  sum  of  $3,600,  $500  cash  down,  and 
the  balance  to  be  paid  upon  delivery  of  deed  and  abstract; 
that  said  sale  was  duly  approved  by  the  court  on  the  13th 
day  of  September,  1911.  They  further  state  that  they  have 
presented  to  said  A.  N.  Stout  a  referees'  deed  therefor,  to- 
gether with  an  abstract  of  title  for  said  land,  but  that  said 
A.  N.  Stout  refused  to  comply  with  his  part  of  the  contract 
to  purchase,  and  refused  to  pay  the  amount  due  from  him, 
and  still  neglects  and  refuses  to  pay  therefor,  and  that  he 
has  now  forfeited  all  his  rights  to  said  land  and  to  the  $500, 
which  he  paid  at  time  of  sale.  Wherefore,  said  referees  ask 
the  court  to  set  aside  said  order  approving  sale  to  said  A.  N. 
Stout  of  said  land,  and  which  order  was  made  on  September 
13,  1911,  and  that  the  deed  to  him  be  set  aside,  and  that  said 
sale  be  set  aside  and  held  for  naught,  and  that  they  be  directed 
to  readvertise  the  said  land  to  be  sold  at  public  sale  in  the 
manner  required  by  law,  and  sell  the  same  at  public  sale 
after  giving  due  and  legal  notice  thereof. 

It  was  pursuant  to  this  application  that  the  order  for 
resale  was  made ;  and  it  will  be  noticed  that  in  this  they  claimed 
the  right  to  retain  the  $500  becaiise  of  Stout's  default.  There 
being,  then,  no  rescission  or  abandonment,  we  go  now  to  the 
other  grounds  relied  ujwn  for  a  reversal.  These  are,  in  sub- 
stance, that  the  proceedings  were  defective,  that  the  title  ten- 
dered was  not  merchantable,  and  that,  by  reason  of  these  facts, 
Stout  is  entitled  to  recover  back  the  purchase  money  paid. 

A  partition  sale  is  a  judicial  sale,  and  the  rule  of  caveat 
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emptor  applies  at  least  to  a  limited  extent.    Findley  v. 
Richardson,  46  Iowa,  103 ;  Hale  v.  Marquette,  69  Iowa,  376. 

In  sales  upon  partition,  the  role  is  applicable, 
'•  f^??okTeX   in  so  far  as  any  warranties  are  concerned; 

but  a  purchaser  has  a  right  to  demand  that 
the  proceedings  be  such  as  that  he  gets  the  title  of  the  parties 
to  the  proceedings.  If,  then,  he  shows  that  the  proceedings 
were  so  defective  that  he  could  not  obtain  the  title  of  the 
various  parties,  no  matter  what  that  title  may  have  been,  he 
is  not,  according  to  the  weight  of  authority,  required  to  com- 
plete the  sale.  Cashion  v,  Faina,  47  Mo.  133;  Sebring  v. 
Mersereau,  9  Cow.  (N.  Y.)  344. 

The  rule  announced  in  Freeman  on  Cotenancy  and  Par- 
tition is  as  follows :  * '  If  errors  and  irregularities  occur  in  the 
course  of  the  proceedings,  but  are  not  of  a  character  such  as 
to  render  the  sale  in  partition  void,  in  whole  or  in  part,  they 
have  no  prejudicial  effect  on  the  purchaser.  If  the  parties 
against  whose  interests  the  errors  and  irregularities  were  com- 
mitted take  no  steps  to  set  aside  or  otherwise  avoid  the  sale, 
the  purchaser,  by  reason  of  their  acquiescence,  can  acquire 
their  title,  and  must  therefore  make  good  his  bid."  The 
writer  cites  the  following  in  support  of  the  text :  Rogers  v, 
McLean,  34  N.  Y.  536;  Mead  v.  Mitchell,  17  N.  Y.  211  (72 
Am.  Dec.  455) ;  Croghan  v,  Livingston,  17  N.  Y.  218 ;  Dunning 
V.  Dunning,  37  111.  315.  We  have  examined  them  and  find 
that  they  do  so.  Again  the  same  text-writer  says:  **A  tele 
in  partition  is  a  judicial  sale.  The  purchase  is  protected  by 
the  judgments  of  the  court  as  fully  as  in  any  execution  or 
judicial  sale.  The  various  matters  necessary  to  authorize  the 
sale  have  all  been  made  the  subjects  of  judicial  inquiry  and 
determination.  If  the  court'  acted  erroneously  in  deciding 
upon  the  sale,  or  committed  any  other  error,  this  should  have 
been  corrected  by  appeal  or  by  some  other  appropriate  pro- 
ceeding in  the  partition  suit.  Not  being  so  corrected,  the 
parties  interested  have  acquiesced  in  and  ratified  it,  and  they 
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cannot  employ  it  in  any  collateral  manner  to  defeat  the  pur- 
chaser's title." 

Now  the  evidence  shows  that,  when  the  referees  took  the 
abstract  to  Stout,  he  (Stout)  delivered  the  same  to  his  attorney 
for  examination,  and  that  this  attorney  pointed  out  certain 

5.  saub:  reBci».     ^i^'^^ts  which  should  be  cured.     Stout  then 
8ion:  tender.     ^^  ^  qj^q  ^f  j-j^^  referees  that  he  did  not 

think  the  defects  could  be  cured,  but  this  referee  said  that 
they  could  and  would  be,  and  the  matter  was  immediately 
placed  in  the  hands  of  the  attorneys  in  the  original  suit,  and 
supplemental  decrees  on  proper  notice  were  procured,  which 
were  intended  to  meet  all  these  defects.  These  were  extended 
upon  the  abstract,  and  the  abstract  was  again  handed  to 
Stout's  attorney,  and  he  (the  attorney)  put  his  **0.  K." 
upon  it.  True,  Stout  says  he  had  no  authority  to  do  so,  but 
he  does  not  distinctly  negative  his  continued  employment. 
Having  met  all  these  objections,  one  of  the  referees  tendered 
Stout  a  referees'  deed  and  demanded  that  Stout  "pej  the  bal- 
ance within  five  days,  or  he  would  forfeit  the  $500.  Stout  then 
made  no  other  objection  to  the  title,  but  within  two  or  three 
days  served  notice  upon  the  referees  to  the  effect  that: 

Complying  with  the  verbal  notice  heretofore  given  you 
during  the  month  of  April,  1911,  I  demand  of  you,  and  each 
of  you,  the  return  of  the  money  deposited,  being  the  sum  of 
five  hundred  ($500.00)  dollars,  which  money  was  deposited  as 
earnest  money,  wherein  I  had  arranged  to  purchase  certain 
property  from  you  in  certain  partition  proceedings  in  the 
above-entitled  cause,  and  wherein  you  agreed  to.  sell  said 
property,  but  by  reason  of  the  imperfect  and  defective  title 
you  were  unable  to  comply  with  the  terms  of  your  agreement, 
whereby  you  were  to  convey  said  premises  during  the  month 
of  March,  1911,  and  that  by  reason  of  your  inability  at  that 
time  to  furnish  me  a  good  title,  I  advised  you  in  the  month  of 
April,  1911,  that  I  would  not  take  said  property  and  would 
require  you  to  return  the  money  delivered,  to  wit,  five  hun- 
dred ($500.00)  dollars.  You  are  now  notified  that  I  demand 
of  you,  and  each  of  you,  the  return  of  said  money,  to  wit,  the 
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sum  of  ($500.00)  five  hundred  dollars.    Dated  this  October 
24th,  1911.    A.  N.  Stout. 

It  will  be  noticed  that  Stout  placed  his  notice  of  rescis- 
sion upon  what  had  been  done  in  April,  and  that  he  made  no 
other  complaints  of  the  title  than  those  which  appeared  at  that 
time.  The  referees  had  a  reasonable  time  within  which  to  cure 
■  the  defects  appearing  upon  the  abstract  which  were  pointed 
out  to  them,  and  this  was  done.  As  a  rule,  where  a  party 
gives  a  reason  for  his  conduct,  and  plants  his  objections  upon 
certain  grounds,  he  cannot,  after  the  other  party  has  gone 
to  expense  and  cleared  up  all  these  defects,  make  his  objec- 
tions upon  other  and  distinct  grounds.  In  other  words,  he 
cannot,  after  litigation  is  commenced,  '*mend  his  hold.'' 
Donley  v.  Porter,  119  Iowa,  542,  and  cases  cited. 

The  defects  thus  pointed  out  were  cured  within  a  reason- 
able time,  and  Stout  then  made  no  other  objections  than  the 
ones  first  insisted  upon.  It  is  said,  however,  that  the  referees 
did  not  tender  a  deed  and  demand  the  money  after  the  defects 
were  cured.  But  this  is  a  mistake,  as.  the  record  will  show. 
But,  however  this  may  be.  Stout,  in  order  to  recover,  would, 
under  the  facts  disclosed,  as  it  seems  to  us,  be  compelled  to 
tender  his  money  and  demand  a  compliance  with  the  contract. 
Rutherford  v.  Haven,  11  Iowa,  587 ;  Washburn  v,  Carmichael, 
32  Iowa,  475;  OrimmeU  v.  Warner,  21  Iowa,  12;  Winton  v. 
Sherman,  20  Iowa,  295 ;  Hayward  v.  Hunger,  14  Iowa,  516. 

Appellant's  counsel  rely  quite  largely  upon  the  fact  that, 
in  reporting  the  sale  to  Stout,  the  referees  expressly  said 
that:    *'A11  coal  and  mineral  underlying  the  same,  which  is 

expressly  reserved,  and  all  of  which  above- 
6.  samb.  described  property  is  subject  to  a  certain 

coal  lease  covering  said  property  and  in  favor  of  the  Smoky 
Hollow  Coal  Company" — and  that  the  deed  contained  a  like 
reservation,  and  that  in  other  parts  of  the  proceedings  this 
was  the  statement.  But  our  examination  shows  that  the 
original  decree  provides  for  a  sale,  subject  to  the  Smoky 
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Hollow  Coal  lease,  that  the  referees  were  authorized  to  make 
such  a  sale,  and  did  in  fact  do  so,  when  the  property  was 
oifered  at  auction.  Again,  whatever  trouble  there  may  have 
been  with  the  original  decree  and  proceedings  in  this  regard 
was  cured  by  a  supplemental  decree  entered  October  22,  1909, 
and  another  decree  entered  December  4,  1911.  No  objection 
upon  this  score  was  ever  entered  by  Stout  until  he  filed  his 
application  thereon  on  December  13,  1911.  The  deed  which 
was  offered  him  in  October  was  in  perfect  form,  and  the  orig- 
inal decree  was  corrected,  and  the  mistake  in  some  of  the 
intermediate  proceedings  was  corrected  before  Stout  even 
made  any  objections  thereto.  On  the  whole  record,  we  are 
impressed  with  the  thought  that  Stout  ''got  sick"  of  his  bar- 
gain, and  from  the  time  he  first  saw  the  land  concluded  to 
rue  it;  and  that  without  substantial  grounds  for  complaint, 
save  that  he  offered  too  much  for  the  land,  he  is  attempting 
to  get  rid  of  a  binding  bargain ;  and  without  fault  on  the  part 
of  the  referees,  and  solely  because  he  did  not  wish  to  complete 
the  sale,  he  asks  the  court  to  return  him  the  money  paid.  This 
we  think  he  should  not  be  permitted  to  do ;  and,  with  the  trial 
court,  we  agree  that  his  application  should  be  overruled. — 
Affirmed. 


IsABELLE  McIntosh,  Drussie  McIntosh  Wright,  and  David 
McIntosh,  Appellants,  v.   O.   C.   Brown. 

Estates  of  decedents:  claims:  jttbisdiction  :  injttnction.  Al- 
though probate  proceedings  are  distinguishable  from  other  proceed- 
ings they  are  had  in  the  same  court;  and  where  the  probate  court 
has  acquired  jurisdiction  to  try  and  determine  a  claim  against  an 
estate  its  power  continues  until  the  matter  is  finally  disposed  of, 
subject  only  to  appellate  authority,  and  the  district  court  will  not 
interfere  with  its  action  by  injunction;  especially  where  every  mat- 
ter pleaded  as  grounds  for  equitable  relief  may  be  set  up  as  de- 
fenses to  the  claim  in  the  probate  court,  which  are  there  subject  to 
the  same  presumptions  and  rules  of  evidence. 
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Appeal  from  Warren  District  Court. — Hon.  Lorin  N.  Hayes, 

Judge. 

Saturday,  February  15,  1913. 

From  an  order  denying  a  temporary  writ  of  injunction, 
the  plaintiff  appeals. — Affirmed. 

0.  M.  Brockett,  for  appellants. 
Berry  cfe  Watson^  for  appellee. 

Ladd,  J. — The  plaintiffs  are  the  sole  residuary  legatees 
and  devisees  under  the  will  of  Nancy  B.  Mcintosh,  deceased, 
admitted  to  probate  August  13,  1910,  and  the  defendant  is 
the  executor  of  the  estate  left  by  her.  Prior  to  her  death  a 
contract  was  entered  into  by  decedent  and  defendant  in  words 
following : 

This  memorandum  of  agreement  is  to  witness  that 
whereas,  0.  C.  Brown  has  rendered  me  valuable  assistance 
in  the  management  of  my  farm  during  the  past  seven  years, 
and  has  attended  to  renting  the  same  for  me,  and  has  attended 
to  making  the  repairs  on  the  same  and  collecting  the  rents 
from  year  to  year,  and  has  advised  me  during  said  time  in 
all  business  affairs  only  a  part  of  which  he  has  been  paid  for, 
and  whereas,  it  is  necessary  that  I  retain  him  in  my  employ 
as  my  attorney  and  legal  adviser  in  my  affairs  and  in  the 
management  of  my  farm  as  heretofore,  and  whereas,  I  have 
executed  my  last  will  and  have  appointed  said  O.  C.  Brown 
my  executor  therein,  now  therefore,  in  settlement  for  his 
baid  services  and  in  consideration  for  said  future  services  and 
also  in  consideration  of  his  acting  as  said  executor  of  my  last 
will,  I  hereby  promise  and  agree  for  myself,  my  heirs  and 
executor  that  he  shall  have  five  per  cent,  of  all  property  of 
which  I  may  die  seized,  the  same  to  be  paid  to  him  in  cash, 
six  months  after  the  date  of  my  death,  and  the  said  0.  C. 
Brown  is  not  to  chaise  any  additional  amount  as  commission 
as  such  executor's  services.  Signed  June  25,  1909.  Nancy 
B.  Mcintosh.    O.  C.  Brown. 
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On  September  5,  1911,  defendant  filed  his  claim  for 
$1,250  as  owing  him  under  this  agreement,  and  on  the  same 
day  E.  B.  Dowell  was  api)ointed  special  administrator  to 
act  thereon.  Service  of  notice  that  this  claim  would  come  on 
for  hearing  and  determination  September  18,  1911,  was 
acknowledged  by  the  special  administrator  on  the  following 
day,  and  November  6,  1911,  this  action  was  began,  alleging 
facts  as  recited,  that  the  stipulated  compensation  is  greatly 
in  excess  of  the  reasonable  value  of  services  rendered  deceased 
and  fees  to  which  defendant  would  be  entitled  as  administra- 
tor, that  he  concealed  said  contract  from  plaintiffs  until  same 
was  filed,  thereby  obviating  objections  to  his  appointment 
which  they  would  have  interposed,  and  that  said  contract  is 
inequitable  and  voidable,  if  not  absolutely  void,  for  that  it  was 
concealed  as  stated,  was  procured  of  decedent  when  relation- 
ship of  attorney  and  client  existed,  stipulates  for  compensa- 
tion other  than  that  prescribed  by  law,  and  for  compensation 
which  is  grossly  excessive.  It  is  alleged,  further,  that  prose- 
cution of  the  claim  would  delay  the  settlement  of  the  estate 
which  but  for  it  ib  ready  for  settlement,  that  its  prosecution 
at  law  would  entail  great  expense,  and  that  plaintifib  have 
no  plain,  speedy,  and  adequate  remedy  at  law.  Plaintiffs 
prayed  that  defendant  be  temporarily  restrained  from  prose- 
cuting his  claim  in  j;he  probate  court,  and,  on  final  hearing, 
the  contract  be  canceled  and  for  other  equitable  relief.  The 
court  found  that,  as  jurisdiction  over  the  claim  had  attached 
in  the  probate  court,  the  grounds  relied  on  for  relief  would 
be  available  as  defenses  to  proceedings  on  the  claim,  and  for 
this  reason  denied  the  temporary  writ  of  injunction  prayed. 

The  ruling  of  the  trial  court  is  sound.  In  this  state, 
though  proceedings  in  probate  are  distinguished  from  others, 
they  are  had  in  the  same  court.  Tticker  v.  Stewart,  121  Iowa, 
714. 

Such  proceedings  when  to  establish  claims  are  at  law. 
Mosher  v.  Ooadale,  129  Iowa,  719 ;  Hendron  v.  Kinner,  110 
Iowa,  544.    One  court  will  not  restrain  another  court  which 


44  McIntosh  v.  Bbqwn.  [159  Iowa 

has  complete  jurisdiction  of  the  matters  in  eontroven^,  and 
can  aflford  adequate  relief.    Smith  v.  Short,  11  Iowa,  523; 
Duhuque  &  S.  C  B.  Co.  v.  By.,  76  Iowa,  702;  Maclean  v, 
Wayne  Circ.  Judge,  52  Mich.  257  (18  N.  W.  396) ;  Mernll 
V.  Lake,  16  Ohio,  373  (47  Am.  Dec.  377) ;  11  Cyc.  990.    When 
a  court  of  competent  jurisdiction  has  taken  or  acquired  juris- 
diction of  a  case,  its  authority  continues  subject  only  to  appel- 
late authority  until  the  matter  is  finally  disposed  of,  and 
no  co-ordinate  authority  is  at  liberty  to  interfere  with  its 
action.    The  principle  is  essential  to  the  proper  and  ordinary 
administration  of  justice,  and,  though  its  observance  might 
be  required  on  grounds  of  judicial  comity  and  courtesy,  it 
does  not  rest  on  such  consideration  alone,  but  is  enforced  to 
prevent   unseemly,    expensive,   and   dangerous   conflicts    of 
jurisdiction  and  of  process.     That  the  action  sought  to  be 
enjoined  is  pending  in  the  probate  court  does  not  obviate 
the  application  of  the  rule,  provided  the  jurisdiction  is  con- 
current,  and  the  probate   court  vested  with  authority  to 
afford  adequate  relief.    Hause  v.  Hause,  57  Ala.  262 ;  Pitkin 
V.  Pitkin,  7  Conn.  315  (18  Am.  Dec.  111.)     Illustrations  of 
grounds  for  equitable  interference  appear  in  Young  v.  Brown, 
75  Ga.  1,  and  Oould  v.  Hays,  19  Ala.  438.    Every  allegation 
of  the  petition  pleaded  as  a  ground  of  equitable  relief  may  be 
set  up  by  way  of  defense  to  the  claim  in  the  probate  court 
and  the  same  presumptions  and  rules  of  evidence  obtain  in 
the  one  as  in  the  other.    No  reason,  then,  appears  for  not 
adjudicating  the  rights  of  the  parties  notwithstanding  the 
relationship  of  attorney  and  client  in  the  court  first  acquiring 
jurisdiction  of  the  subject-matter.    It  is  not  pretended  but 
that  the  special  administrator  will  interpose  as  defenses  to 
the  claim  the  grounds  now  urged  for  equitable  relief,  and, 
were  it  otherwise,  the  court,  upon  proper  application,  will  see 
to  it  that  those  entitled  to  the  estate  are  afforded  opportunity 
of  making  such  defenses  as  may  be  necessary  to  the  protec- 
tion of  the  estate. 
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The  court  rightly  declined  temporarily  to  enjoin  the 
proceedings  in  the  probate  court. — Affirmed. 


WiLLUM  L.  Prusiner,  Appellee,  v.  Samuel  Holsberg, 

Appellant. 

Agency:    findings  or  pact:     conclusiveness:    evidence.     Findings 

1  of  the  court  in  a  law  action  have  the  same  force  as  the  verdict  of 
a  jury,  and  if  they  have  substantial  support  in  the  testimony  will 
be  accepted  as  conclusive  on  appeal.  In  this  action  to  recover  an 
agent's  commission,  the  evidence  is  held  to  sustain  the  finding 
of  the  lower  court  that  defendant  employed  plaintiff  to  find  a 
purchaser  for  his  stock  of  goods,  and  that  plaintiff  found  a  cus- 
tomer to  whom  a  sale  was  made. 

Same:    production^  of  pubchaseb  able  and  willing  to  but.    The  fact 

2  that  an  agent  produces  a  prospective  purchaser  who  is  not  financially 
able  to  buy  without  assistance,  and  the  sale  and  transfer  was  finally 
made  to  such  party  and  another  who  furnished  the  balance  of  the 
capital,  will  not  defeat  the  agent's  right  to  his  commission,  where 
the  facts  were  known  to  and  discussed  with  the  principal  before 
the  sale  was  made,  both  by  the  agent  and  the  purchasers. 

Appeal  from  Woodbury  District  Court. — Hon.  David  Mould, 

Judge. 


Tuesday,  February  18,  1913. 

Action  at  law  to  recover  a  commission  alleged  to  have 
been  earned  by  plaintiff  in  negotiating  a  sale  of  defendant's 
property.  Trial  to  the  court  without  a  jury.  Judgment  for 
plaintiff,  and  defendant  appeals. — Affirmed. 

Harding  &  Oliver,  for  appellant. 

D.  C.  Browning  and  V.  O,  Whitney,  for  appellee. 
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Wbavbb,  C.  J. — ^The  petition  alleges  that  defendant, 
being  the  owner  of  a  stock  of  goods  which  he  desired  to  din- 
pose  of,  requested  and  authorized  plaintiff  to  find  a  pur- 
chaser therefor,  and  agreed  to  pay  a  reasonable  compensation 
for  services  so  rendered.  It  is  further  alleged  that  plaintiff, 
acting  under  said  authority,  did  in  fact  find  and  send  to 
defendant  a  purchaser  to  whom  a  sale  was  effected,  and  that 
plaintiff  thereby  became  entitled  to  receive  from  defendant 
a  commission  of  $462.50,  no  part  of  which  has  been  paid. 
The  defendant,  answering  the  claim,  denies  that  he  ever 
requested  or  employed  the  plaintiff  to  find  a  purchaser  for 
the  goods,  and  denies  that  plaintiff  did  find  or  produce  the 
purchaser  to  whom  the  sale  was  made  or  that  he  was,  in  any 
manner,  instrumental  in  making  the  same.  It  will  be  seen 
from  this  statement  that  the  issues  turn  upon  two  questions  of 
fact :  Did  the  defendant  request  or  authorize  the  plaintiff  to 
find  and  produce  a  purchaser  for  the  stock  of  goods  f  Did  the 
plaintiff  find  and  produce  to  the  defendant  the  customer  to 
whom  the  sale  was  made? 

The  findings  of  the  trial  court  upon  these  inquiries  must 
.    ^  ^  -     be  given  the  same  effect  as  the  verdict  of  a 

1 .  AoBNCT  :   And-  ® 

JSKiusiveneM:  ^^^  thereon,  and,  if  they  have  any  material 
evidence.  support  in  the  testimony,  we  are  required 

to  accept  them  as  conclusive. 

That  defendant  did  authorize  plaintiff  to  find  him  a  pur- 
chaser is  sworn  to  unequivocally  by  the  plaintiff.  In  this 
statement  he  is  corroborated  by  the  testimony  of  his  wife  and 
by  other  testimony  of  defendant's  alleged  statements  and 
admissions.  Tbis  testimony  is  denied  by  defendant,  who 
questions  its  credibility  and  reasonableness,  but  of  these 
matters  the  trial  court  was  the  sole  judge,  and  it  must  be 
taken  by  us  as  established  that  defendant  constituted  plain- 
tiff his  agent  to  find  and  produce  a  buyer  for  the  property. 

The  remaining  question,  whether  plaintiff  did,  in  truth, 
perform  any  service  in  bringing  about  the  sale  of  the  prop- 
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erty  for  which  he  is  entitled  to  compensation,  is  also  fore- 

2    Same-    rodnc-    ®^^^®^  ^^  *^®  finding  of  the  court  below, 

"hMe?'aS"/'aiid  ^"^1^88  it  is  to  be  held  as  a  matter  of  law  that 

wiiiiii«  to  buy.    jjjg  showing  of  service  performed  is  insufK- 

cient  to  support  a  recovery  in  his  favor.  The  point  upon 
which  appellant  relies  in  this  connection  is  that,  while  plain- 
tiff swears  that  he  found  and  sent  to  the  defendant  as  a 
prospective  purchaser  one  John  Cohen,  the  subsequent  sale 
was  not  made  to  this  person,  but  to  John  Cohen  and  J.  H. 
Cohen  jointly,  and  that  upon  such  a  sale  no  right  to  demand 
a  commission  was  acquired  by  the  plaintiff.  The  testimony 
of  plaintiff ,  as  .  a  witness  in  his  own  behalf,  is  in  sub- 
stance that  he  informed  defendant  he  had  a  customer 
for  the  property  in  the  person  of  John  Cohen.  Defendant 
replied  that  he  did  not  believe  Cohen  was  able  to  make  the 
purchase,  and  to  this  plaintiff  responded  that  Cohen  had 
some  $6,000,  and,  if  more  was  needed,  he  had  relations  who 
would  help  him  out.  Among  the  relations  so  mentioned  was 
a  brother  Joseph  Cohen,  or,  as  he  is  known  in  the  record,  J. 
H.  Cohen.  Upon  this  assurance  by  plaintiff  he  says  defend- 
ant told  him  to  go  ahead,  and,  acting  upon  the  suggestion, 
he  again  saw  John  Cohen,  and  sent  him  to  defendant.  The 
sale  was  made  to  John  Cohen  and  J.  H.  Cohen  jointly;  the 
purchase  price,  in  excess  of  the  cash  payments,  being  secured 
by  their  notes. 

Appellant  insists  as  a  proposition  of  law  that  where  the 
purchaser  produced  by  an  agent  or  broker  is  not  able,  ready, 
and  willing  to  buy  the  property,  and  thereafter  a  partnership 
is  formed  between  such  customer  and  another  person,  to  which 
a  sale  is  subsequently  made  without  the  intervention  of  such 
agent  or  broker,  no  right  to  a  commission  is  thereby  created. 
The  proposition  as  thus  stated  may  be  admitted,  but  the  case 
at  bar  does  not  fall  within  the  rule.  It  is  the  theory  of  plain- 
tiff's case,  and  there  is  evidence  to  the  effect,  that  when  the 
name  of  John  Cohen,  as  a  prospective  purchaser,  was  dis- 
cussed between  the  parties,  his  inability  to  pay  the  entire  pur- 
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chase  price  was  practically  conceded  and  that  upon  plaintiff's 
statement  that  Cohen's  brother  was  rich,  and  would  doubt- 
less assist  him  in  the  matter,  defendant  told  him  to  go  ahead. 
He  did  so,  and  the  negotiation  so  begun  resulted  in  the  sale. 
The  authority  given  plaintiff  to  go  ahead  with  the  effort  to 
sell  to  Cohen  contemplated  his  personal  inability  to  pay  the 
entire  price  and  his  procurement  of  assistance  from  his 
brother.  Defendant  himself  testifies  that,  when  J.  H.  Cohen 
came  to  him  with  John  and  proposed  to  join  in  the  purchase, 
he  (J.  H.  Cohen)  said:  '*I  like  to  help  out  a  little,  my 
brother."  This  is  not  a  case  where  a  purchaser  produced  by 
an  agent  proves  unable  to  buy  on  the  terms  proposed,  and 
thereafter  without  the  intervention  of  the  agent  a  sale  is  made 
to  a  partnership  or  syndicate  of  which  the  proposed  pur- 
chaser is  a  member,  but  is  rather  a  case  where  both  principal 
and  agent  know  in  advance  the  inability  of  the  purchaser  to 
complete  the  deal  without  assistance,  and  the  negotiation  is 
continued  with  the  expectation  or  hope  of  his  procuring  the 
necessary  assistance.  This  having  been  accomplished,  the 
fact  that  the  title  passes  to  the  person  first  proposed  as  a 
purchaser  jointly  with  the  third  person,  who  supplies  the 
needed  cash  or  credit  to  perfect  the  purchase,  makes  it  none 
the  less  a  sale,  accomplished  through  the  effort  or  procure- 
ment of  the  agent,  within  the  contemplation  of  the  authority 
given  him  by  the  principal.  None  of  the  authorities  cited  by 
appellant  are  inconsistent  with  this  conclusion. 

We  find  no  error  in  the  record.  The  testimony  fairly 
supports  the  judgment  appealed  from,  and  it  is  therefore 
Affirmed. 


Nettie  Kramer^  Appellant,  v.  Henry  Ricksmeier,  Appellee. 

Damages :  remote  and  SPEcmiATivE:  assault.  A  telephone  com- 
munication ordering  plaintiff  to  take  care  of  her  husband's  cat- 
tle which  were  on  defendant's  premises,  although  in  such  violent 
language  as  to  cause  plaintiff,  who  was  recovering  from  sickness, 
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great  bodily  and  mental  pain  and  anguish,  will  not  support  a  recov- 
ery of  damages  therefor,  because  too  remote,  speculative  and  improb- 
able. Nor  can  the  action  be  maintained  on  the  theory  of  assault; 
as  mere  words,  though  directly  spoken,  do  not  constitute  an  assault. 

Appeal  from  FrankUn  District  Court. — Hon.  R.  M.  Wright, 

Judge. 

Wednesday,  February  19,  1913. 
Action  for  damages  for  bodily  pain  and  mental  anguish 
resulting  from  humiliation  and  shock  caused  by  the  defendant 
by  the  use  of  angry  and  threatening  language  over  the  tele- 
phone. There  was  a  demurrer  to  the  petition  which  was  sus- 
tained. Plaintiff  elected  to  stand  upon  her  petition,  and 
judgment  was  entered  accordingly.  Plaintiff  appeals. — 
Affirmed. 

J.  H.  Scales,  for  appellant. 
P.  J.  McOreevy,  for  appellee. 

EvANS^  J.    The  plaintiff  charged  as  follows : 

(1)  That  she  was  a  person  of  fair  health  and  able  to 
perform  her  duties  in  and  about  her  home  on  the  farm  occu- 
pied by  her  and  her  husband,  prior  to  the  month  of  March 
last.  (2)  That  during  said  month  she  was  attacked  with  in- 
flammatory rheumatism,  which  left  her  in  an  enfeebled  and 
nervous  state.  (3)  That  she  was  making  ostensible  progress 
in  the  way  of  recovery  from  said  aflBiiction  and  able  to  be  about 
her  household  duties  up  to  about  the  12th  day  of  April  last. 
(4)  That  on  or  about  said  date  the  defendant,  in  the  absence 
of  plaintiff's  husband,  without  cause  or  provocation  on  the 
part  of  plaintiff,  willfully,  maliciously,  wantonly,  and  negli- 
gently called  plaintiff  to  the  telephone  in  her  home,  and  will- 
fully, wantonly,  maliciously,  and  negligently,  and  in  a  vocif- 
erous and  angry  manner,  well  knowing  that  her  husband  was 
absent,  began  to  make  statements  about  the  cattle  belonging  to 
her  husband,  that  they  had  broken  out  of  their  pen  and  were 
at  lai^e,  and  willfully,  wantonly,  and  negligently,  and  with  the 
Vol.  159  Ia,- 
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intent  to  provoke  and  injure  plaintiff,  in  violent  and  pro- 
fane language,  ordered  her  to  take  charge  of  the  cattle  at  once, 
with  an  intimation  that  he  would  be  at  plaintiff's  home  tu 
avenge  himself  for  an  assumed  wrong  she  had  permitted  in 
failing  to  keep  her  husband's  cattle  within  their  indosure, 
with  intent  to  frighten,  annoy,  and  injure  plaintiff.  (5) 
That  by  reason  of  said  willful,  wantop,  violent,  abusive, 
threatening,  and  profane  language  over  said  telephone  line 
by  defendant,  plaintiff  became  and  was  greatly  humiliated 
and  shocked,  and  caused  to  become  greatly  excited  and 
nervous,  resulting  in  sickness  and  debility,  and  causing  plain- 
tiff great  pain  and  anxiety  and  to  relapse  into  a  feeble  and 
debilitated  condition,  from  which  she  has  been  unable  to  re- 
cover and  is  permanently  disabled,  and  suffers  great  bodily 
pain  and  mental  anguish,  and  she  believes  she  will  continue 
to  so  suffer  such  pain  and  anguish  in  the  future. 

The  demurrer  was  based  upon  the  general  ground  that 
no  cause  of  action  was  stated  and  that  the  alleged  damages 
were  speculative  and  remote.  Counsel  for  appellant  concedes 
that  there  are  no  authorities  which  sustain  his  contention  for 
the  sufficiency  of  his  petition.  He  contends,  however,  that 
the  wrong  charged  against  the  defendant  is  equivalent  te  an 
assault,  and  that  it  is  analogous  also  te  an  action  for  mali-% 
cious  prosecution,  ^o  far  as  we  know,  it  has  been  held  uni- 
formly that  claims  of  the  nature  set  forth  in  the  plaintiff's 
petition  are  too  speculative  and  remote  and  improbable  to 
furnish  a  basis  for  an  action  for  damages.  The  question 
received  consideration  by  us  in  Lee  v.  Burlington,  113  Iowa, 
356.  Also  in  Mahoney  v.  DanJcwart,  108  Iowa,  321,  and  to 
some  extent  in  Zdbron  v.  Cunard  Steamship  Co.,  151  Iowa, 
345.  We  need  not  repeat  the  arguments  contained  in  the 
opinions  in  these  cases.  The  following  cases  from  other  juris- 
dictions are  to  the  same  effect:  Nelson  v.  Crawford,  122 
Mich.  466  (81  N.  W.  335,  80  Am.  St.  Rep.  577) ;  Cleveland  v. 
Stewart,  24  Ind.  App.  374  (56  N.  E.  917) ;  Spade  v.  Railway 
Co.,  168  Mass.  285  (47  N.  E.  88,  38  L.  R.  A.  512,  60  Am.  St. 
Rep.  393) ;  Mitchell  v.  Bailway  Co.,  151  N.  Y.  107  (45  N.  E. 
354,  34  L.  R.  A.  781,  56  Am.  St.  Rep.  604) ;  Braun  v.  Craven, 
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175  ni.  401  (51  N.  E.  657,  42  L.  B.  A.  199) ;  Euring  v.  Railway 
Co.,  147  Pa.  40  (23  Atl.  340,  14  L.  R.  A.  666,  30  Am.  St. 
Rep.  709). 

Neither  can  the  action  be  sustained  on  the  theory  that  ^ 
an  assault  is  charged.  It  is  well  settled  that  mere  words^  even 
at  short  range,  do  not  constitute  an  assault  State  v.  Butler^ 
155  Iowa,  204;  IrVbeck  v.  Bierl,  101  Iowa,  242;  Grayson  v.  St. 
Louis  Transit  Co.,  100  Mo.  App.  60  (71  S.  W.  730).  The  fact 
that  the  words  were  spoken  over  the  telephone  line  would 
of  itself  quite  negative  the  theory  of  assault.  Regardless  of 
particular  theory,  the  courts  usually  look  with  some  disfavor 
on  this  kind  of  an  action  because  of  the  great  uncertainty  pre- 
sented both,  as  to  cause  and  effect.  Some  courts,  including  our 
own,  have  gone  further  than  others  in  sustaining  a  right  of 
action  for  physical  injuries  resulting  from  fright  alone  when 
caused  by  the  unlawful  conduct  of  the  defendant  These  cases 
have  usually  involved  acts  of  the  defendants  therein  committed 
in  the  immediate  presence  of  the  plaintiff.  In  Watson  v.  Dilts, 
116  Iowa,  249,  we  held  in  favor  of  a  right  of  action  for 
physical  injuries  resulting  from  fright  caused  by  the  unlawful 
entry  of  the  defendant  into  the  home  of  the  plaintiff  in  the 
nighttime,  and  by  his  unlawful  conduct  therein,  whereby  the 
plaintiff  and  members  of  her  family  were  put  in  great  peril 
of  bodily  injury.  This  wrongful  conduct  included  an  assault 
upon  plaintiff's  husband.  Though  the  petition  in  the  case 
before  us  charges  that  the  conduct  of  the  defendant  was  will- 
ful, wanton,  and  malicious,  it  charges  no  act  which  was  un- 
lawful or  wrongful  in  a  legal  sense.  The  defendant  only 
talked  with  the  plaintiff  over  the  telephone,  imparting  to  her 
truthful  information  in  regard  to  the  cattle,  and  complained 
thereof.  He  was  clearly  within  his  rights  in  so  doing,  unless 
it  be  that  the  condition  of  the  plaintiff  was  so  enfeebled  that 
she  could  not  endure  such  speech,  and  that  the  defendant 
knew  it — ^a  point  upon  which  we  intimate  no  opinion.  It  is 
not  so  charged  in  the  petition,  and  we  need  not  consider  that 
pliase  of  the  question.    Whatever  may  be  plausibly  said  on 
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general  principles  in  favor  of  such  action  as  we  have  before  us, 
it  is  quite  clear,  under  the  authorities,  that  we  would  not  be 
justified  in  going  further  than  we  did  in  the  Watson  case. 
The  order  of  the  trial  court  is  therefore  Affirmed, 


Lola  Carpenter,  by  next  friend,  Roy  Carpenter,  Appellee,  v. 
Campbell  Automobile  Company,  et  al.,  appellants. 

NegUgence:    automobile  accident:     liability  of  occupant  o?  ma- 

1  CHINE:  EVIDENCE.  Where  the  driver  of  an  automobile  is  negUgent  in 
the  operation  of  the  machine  and  injury  results,  his  negligence  may 
be  imputed  to  the  owner  riding  with  him,  and  jointly  engaged  in 
making  an  experimental  trial  of  the  machine  to  ascertain  the  cause  of 
its  failure  to  operate  properly.  Under  the  evidence  in  this  case  the 
question  of  the  owner's  liability  under  such  circumstances  was 
properly  submitted  to  the  jury. 

Same:    emergency  as  a  defense:     evidence.    One  cannot  escape  lia- 

2  bility  for  the  negligent  operation  of  an  automobile  on  the  ground 
that  he  acted  in  an  emergency,  where  the  eyiergency  was  cre- 
ated by  his  own  negligence;  or  if,  by  the  exercise  of  reasonable 
care  he  might  have  avoided  injuring  another,  notwithstanding  the 
emergency.  Evidence  held  to  require  submission  of  the  issue  of  an 
emergency  as  a  defense. 

Same:     evidence:     negligence:    instruction.     The    fa^^t   ^that    de- 

3  fendant  was  driving  his  car  on  the  left  side  of  the  street  when  the 
injury  to  plaintiff  occurred  was  prima  facie  evidence  of  negligence; 
but  this  might  be  overcome  by  showing  that  it  was  necessary  to 
turn  the  car  to  that  side  rather  than  to  the  right.  The  instruction 
to  that  effect  was  not  misleading  and  erroneous,  when  considered  in 
connection  with  a  previous  instruction  setting  forth  defendants' 
claim,  that  they  were  forced  to  the  left  side  of  the  street  to  avoid 
collision  with  a  party  coming  from  the  opposite  direction. 

Same:     joint  liability:     instructions.    Where  the  court  on  its  own 

4  motion  properly  told  the  jury  that  two  or  more  persons  occupying 
the  same  vehicle  were  not  jointly  liable  for  its  negligent  operation, 
unless  it  appeared  from  the  evidence  that  they  were  engaged  in  a 
common  enterprise,  the  refusal  of  a  requested  instruction  embody- 
ing the  same  idea  was  not  erroneous. 
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Same:     instructions:     application  to  facts.    The  refusal  of  a  re- 

5  quested  instruction  not  applicable  to  the  facts,  though  correct  in  law, 
is  not  erroneous.  Thus  an  instruction  that  if  defendant's  act  in 
driving  his  automobile  onto  the  walk  on  the  wrong  side  of  the 
street  was  the  result  of  the  excitement  and  confusion  produced  by 
the  sudden  and  impending  peril  from  an  approaching  vehicle,  and 

'''  but  for  which  he  would  not  have  driven  to  that  side  of  the  street, 
the  verdict  should  be  for  defendant,  was  properly  refused  because 
ignoring  the  possibility  of  defendant's  peril  having  been  brought 
about  by  his  own  negligence. 

Same:     emergency  as  a  defense:     instruction.     The  instruction  in 

6  this  case  to  the  effect  that,  although  defendant  has  shown  such  an 
emergency  as  justified  him  in  turning  his  automobile  to  the  wrong 
side  of  the  street,  yet  he  was  required  to  have  his  car  under  such 
control  after  turning  that  he  could  avoid  injuring  persons  on  the 
sidewalk,  stated  the  law  correctly  and  was  not  misleading. 

Appeal  from  Pqlh  District  Court, — Hon.  Hugh  Bbennan, 

Judge. 

Tuesday,  March  11,  1913. 

Action  to  recover  damages  for  injury  sustained  by  plain- 
tiff due  to  a  collision  with  an  automobile  driven  by  the  defend- 
ant Black,  and  owned  by  the  defendant  Means.  Trial  to  a 
jury.  Verdict  and  judgment  for  the  plaintiff,  and  defend- 
ant Means  appeals. — Affirmed. 

James  C  Hume,  for  appellant. 

John  McLennan  and  Parsons  &  MUls,  for  appellees. 

Gaynor,  J. — It  appears  from  the  record  in  this  case  that 
the  defendant  Qeorge  Means  is  an  automobile  dealer  in  the 
city  of  Des  Moines ;  that  on  Friday  or  Saturday,  April  8  or  9, 
1910,  he  received  by  freight  from  the  factory  three  De  Tamble 
automobiles;  that  upon  the  arrival  of  said  machines  certain 
persons  in  the  employ  of  Means  ran  said  machines,  under 
their  own  power,  to  a  garage  owned  and  occupied  by  the 
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Campbell  Automobile  Company  and  were  left  there  in 
storage;  that  on  the  following  Sunday,  in  the  absence  of 
Means,  and  without  his  consent  or  knowledge,  the  other  de- 
fendant, C.  L.  Black,  took  one  of  these  cars  from  the  garage 
and  drove  it  about  the  city ;  that  the  car  so  taken  by  Black  was 
a  two-passenger,  two-cylinder  car,  the  gears  and  brakes  of 
which  were  shifted  and  applied  entirely  by  foot  pedals;  that 
Means,  too,  was  driving  about  the  city  that  afternoon,  in 
another  car,  and  while  so  doing  met  Black  with  the  car  afore- 
said, which  was  then  standing  on  the  north  side  of  Grand 
avenue,  a  few  yards  east  of  Sixth  avenue,  headed  west;  that 
upon  seeing  Black  he  went  to  him,  and  the  following  occurred, 
as  testified  to  by  Black:  ''When  I  saw  Means  approaching, 
I  asked  him  to  come  and  help  me  try  to  adjust  the  machinery 
of  the  car.  He  came  over  and  said,  'What  is  the  matter T  and 
I  said:  'The  thing  is  not  working  right.  Get  in  and  ride 
around  the  block  with  me  and  see  what  is  the  matter.'  He  got 
in  with  me.  I,  still  driving  the  car,  proceeded  west  on  Grand 
avenue.  When  I  got  to  Seventh  street,  I  turned  north  on 
Seventh  street  and  proceeded  north  on  the  right-hand  side  of 
the  street." 

Means  testified,  touching  this  matter,  as  follows : 

When  I  met  him  (Black),  he  had  my  machine.  I  got 
into  it  at  his  suggestion  with  him.  He  was  going  to  show  me 
that  it  was  not  working.  I  went  along  with  him  for  that  pur- 
pose. That  was  the  sole  purpose  for  going  along.  He  sug- 
gested that  I  get  in.  He  said,  'The  old  thing  is  bucking,  or 
something,  and  you  better  go  around  the  block.'  I  suppose 
I  had  a  curiosity  to  see  how  the  machine  was  working,  or  to 
know  how  my  own  property  performed,  and  I  got  in  the 
machine  with  him  for  that  purpose.  At  the  time  I  got  in  the 
machine,  it  was  on  Grand  avenue,  about  one  hundred  feet 
east  of  Sixth  avenue.  The  automobile  was  driven  from  there 
along  Grand  avenue  to  Seventh  street,  and  then  north  on 
Seventh  street.  I  had  no  particular  objective  point  at  that 
time.  At  the  rate  of  speed  we  were  traveling,  an  automobile 
could  be  stopped  in  a  very  short  distance ;  in  probably  fifteen. 
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twenty,  or  twenty-five  feet.  There  was  a  great  deal  of  travel 
from  north  to  south  on  this  street.  There  were  business 
houses  on  the  east  side  of  the  street  and  one  or  two  on  the 
west  side.  We  were  driving  up  the  street  when  a  motorcycle 
came  in  sight.  The  motorcycle  was  almost  on  us  before  we 
saw  it,  about  forty  feet  away.  I  think  at  that  time  we  were 
just  about  astraddle  the  east  rail  of  the  east* track;  maybe 
in  the  center  of  the  east  track.  I  know  that  we  were  on  the 
right-hand  side  of  the  street.  There  is  distance  between  the 
curbs  and  the  street  railway  tracks  sufficient  to  accommodate 
traffic  on  both  sides.  We  were,  I  should  think,  ten,  twelve, 
or  fifteen  feet  from  the  east  curb.  I  never  rode  a  motorcycle, 
but  I  think  they  respond  quickly  to  the  turn  of  the  handle. 
They  guide  like  a  bicycle.  The  automobile  does  not  respond 
so  quickly.  The  street  was  a  perfectly  smooth  asphalt  pave- 
ment. That  was  one  of  the  best  traveled  public  highways  in 
the  city,  with  many  vehicles  going  up  and  down,  automobiles, 
street  cars^  and  buggies.  It  is  the  main  street  leading  north 
and  is  the  main  thoroughfare  because  of  its  pavement.  The 
motorcycle  came  from  the  north  down  Seventh  street.  It 
came  right  around  the  comer  on  the  east  side  of  the  street,  on 
the  same  side  we  were,  and  going  rapidly.  When  we  first  saw 
the  motorcycle,  we  were  moving,  I  should  judge,  not  over  ten 
or  twelve  miles  an  hour,  and  Black  turned  to  the  left.  The 
motorcycle  turned  to  the  right,  and  we  almost  met  just  a  lit- 
tle bit  west  of  the  center  of  the  street.  Then  the  motorcycle 
shot  in  behind  Mr.  Black  very  suddenly.  Motorcycles  can 
turn  quickly.  That  is,  the  motorcycle  turned  to  the  east  or 
right  of  us.  The  automobile  then  went  on  across  the  street 
to  the  west  side  over  the  curb,  mounted  the  curb,  and  the  little 
girl  at  the  time  was  almost  opposite  us ;  maybe  ten  feet  south 
of  it.  She  turned  and  ran  north  towards  her  mother  and 
grandmother  with  whom  she  was  walking.  From  what  I 
could  see,  the  little  girl  was  trying  to  get  out  of  our  way. 
She  stepped  into  a  hole  and  fell.  As  she  fell,  the  car  struck 
the  guy  post  and  crushed  the  left  wheel.  Some  of  the  broken 
spokes  in  the  wheel  fell  on  the  child.  She  was  tangled  up 
in  the  wheel  when  I  picked  her  up.  The  left  wheel  of  the 
automobile  struck  the  curbing  first  and  ran  on  the  sidewalk 
before  the  right  wheel  did.  So  we  got  on  the  sidewalk  ob- 
liquely. After  the  car  mounted  the  sidewalk,  I  cannot  say 
as  to  whether  it  kept  on  straight  or  was  steered  one  way  or  the 
other.    It  looked  as  if  it  went  in  a  straight  line.    When  I  saw 


56  Carpenter  v.  Automobile  Co.        [159  Iowa 

the  motorman  coming  toward  us,  Black  reached  for  the  levers, 
and  there  were  none  there,  and  he  just  turned  to  the  left  and 
went  upon  the  curbing.  I  think  he  reached  for  the  levers 
about  a  second  before  he  struck  the  curb.  I  do  not  think  he 
reached  for  the  levers  until  he  saw  he  was  going  to  hit  the 
curb.  An  automobile  going  at  ten  or  twelve  miles  an  hour 
can  be  stopped  in  fifteen  or  twenty  feet  if  you  apply  the 
brakes  and  they  are  working  properly.  Going  slower  you 
can  stop  it  in  a  shorter  distance.  If  it  is  going  faster,  it  takes 
longer.  I  knew  little  about  Black's  experience  in  driving 
cars.  I  had  ridden  with  him  once  or  twice  before.  I  had 
never  seen  him  act  in  an  emergency  before. 

Means  further  testified  that,  upon  an  examination  of  the 
machine  after  the  accident,  he  found  the  wheel  crushed  in, 
frame  hanger  in  front  broken,  the  spring  buckled  up,  the 
front  lamp  broken,  steering  rod  bent  underneath,  caused  by 
the  impact  with  the  guy  post.  He  further  testified  that  the 
car  was  controlled  entirely  with  the  feet.  '*It  had  two  foot 
pedals.  The  left  foot  pedal  was  the  reverse  which  could  be 
use  as  a  brake.  The  right  was  the  high-speed  pedal,  and  in 
order  to  apply  the  brake  you  had  to  kick  it  out  with  your  heel 
and  go  forward  on  the  right  pedal  to  the  brake.  I  do  not 
think  Mr.  Black  applied  this  brake  at  all." 

Mrs.  Morrison,  the  aunt  of  the  little  girl,  and  Mrs.  Car- 
penter, the  grandmother  of  the  plaintiflf,  both  of  whom  were 
with  the  little  girl  at  the  time  of  her  injury,  testified  as  to 
the  rate  of  speed  at  which  the  automobile  was  going.  Mrs. 
Morrison  testified  that  at  the  time  of  the  accident  the  auto- 
mobile was  going  at  the  rate  of  thirty  or  thirty-five  miles  an 
hour.  She  said :  '*  According  to  my  observation,  it  was  greater 
than  the  ordinary  rate.  Though  I  have  never  tested  the  rate 
of  a  car,  I  have  ridden  in  them  when  going  thirty  or  thirty- 
five  miles  an  hour,  and  I  have  ridden  in  them  when  they  were 
going  eight  or  ten  miles  an  hour,  and  I  know  the  difference. 
I  was  pretty  badly  frightened.  At  the  time  I  first  saw  the 
automobile  it  was  twenty-five  feet  and  possibly  further  than 
that  from  me.    It  was  coming  towards  us  at  an  angle.    The 
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post  that  the  car  struck  was  west  of  the  sidewalk  upon  which 
the  car  ran.  I  should  judge  it  was  twenty-five  feet  from 
where  the  automobile  stopped  to  the  point  where  it  mounted 
the  sidewalk.''  Mrs.  Carpenter  did  not  attempt  to  estimate 
the  speed  of  the  car,  but  said  that  it  was  mounting  the  side- 
walk when  she  first  saw  it,  and  that  it  was  going  very  fast. 

The  acts  of  negligence  complained  of  s^e : 

(1)  That  the  said  defendants  were,  at  the  time  of  the 
accident  hereinbefore  set  forth,  running  and  operating  said 
automobile  at  a  rate  of  speed  greatly  in  excess  of  that  per- 
mitted by  the  city  ordinance  of  the  city  of  Des  Moines,  for 
the  location  where  the  said  car  was  operated,  and  in  violation 
of  the  state  law  in  regard  to  the  speed  of  automobiles  and 
motor  vehicles:  (2)  That  the  said  defendants  operated  the 
car  negligently,  and  willfully  drove  the  car  upon  and  across 
the  curbstone  and  sidewalk  on  said  West  Seventh  street,  and 
struck  this  plaintiff  while  on  said  sidewalk.  (3)  That  the 
defendants  negligently  drove  the  said  automobile  upon  and 
across  the  sidewalk  on  the  west  side  of  said  West  Seventh 
street,  and  struck  the  plaintiff  while  plaintiff  was  on  said 
sidewalk.  (4)  That  the  said  defendants,  while  operating  the 
said  automobile,  negligently  failed  to  take  care  to  avoid 
injuriDg  the  plaintiff,  who  was  lawfully  on  the  sidewalk  along 
said  street. 

The  defendant  Means,  answering  these  charges  of  negli- 
gence, after  denying  any  negligence  on  his  part  or  on  the  part 
of  Black,  and  denying  that  they  were  running  at  an  unlawful 
or  improper  rate  of  speed,  admits  that  the  automobile  was 
owned  by  him,  but  denies  that  it  was  being  operated  by  him 
or  by  one  of  his  agents  or  employees,  and  further  alleges  that 
the  running  of  said  automobile  on  West  Seventh  street  at  the 
time  and  place  referred  to  and  the  injury  to  the  plaintiff  then 
and  there  occurring  was  the  unsuspected  and  unforeseen  result 
of  an  attempt  on  the  part  of  Black  to  avoid  a  collision  with  a 
man  approaching  the  automobile  from  the  north  upon  a  motor- 
cycle at  a  high  and  dangerous  rate  of  speed,  and  upon  the 
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wrong — that  is,  the  east — side  of  the  street.  Upon  the  issues 
thus  tendered,  the  ease  was  tried  to  a  jury  and  a  verdict  ren- 
dered for  the  plaintiff  against  both  defendants.  The  defend- 
ant Means  alone  appeals  and  alleges.  (1)  That  the  court 
erred  in  overruling  the  motion  of  appellant  for  a  verdict, 
because  the  evidence  failed  to  show  that,  at  the  time  of  the 
alleged  accident  to  the  plaintiff,  C.  L.  Black,  the  person  op- 
erating and  in  charge  of  the  automobile  which  caused  the 
injury,  was  the  servant  or  agent,  or  acted  within  the  scope 
of  his  employment,  or  engaged  in  the  business,  of  this  defend- 
ant (2)  That  the  evidence  affirmatively  shows  that  at  the 
time  of  the  accident  the  defendant  G.  L.  Black  was  using 
and  operating  the  machine  in  his  owa  business  and  for  his 
own  purposes.  (3)  The  evidence  fails  to  show  that  this  de- 
fendant participated  in  any  way  in  the  act  or  acts  of  negli- 
gence complained  of.  (4)  Because  the  evidence  shows  that 
the  injury  complained  of  was  the  result  of  the  action  of  the 
defendant  C.  L.  Black,  done  in  an  emergency,  induced  by 
fright  or  confusion  resulting  from  impending  danger. 

So  it  becomes  material  to  inquire  into  and  determine 
whether  or  not,  under  the  record  made  in  this  cause,  the 
court  erred  in  overruling  these  motions.    In  support  of  the 

first,  second,  and  third  grounds  of  the  motion, 
automobiie'^ac-  as  hereinbefore  set  out,  the  defendant  invokes 
ity  of 'occa-       the  rule,  and  insists  on  its  application  to  the 

pant  of  ma> 

chine:  evi-        facts  in  this  case,  that  where  an  injury  has 

been  done  through  the  wrongful  or  negligent 
act  of  another,  to  which  the  party  charged  has  in  no  way  con- 
tributed, he  should  not  be  held. responsible  for  the  negligence 
or  wrongful  act  of  the  other,  and  in  support  of  this  contention 
relies  upon  the  doctrine  laid  down  in  numerous  decisions,  and 
of  almost  universal  application,  that,  where  the  owner  and 
driver  of  a  team  and  carriage  invites  another  to  ride  in  his 
carriage,  no  relationship  of  principal  and  agent  is  created.  No 
relationship  of  master  and  servant  is  established.  The  owner 
and  driver  of  the  team  is  not  controlled  by,  and  is  not  in 
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any  sense,  the  agent  of  the  invited  guest,  and  to  hold  him 
liable  for  the  negligence  of  the  former,  by  whose  permission 
alone  he  rides,  is  unauthorized  by  law  and  repugnant  to 
reason,  and  further  claims  that  where  the  machine  was  not 
being  used,  at  the  time,  in  the  owner's  business,  the  owner 
of  the  automobile  is  not  liable  for  an  injury  caused  by  the 
negligent  driving  of  the  borrower,  and  cites  in  support  of 
these  propositions,  Union  Pacific  By.  Co.  v.  Lapsley,  51  Fed. 
177  (2  C.  C.  A.  149, 16  L.  R.  A.  800) ;  Reynolds  v.  Buck,  127 
Iowa  601.  Beynolds  v.  Buck,  s^ipra,  is  clearly  distinguish- 
able from  this  case.  There  the  automobile  was  being  op- 
erated by  his  son  without  the  knowledge  or  consent  of  the 
defendant,  the  father,  and  not  at  the  time  in  his  employ 
or  about  his  business. 

He  also  cites  Hartley  v.  Miller,  a  Michigan  case,  found 
in  165  Mich.,  115,  (130  N.  W.  336,  33  L.  R.  A.  [N.  S.]  81). 
In  this  case  it  appears  that  defendant  Miller  was  the  owner 
of  the  automobile;  that  on  the  night  preceding  the  day  of 
the  accident  Lootens  borrowed  the  same  from  the  defendant 
Miller;  that  on  the  day  of  the  accident  Lootens  called  on 
Miller  for  the  automobile ;  that,  on  the  invitation  of  Lootens, 
Miller  rode  with  Lootens,  in  the  machine,  to  Lootens'  home; 
that,  upon  reaching  Lootens'  home,  he  and  his  company  in- 
sisted upon  Miller's  accompanying  them  on  a  ride,  and  Miller 
acceded  to  their  invitation  and  went  with  them.  It  was  con- 
tended in'  that  case  that  because  Miller  was  present  and  the 
machine  was  being  used  with  his  consent,  at  the  time  of  the 
injury,  iie  is  liable;  that  the  automobile  is  a  dangerous  ma- 
chine, and  its  owner  should  be  held  responsible  for  the  manner 
in  which  it  is  used.  Miller  claimed,  and  the  court  says  it  is 
indisputable  in  the  record,  that  the  automobile  had  passed 
into  the  possession  and  control  of  the  defendant  Lootens  for 
the  day,  and  that  Miller  did  not  have  the  right  or  authority  to 
dictate  or  direct  the  manner  in  which  the  automobile  should 
be  operated;  that  it  was  as  much  in  the  control  of  Lootens 
for  that  day  as  it  would  have  been  had  he  been  the  absolute 
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owner  thereof,  and  that  Miller  was  not  liable,  and  the  court 
says,  ''It  has  been  held  that  the  owner  of  a  motor  vehicle  is 
not  liable  for  an  injury  caused  by  the  negligent  driving  of 
the  borrower,  if  it  was  not  used  at  the  time  in  the  owner's 
business." 

Upon  these  authorities  defendant  claims  that  Black  was 
driving  and  in  control  of  the  automobile;  that  Means  was 
simply  his  passenger  and  invited  guest,  taking  no  part  in 
the  operation  of  the  car  and  having  at  the  time  no  control 
over  it.  Though  the  owner  of  the  car,  it  was  not  being  used 
in  Means'  business.  Though  interested  in  knowing  how  it 
I)erformed,  he  was  not  testing  it.  The  tryout  was  being  made 
by  Black  for  himself  and  for  his  own  purposes  and  not  for 
Means.  Though  the  owner  of  the  car.  Means  was  not  engaged 
in  a  common  enterprise  with  Black  any  more  than  was  the 
owner  of  the  car  in  the  Michigan  case  above  cited,  nor  any 
more  than  is  any  gratuitous  passenger  engaged  in  a  common 
enterprise  with  the  man  who  is  in  control  of  it.  Does  the 
record  in  this  case  bear  out  this  contention?  Does  it  show 
that  the  car  was  not  being  used  in  Means'  business ;  that  Means 
was  simply  an  invited  guest,  taking  no  part  in  the  operation 
of  the  car  and  having  no  control  over  it?  Was  the  tryout 
being  made  by  Black  for  himself  and  for  his  own  purposes  and 
hot  for  Means?  Were  Means  and  Black  engaged  in  a  common 
enterprise?    Let  us  see. 

Means  was  the  owner  of  the  car.  It  had  been  owned 
by  him  only  a  few  days.  He  had  never  tried  the  car.  It  was 
his  property,  and  he  was  interested  in  knowing  whether  it 
worked  properly  or  not,  whether  there  was  anything  wrong 
with  it.  He  met  Black  on  the  street  trying  to  adjust  the 
machinery  of  the  car.  Black  told  hira  it  was  not  working 
right;  that  he  would  show  him  it  was  not  working  right,  and 
suggested  that  he  get  in  the  car.  He  went  along  with  Black 
for  the  purpose  of  ascertaining  what,  if  any,  defect  there  was 
in  the  car;  to  see  how  it  worked;  to  see  how  it  performed. 
What  interest  had  Black  in  knowing  whether  the  machine 
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worked  right  or  wrong?  Means  had  given  him  no  right  to 
the  possession  of  the  machine,  and  no  right  to  use  it,  or  try  it, 
prior  to  the  meeting  on  the  street  on  Orand  avenue.  As  soon 
as  he  saw  Black  on  the  street,  he  went  to  him  and  asked, 
''What  is  the  matter  with  the  machine?"  and  with  his  con- 
sent then,  for  the  first  time.  Black  ran  the  machine  for  the 
sole  purpose  of  enabling  Means  to  know  how  the  machine  was 
working  and  how  his  own  property  performed.  Means  was 
the  one  interested  in  the  experimental  trial.  He  consented  to 
Black's  making  the  experimental  trial.  Black  was  therefore 
in  and  about  Means'  business,  or,  at  least,  they  were  engaged 
in  a  common  enterprise  in  ascertaining  what  was  the  cause 
of  the  trouble  with  the  car. 

In  Larken  v.  B.  C.  R.  &  N.  By.  Co.,  85  Iowa,  498,  it 
appears  that  plaintiff  hired  a  conveyance  at  the  livery  bam  to 
take  her  to  her  sister's  home,  that  she  was  furnished  a  driver, 
that  she  was  injured  through  the  negligence  of  the  driver,  and 
the  Supreme  Court  in  that  case  approved  an  instruction  to  the 
effect  that,  if  the  driver  was  guilty  of  negligence  which  con- 
tributed to  the  injury,  such  negligence  will  not  prevent  re* 
covery  by  the  plaintiff,  only  in  case  the  driver  was  under  the 
control  and  direction  of  the  plaintiff,  or  in  case  the  plaintiff 
had  a  right  to  control  and  direct  him.  The  converse  of  this 
proposition  is  that,  if  the  driver  is  guilty  of  negligence  and 
injury  results,  his  negligence  may  be  imputed  to  the  party 
riding  with  him,  in  case  the  driver  was  under  the  control 
and  direction  of  the  party  charged,  or  in  case  the  party 
charged  had  a  right  to  control  and  direct  the  driver.  This 
proposition  is  also  supported  by  Knightstown  v.  Musgrove,  116 
Ind.,  121  (18  N.  B.  452,  9  Am.  St.  Rep.  827) ;  State  v.  Boston, 
80  Me.  430  (15  Atl.  36).  See,  also,  3  Ann.  Cas.  703;  Koplitz 
V.  City  of  St.  Paul,  86  Minn.  373  (90  N.  W.  794,  58  L.  R.  A. 
74),  and  cases  cited. 

In  every  case  in  which  it  is  held  that  the  negligence  of 
the  driver  cannot  be  imputed  to  the  party  riding  with  him, 
an  exception  is  always  made  to  the  effect  that  where  they  are 


62  Carpenter  v.  Automobile  Co.        [159  Iowa 

engaged  in  a  common  enterprise^  or  where  the  driver  is  in  an 
enterprise  of  any  kind  for  the  use  and  benefit  of  the  party 
charged,  in  his  employ,  or  under  his  control,  or  where  the 
instrumentality  used  is  under  the  control  and  direction  and 
owned  by  the  party  charged,  and  where  he  has  a  right  to 
control  and  direct  it,  whether  he  exercises  that  right  or  not, 
he  is  held  for  the  negligence  of  the  driver.  The  question  here 
was  clearly  for  the  jury  and  not  for  the  court  under  the  record 
made  in  this  cause,  and  the  court  rightly  overruled  defendant's 
motion  for  an  instructed  verdict. 

The  next  contention  on  the  part  of  defendant  is  that  the 
jury  should  have  been  instructed  to  return  a  verdict  for  the 
defendant  at  the  conclusion  of  all  the  testimony  for  the  reason 
«    ra. „...».  •       that  the  evidence  shows  without  contradiction 
^nS:  "vt  ^^    tJiat  the  action  of  Black  in  driving  the  auto- 
dence.  mobile  upon  the  sidewalk  was  the  result  of 

fright  and  excitement  induced  by  impending  peril.  This 
question  was  clearly  for  the  jury,  and  the  motion,  so  far  as 
based  upon  this  ground,  was  properly  overruled,  for  the 
reason  that  it  was  for  the  jury  to  say  whether  the  injury  com- 
plained of  could  have  been  avoided,  notwithstanding  such 
emergency,  by  the  exercise  Of  reasonable  care,  and  to  say 
whether  or  not  the  defendant  Black,  notwithstanding  the 
emergency,  could  by  the  exercise  of  reasonable  care  on  his  part 
have  prevented  the  injury.  One  cannot  shield  himself  behind 
an  emergency  created  by  his  own  negligence.  Where  one,  by 
his  own  act  of  negligence,  puts  another  in  peril,  and  to  escape 
the  consequences  of  his  act  of  negligence  he  does  something 
that  imperils  and  perhaps  injures  others,  how  can  he  escape 
the  consequences  of  this  act? 

The  defendant's  testimony  is  that  he  was  on  the  right 
side  of  the  street ;  that  he  saw  a  motorcycle  coming  towards 
him  from  the  north ;  that  he  turned  to  the  left  to  avoid  colli- 
sion with  the  motorcycle.  He  was  at  the  time  near  the  center 
of  the  street,  at  least  fifteen  or  twenty  feet  from  the  east  curb. 
He  could  easily  have  turned  to  the  right.     There  was  no 
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apparent  obstacle  to  his  so  doing.  Apparently  the  emergency 
did  not  arise  until  after  he  turned  to  the  left.  At  least,  the 
jury  might  have  well  so  found.  It  was  his  duty  to  keep  to  the 
right.  The  jury  might  well  have  found  that  the  emergency 
was  due  to  and  created  by  the  negligent  act  of  Black  in  turn- 
ing his  automobile  to  the  left.  The  jury  might,  too,  have  found 
that  if  Black  had  his  automobile  under  perfect  control,  as  he 
should  have  had,  on  a  public  street,  such  as  the  one  in  ques- 
tion here,  he  might  have  stopped  the  same  after  the  emergency 
had  passed  and  have  prevented  the  injury.  The  testimony 
is  that  the  automobile,  running  at  the  rate  of  speed  authorized, 
might  have  been  stopped  within  fifteen  or  twenty  feet.  The 
record  does  not  disclose  any  effort  on  the  part  of  Black  to 
stop  the  machine  even  after  the  emergency  passed.  Means 
says  he  does  not  think  he  used  the  brakes  at  all,  and  the 
machine  was  not  stopped  until  it  was  stopped  by  the  guy  post; 
then  only  after  passing  over  from  the  east  side  of  the  street 
to  the  west,  up  over  the  sidewalk,  and  across  the  same.  This 
is  so  clearly  a  question  for  the  jury  that  it  needs  no  argument. 
The  defendant  further  contends  that  the  court  erred  in 
giving  to  the  jury  that  part  of  instruction  four  wherein  the 
court  said  that  the  turning  of  the  automobile  to  the  left-hand 
8  Same-  eyi-  ®^^®  ^^  *^®  Street  IS  prima  facte  evidence  of 
^ce:  inftriic-  negligence.  The  part  of  the  instruction  com- 
****^*  plained  of,  when  paraphrased,  reads  as  fol- 

lows: That  if  the  jury  find  that  the  defendant  in  operating 
the  automobile  turned  to  the  left  upon  meeting  another  vehicle 
going  in  the  opposite  direction,  and  that  by  reason  of  such 
turning  the  accident  happened,  this  would  be  prima  facie 
evidence  of  negligence  and  would  raise  a  presumption  that 
defendants  were  negligent  in  turning  their  machine  to  the  left 
and  onto  the  sidewalk  where  the  plaintiff  was  traveling,  but 
that  the  conduct  of  the  defendant,  in  turning  to  the  left  instead 
of  the  right,  might  be  explained  by  the  defendants  so  as  to 
show  that  they  were  justified  in  turning  the  automobile  to  the 
left  instead  of  to  the  right.    This  instruction  must  be  read  in 
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the  light  of  the  record  and  of  the  claims  made  by  the  parties. 
The  court  had  already  said  to  the  jury  that  the  defendants 
claimed  that  their  conduct,  in  running  the  automobile  upon 
the  sidewalk  on  Seventh  street  at  the  point  charged  and  the 
injury  to  the  plaintiff  resulting  therefrom,  was  due,  as  the 
unexpected  and  unforeseen  result  of  an  effort  on  the  part  of 
defendant  Black  to  avoid  a  collision  with  an  approaching 
motorcycle  from  the  north,  ^hich  was  running  at  a  high  and 
dangerous  rate  of  speed  and  running  upon  the  same  side  of 
the  street  on  which  defendants  were  rightfully  proceeding.    It 
must  be  assumed  that  the  jury  were  intelligent  enough  to 
understand  and  appreciate  that  the  explanation  that  would 
justify  the  defendants  in  turning  to  the  left,  referred  to  in 
the  instruction,  had  relationship  to  the  claim  made  by  the 
defendants  in  their  answer  upon  which  they  sought  to  justify 
their  conduct,  and  no  other.    And  the  jury,  when  they  came 
to  determine  whether  the  defendants  had  explained  their  con- 
duct so  as  to  justify  their  turning  to  the  left  instead  of  the 
right,  would  understand  that  they  were  directed  to  consider 
the  claim  upon  which  defendants  sought  to  justify  their  con- 
duct and  the  evidence  offered  in  support  of  the  same.     In 
support  of  this  instruction,  see  section  1569  of  the  Code  and 
Riepe  v.  Elting,  89  Iowa,  90,  in  which  the  court  said:    "The 
general  rule  seems  to  be  that,  where  a  collision  occurs  between 
a  vehicle  or  horse  of  the  person  on  the  wrong  side  of  the 
road  and  that  of  a  person  coming  towards  him,  the  presump- 
tion is  that  it  was  caused  by  the  negligence  of  the  person 
who  was  on  the  wrong  side  of  the  road ;  but  his  presence  on 
that  side  may  be  explained  or  justified.    The  fact  that  the 
party  was  on  the  left  of  the  center  of  the  road  when  the  acci- 
dent occurred  was  prima  fade  evidence  of  negligence."    "We 
see  no  error  in  the  giving  of  instruction  four  complained  of, 
and  no  error  in  refusing  instruction  six  asked  by  the  de- 
fendant. 

Defendant  further  complains  that  the  court  erred  in 
giving  instruction  nine  on  its  own  motion  and  in  refusing 
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to  give  instruction  nine  asked  by  appellant.    We  see  no  error 

in  the  giving  of  instruction  nine  by  the  court 

4.  Samb  :  Joint  11-  .,  .  .        ,  ^"^    , 

ability:  In-        on  its  own  motion,  nor  m  the  refusal  to  give 

strnctlanjs.  ^  " 

instruction  nine  asked  by  the  defendant.  In. 
instruction  nine  asked  by  the  defendant,  the  court  was 
requested  to  tell  the  jury  that,  if  the  defendants  Black  and 
Means  were  engaged  in  a  joint  enterprise  or  common  pur- 
pose, they  were  both  liable,  but  if  they  were  not  so  engaged, 
and  that  Means  was  accompanying  Black  simply  as  a  guest, 
then  Means  was  not  responsible  for  the  conduct  of  Black. 
The  court  in  its  ninth  instruction  told  the  jury  that  two 
or  more  persons,  occupying  the  same  vehicle,  were  not  jointly 
liable  for  negligence,  unless  it  appeared  from  the  evidence 
that  they  were  engaged  in  a  common  enterprise. 

The  defendant  next  urges  that  the  court  erred  in  refus- 
ing  to  give  instructions  ten  and  eleven,  asked  by  the  defend- 
ant.   It  is  well  settled  in  this  state  that  the  refusal  of  the 

court  to  give  an  instruction  correct  in  law, 

5.  Saiob:  Instrnc-  ,  i.  ^       j.  'x-  t.    x         j. 

tions :  appuca-    correct  as  an  abstract  proposition,  but  not 

tion  to  facts. 

applicable  to  the  evidence,  is  not  error. 
These  instructions  nine  and  ten,  asked  by  the  defendant,  to 
the  effect  that  if  the  act  complained  of  by  the  plaintiff  was 
the  result  of  the  excitement  and  confusion  produced  in 
the  defendant  by  sudden  and  impending  peril  from  an 
approaching  motorcycle  and  its  rider,  and  that  but  for  this 
excitement  and  confusion  they  would  not  have  driven  upon 
the  sidewalk,  then  the  verdict  of  the  jury  must  be  for  the 
defendants.  These  instructions  ignore  too  many  questions 
appearing  in  this  record  to  justify  the  court  in  giving  them  to 
the  jury  as  a  guide.  They  ignore  the  thought  that,  if  the 
excitement  and  confusion  and  the  sudden  and  impending 
peril  were  produced  by  their  own  negligence,  it  would  not 
serve  as  a  shelter  behind  which  they  could  hide  against  the 
consequences  of  their  act,  and  the  jury  might  well  be  led  by 
these  instructions  into  the  belief  that  po  matter  how  the  peril 
or  impending  danger  arose,  no  matter  how  negligent  the 

Vou  159  lA.— 6 
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defendants  were  in  producing  such  conditions,  yet,  if  they 
existed  and  they  acted  under  them,  they  would  be  relieved 
from  responsibility.  These  instructions  though  abstractly  cor- 
rect, were  liable  to  mislead  the  jury  as  to  the  rule  that  should 
guide  them  in  this  case,  and  were  rightly  refused. 

Complaint  is  made  of  instruction  six  given  by  the  court 
on  its  own  motion.     This  instruction  was  given,  and  evi- 
dently intended,  as  a  guide  to  the  jury,  when  they  came  to 
6.  samh  :  emer-      Consider  and  determine  whether  on  the  ground 
feSS i^SJtrut    of  ^^  emergency  existing  at  the  time,  pro- 
^"*  ducing  confusion  and  excitement,  the  defend- 

ants had  explained  and  justified  their  conduct  in  turning  t(^ 
the  left  and  passing  across  the  street  to  the  west  and  upon 
and  across  the  sidewalk,  on  which  the  plaintiff  was  traveling. 
The  court  said  to  the  jury,  in  substance,  in  this  instruction: 
'*If  you  find  from  the  evidence  the  defendants  did  not  exer- 
cise ordinary  skill  and  care  in  managing  the  machine,  or  that 
the  person  driving  the  machine  was  at  the  time  unable  to  con- 
trol it  on  account  of  his  lack  of  knowledge  or  experience,  even 
though  you  find  there  were  defects  in  the  same  by  reason  of 
which  he  was  unable  to  manage  the  car,  nevertheless  the  driver 
would  not  be  justified  in  turning  it  to  the  left  and  upon  the 
sidewalk,  where  persons  were  traveling,  unless  you  were  sat- 
isfied there  was  a  cause  or  an  emergency  requiring  him  to  do 
so,  in  order  to  avoid  injury.  But  even  then,  if  you  further 
find  they  did  not  have  control  of  the  car  so  that,  by  reasonabhi 
effort  and  care,  they  could  have  prevented  the  same  from  run- 
ning upon  the  sidewalk  where  people  were  passing  and  repass- 
ing, or  if  you  find  that  by  the  exercise  of  reasonable  care  and 
diligence  and  a  proper  knowledge  of  the  operation  of  the  car 
they  could  have  stopped  the  same  by  the  use  of  the  appliances 
on  the  car,  placed  there  for  that  purpose,  and  they  failed  to 
do  this,  the  existence  of  the  alleged  emergency  will  not  shield 
them  from  the  liability  for  resulting  consequences.*'  That  is, 
the  court  said,  **If  you  find  from  the  evidence  that  the  per- 
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son  operating  this  car  has  explained  to  your  satisfaction  that 
such  an  emergency  existed  as  to  justify  him  in  turning  to  the 
left,  to  allow  a  certain  motorcycle  to  pass  him,  nevertheless 
such  person  operating  the  machine  must  have  it  under  control, 
after  so  turning  to  the  left,  that  he  may  be  able  to  avoid  injury 
to  others/'  This  instruction,  though  not  happily  worded,  we 
think  was  not  misleading  or  prejudical,  and,  when  properly 
analyzed  and  understood,  correctly  states  the  law  as  appli- 
cable to  this  branch  of  the  case,  and,  though  not  worded  with 
the  technical  niceness  that  appears  in  the  instruction  asked 
by  defendant  upon  this  point,  yet  we  think  it  more  correctly 
states  the  rule  which  should  be  observed  by  the  jury  on  this 
branch  of  the  case,  and  we  find  no  reversible  error  in  the  giv- 
ing of  the  same. 

There  are  other  matters  complained  of  by  the  defendant, 
but  we  think  them  suflSciently  disposed  of  in  what  has  been 
said  on  other  branches  of  the  case. 

We  think  the  verdict  right,  and  the  case  should  be 
Affirmed. 


State  op  Iowa,  Appellant,  v.  J.  H.  Harrison,  et  al.. 
Appellees,  and  eight  other  cases. 

Intoxicating  liquors:     consent:     finding  op  surpiciENCY:     bitect. 

1  The  finding  of  the  board  of  supervisors  or  the  district  court  on  ap- 
peal, that  statements  of  consent  to  the  sale  of  intoxicating  liquors 
are  sufficient,  is  effectual  for  the  purpose  of  avoiding  the  penalties 
of  the  prohibitory  law,  until  revoked  as  provided  by  law. 

Same:     nuisance:    injunction:    denial  op  wwt.    Where  the  defend- 

2  ants,  in  an  action  to  enjoin  a  liquor  nuisance,  had  in  good  faith 
quit  the  business  prior  to  the  trial,-  and  declared  they  did  not 
intend  to  re-engage  therein  until  they  could  do  so  lawfully,  the 
court  in  its  discretion  was  justified  in  denying  the  injunction. 

Same.    The  fact  that  defendants  continued  in  the  liquor  business  after 

3  the  filing  of  an  opinion  by  the  supreme  court,  not  in  itself  a  decree 
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and  not  becoming  operative  until  embodied  in  a  formal  decree,  in 
which  the  court  indicated  a  belief  that  the  statements  of  consent 
under  which  defendants  operated  were  not  sufficient,  did  not  re- 
quire the  issuance  of  an  injunction  against  them;  especiallj  where 
the  opinion  was  suspended  by  an  order  of  one  of  the  judges  pending 
a  petition  for  rehearing. 

Appeal  from  Mahaska  District  Court. — Hon.  B.  W.  Preston, 

Judge. 

Tuesday,  March  11,  1913. 

Suits  in  equity  to  enjoin  alleged  liquor  nuisances.  Nine 
cases  were  brought  against  as  many  or  more  defendants,  and, 
upon  appeal,  they  have  been  consolidated  and  submitted  as 
one.  In  the  district  court,  the  petitions  were  dismissed,  and 
the  State  appeals. — Affirmed. 

Oeorge  Cosson,  Attorney  General,  and  J.  O.  Patterson, 
County  Attorney,  for  the  State. 

Burrell  &  Devitt  and  J.  F.  &  W.  R.  Lacey,  for  appellees. 

Debmer,  J. — Certain  statements  of  general  consent  to  the 
sale  of  intoxicating  liquors  in  the  city  of  Oskaloosa,  under  the 
so-called  ''Mulct  Law,"  were  canvassed  by  the  board  of  super- 
visors of  Mahaska  county  on  December  26,  1910,  and  by  that 
board  held  insufficient.  Proper  parties  prosecuted  an  appeal 
to  the  district  court  of  Mahaska  county ;  and,  upon  a  hearing 
there,  the  court  found  the  statements  sufficient.  The  decree 
so  finding  was  entered  on  the  7th  day  of  April,  1911.  Appeal 
was  taken  to  this  coui't,  and  on  February  13,  1912,  an  opinion 
was  filed  reversing  the  finding  of  the  district  court  and  hold- 
ing, in  effect,  that  the  statements  of  consent  were  insufficient. 
See  In  re  Consent  to  Sell  Intoxicating  LiqtMrs  in  City  of 
Oskaloosa,  155  Iowa,  149.  On  February  17,  1912,  the  defend- 
ant parties  filed  a  petition  for  rehearing  of  the  case,  and,  upoo 
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presentation  of  this  petition  to  one  of  the  judges  of  this  court, 
an  order  suspending  the  decision  until  the  final  disposition 
of  the  petition  for  rehearing  was  made.  This  petition  came 
on  in  due  course,  and  on  April  10, 1912,  a  supplemental  opin- 
ion was  filed  overruling  the  petition  for  rehearing.  Pro- 
cedendo issued  to  the  district  court  on  the  10th  day  of  April, 
1912,  and  on  the  11th  of  the  same  month  the  district  court 
entered  an  order  holding  the  petitions  or  statements  of  con- 
sent insufficient. 

Each  of  the  defendants  herein,  having  complied  with  all 
the  provisions  of  the  Mulct  Law,  save,  perhaps,  as  to  the  filing 
of  sufficient  statements  of  general  consent,  opened  saloons  in 
the  city  of  Oskaloosa  on  the  1st  day  of  July,  1911,  and  con- 
inued  to  operate  them  until  the  31st  day  of  March,  1912, 
when  they  closed  their  establishments  and  ceased  doing  busi- 
ness. They  quit  because  of  the  adverse  decision  of  this  court, 
and  by  reason  of  the  fact  that  the  term  for  which  they  had 
paid  their  tax  expired  on  the  last-named  date,  and  they  did 
not  care  to  take  the  chance  of  paying  for  another  quarter. 
The  state  contends  that,  as  it  was  finally  held  the  statements 
of  consent  were  insufficient,  such  finding  related  back  to  the 
time  of  the  filing  thereof,  and  the  acts  of  the  defendants  were 
at  all  times  unlawful  because  the  statements  of  consent  were, 
in  fact,  insufficient,  as  finally  determined  by  this  court.  On 
the  other  hand,  it  is  argued  that  defendants  had  the  right  to 
rely  upon  the  decree  of  the  district  court  finding  the  state- 
ments sufficient,  and  that  this  decree  was  valid  until  reversed, 
and  afforded  adequate  protection  until  set  aside  upon  appeal. 
They  further  contend  that  they  voluntarily  closed  their  saloons 
and  ceased  doing  business  before  the  trials  in  the  district  court 
and  do  not  intend  to  re-engage  •in  the  business  until  it  becomes 
lawful  or  permissive  for  them  to  do  so. 

The  actions  were,  in  fact,  commenced  on  the  15th  day 
of  February,  1912,  which  was  two  days  after  the  original 
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opinion  was  filed  in  this  court.  But,  as  before  noted  that 
opinion  was  suspended  upon  the  presentation  of  a  petition  for 
rehearing  on  the  17th  day  of  February,  and  final  decrees 
holding  the  statements  or  petitions  of  consent  insufficient  were 
not  entered  either  here  or  in  the  district  court  until  the  11th 
of  April,  1912. 

It  is  true,  of  course,  that  prohibition  is  still  the  rule  in 
this  state,  and  the  right  to  sell  without  being  subject  to  the 

penalties  of  the  law,  the  exception;  but  it 

1     Intoxicatixo       • 

'  LiQDOBs:  con-    IS  also  true  that,  under  the  statutes  as  they 

sent :  flndlnflr  of  ^      j  •      •      4.*fl   j    •  i    • 

sufficiency :        now  Stand,  One  IS  justified  m  relymg  upon 

effect. 

a  finding  of  the  board  of  supervisors  that  the 
statements  of  consent  are  sufficient,  after  the  same  has  been 
entered  of  record,  and  such  finding  is  effectual  for  the  pur- 
pose of  avoiding  the  penalties  of  the  prohibitory  law,  until 
revoked  as  provided  by  law.  Appeal  is  allowed  to  the  dis- 
trict court  by  either  party,  and  the  case  is  there  tried  de  novo, 
and,  by  parity  of  reasoning,  a  finding  by  that  tribunal  of  the 
sufficiency  of  the  petitions  or  statements  of  consent  is  just 
as  effectual  as  a  like  finding  by  the  board  of  supervisors.  See 
Code  Supplement,  sections  2448  and  2450.  In  other  words, 
it  is  the  finding  of  the  board  or  of  the  court  upon  appeal,  as 
to  the  sufficiency  of  the  statements,  rather  than  the  state- 
ments themselves,  which  is  effective  to  remove  the  bar.  Hill 
V.  Oleisner,  112  Iowa,  397. 

In  Hammond  v.  Waldron,  153  Iowa,  434,  we  held  that 
a  finding  by  the  district  court  of  the  sufficiency  of  the  petitions 
or  statements  of  consent  was  self-executing  and  was  not 
stayed  by  appeal ;  and  the  ordinary  rule  is  that  a  judgment 
or  decree  is  binding  and  effective,  although  an  appeal  be  taken 
retaining  its  force  and  vitality  until  reversed  by  a  superior 
court.  Watson  v,  Richardson,  110  Iowa,  698 ;  Phillips  v.  Oer- 
mon,  43  Iowa,  101 ;  Loomis  v.  McKcnzie,  57  Iowa,  77 ;  Lindsay 
V,  Clayton  Dist.  Ct.,  75  Iowa,  509. 

The  filing  of  an  opinion  by  this  court  does  not  constitute 
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a  decree,  and  it  appears  that  no  decree  finding  the  state- 
2    Same-  nui-        Hients   of   consent   insuflScient    was   entered 
tSSf?  iiefci   ^til  ^Pril  11,  1912.    Even  were  the  opinion 
^^^  in  effect  a  decree  or  finding  of  the  insufficiency 

of  the  statements  of  consent,  that  opinion  was  suspended  by 
order  of  one  of  the  judges  of  this  court,  and  this  suspension 
continued  until  the  final  order  overruling  the  petition  for 
rehearing,  which  was  filed  on  April  10,  1912.  Defendants, 
each  and  all,  ceased  doing  business  on  March  31,  1912,  and 
their  cases  did  not  come  on  for  trial  in  the  district  court, 
until  April  11,  1912.  They  were  not  decided  until  August 
12,  1912.  At  the  time  of  the  trial,  defendants  had  been 
out  of  business  for  more  than  ten  days,  and  there 
is  no  claim  that  any  of  them  intended  to  resume  the 
business.  Under  such  a  state  of  facts,  the  trial  court  was 
justified  in  denying  the  prayer  for  an  injunction  against  the 
defendants.  Such  orders  are  usually  entered  to  restrain 
the  continuance,  or  threatened  continuance,  of  a  nuisance 
by  the  unlawful  sale  of  liquor,  and  not  to  punish  for  past 
delinquencies;  the  criminal  arm  of  the  court  being  regarded 
as  sufficient  for  the  latter  purpose.  Of  course  a  wide  and 
wise  discretion  is  lodged  in  the  district  court  in  such  matters, 
and  we  do  not,  as  a  rule,  interfere  with  the  exercise  thereof. 
But  where,  as  here,  there  is  at  most  but  a  technical  viola- 
tion of  the  law,  even  if  it  be  said  that  it  has  in  any  manner 
been  transgressed,  and  it  appears  that  the  defendants  have, 
in  good  faith,  quit  the  business  and  do  not  intend  to  re-engage 
therein,  we  are  not  justified  in  interfering  with  the  discre- 
tion of  the  trial  court  in  denying  the  injunctions. 

Appellant's  chief  reliance  is  upon  the  fact  that  defend- 
ants continued  to  sell  liquor  after  the  filing  of  an  opinion 
8.  samb.  by  this  court,  indicating  that  we  thought  the 

statements  of  consent  insufficient,  and  that  the  district  court 
was  in  error  in  holding  them  sufficient.  To  this  there  are  two 
answers:  First,  the  opinion  was  suspended  by  one  of  the 
judges  of  this  court  upon  the  filing  of  a  petition  for  a  re- 
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hearing ;  and,  second  an  opinion  of  this  court  is  not,  in  itself  , 
a  decree,  and  it  does  not  ordinarily  become  operative  until  it 
is  embodied  in  a  formal  decree,  either  here  or  in  the  court 
below.  There  are  doubtless  exceptions  to  this  rule,  as,  per- 
haps, where  an  injunction  is  ordered  or  a- writ  of  prohibi- 
tion or  other  peremptory  order  is  indicated.  In  such  cases, 
doubtless,  one  having  notice  of  an  opinion  holding  that  such 
order  or  writ  has  been  granted  or  sustained  is  bound  thereby, 
although  the  order  may  not  be  formally  entered.  But  here 
no  such  order  was  made.  I'he  only  question  involved  was 
the  sufficiency  of  the  petitions  or  statements  of  consent,  and 
our  written  opinion,  with  reference  thereto,  did  not  consti- 
tute such  a  finding  or  decree  as  the  statute  contemplates. 
KeUey  v.  C,  B.  &  Q.  B.  B.,  154  Iowa,  87 ;  Miller  v.  Kramer, 
154  Iowa,  523,  and  cases  cited. 

The  decrees  seem  to  be  correct,  and  they  are  each  and  all 
Affirmed. 

Preston,  J.,  took  no  part. 


The  State  of  Iowa  v.  Harry  Becker,  Appellant. 

Oriminal  law:    bobbery:     evidencb.     In  this  prosecution  for  robbery 

1  the  evidence  is  reviewed  and  held  sufficient  to  take  the  question  of  de- 
fendant's  guilt  to  the  jury. 

Same:     instructions:     refusal  of  requests.    Refusal  to  give  a  re- 

2  quested  instruction  on  a  subject  fully  covered  by  those  given  by 
the  court  on  its  own  motion  is  not  erroneous. 

Same:     While  it  is  well  to  advise  the  jury  that  evidence  of  bad  moral 

3  character  of  defendant  is  only  to  be  considered  as  bearing  upon 
his  credibility  as  a  witness,  in  the  absence  of  a  request  for  such 
instruction,  was  not  a  matter  of  which  defendant  could  complain; 
especially  where  the  court  clearly  told  the  jury  how  to  weigh  the 
evidence  of  a  witness  whose  general  character  had  been  assailed. 

Same:     new  trial:    bias  of  juror.    Bias  of  a  juror  as  indicated  by 

4  his  conversation  out  of  court,  when  made  a  ground  for  new  trial 
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and  supported  by  the  affidavits  of  two  peraonB^  which  were  denied 
bj  the  juror^  presented  an  issue  for  determination  by  the  trial 
court.  ' 

I 

tStame:  submission  of  issues:  included  offenses.  The  evidence  on 
5  this  prosecution  for  robbery  is  held  to  raise  the  issues  of  assault 
with  intent  to  rob,  and  simple  assault,  which  should  have  been  sub- 
mitted as  included  offenses. 

Appeal  from  Jackson  District  Court. — Hon.  F.  D.  Letts, 

Judge. 

Tuesday,  Mabgh  11,  1913. 

From  judgment  convicting  him  of  robbery,  the  defendant 
appeals. — Reversed  and  Remanded. 

J.  C.  Murray  and  Welch  &  Welch,  for  appellant. 

Oeorge   Cosson,  Attorney-General   and   John  Fletcher, 
Assistant  Attornej-Qeneral,  for  the  State. 

Ladd,  J. — I.    The  defendant  was  convicted  of  the  crime 
of  having  robbed  one  Anderson,  and  challenges  the  sufficiency 
of  the  evidence  to  sustain  the  finding.    It  appears  that  Ander- 
son reached  Maquoketa,  some  thirteen  miles 
^'  robbery^^  ^^ '  from  his  home,  shortly  before  six  o'clock  p.  m., 

Jilly  15,  1911,  and,  after  putting  his  team  in 
the  bam  of  the  Chicago  House  and  getting  a  drink  at  Hoff- 
man's  Saloon,  took  supper  at  Sprank's  Hotel.  He  then  visited 
Smith's  Saloon,  where  he  drank  two  or  three  glasses  of  beer 
and  proceeded  to  Hoffman's  Saloon.  There  he  met  defendant 
and  with  him  had  a  '^couple  beers,"  and  later  had  another  in 
which  Woodhurst  joined.  The  three  then  went  to  Smith's 
Saloon,  where  they  partook  of  the  same  beverage  once  or  twice 
more  and  returned  to  Hoffman's  Saloon,  but,  finding  it  about 
to  close,  they  proceeded  to  Peterson's  Saloon,  where  Anderson 
and  defendant  each  treated,  and  the  latter  obtained  a  pint 
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bottle  of  whisky,  and  the  former  a  picnic  bottle  of  beer. 
Later  on,  the  three,  with  Hutchins,  went  to  Paine 's  Restaurant, 
where  Anderson  had  beans  and  eoflPee  and  the  others  a  regular 
supper;  Anderson  paying  the  bill.  They  then  walked  about 
until  near  a  telegraph  pole,  where,  with  the  assistance  of 
Bodkin,  and  perhaps  others,  the  picnic  bottle  of  beer  was  dis- 
posed of.  Whether  Anderson  produced  the  bottle  of  whisky 
on  his  own  motion  or  on  inquiry  is  in  dispute,  as  is  also 
whether  he  joined  in  drinking  therefrom.  But  there  is  no 
controversy  about  it  being  drank  in  Sprank's  alley.  Ander- 
son testified  that  he  had  none  of  it,  but  walked  ahead  of  the 
others  to  the  bam  where  his  horses  were,  and  that,  as  he  was 
standing  back  of  them,  he  heard  some  one  step  on  a  plank 
at  the  doorway  (quoting) : 

I  didn't  have  time  to  turn,  just  turn  my  head,  and  saw 
Becker  and  Woodburst  come  in  the  door,  and  one  of  them 
grabbed  me  around  the  arm  and  the  other  around  my  neck. 
They  said  nothing.  I  said,  'Boys!'  I  thought  they  was 
going  to  wrestle.  I  said:  *  Don't  rob  me.  If  you  want  a 
dollar  or  two,  I  will  give  it  to  you.  Don't  rob  me.'  And 
they  held  something  to  my  nose,  and  the  last  I  remember  they 
threw  me  down  and  I  was  laying  here.  I  don't  know  how 
long  before  I  got  up.  They  had  something  to  my  nose  that 
smelled  awful,  a  handkerchief.  They  put  it  to  my  nose.  I 
could  not  move.  My  hands  were  back,  and  I  could  not  move ; 
they  were  so  strong,  and  I  am  little,  and  an  old  man,  and  he 
had  his  hands  in  my  pocket.  I  don't  know  who  put  his  hands 
in  my  pocket ;  one  of  the  two.  When  I  came  to,  I  missed  my 
pocketbook  and  all  of  the  money  which  I  lost  and  the  money 
1  had  in  my  pocketbook  and  my  checkbook.  The  same  pocket- 
book  and  what  money  I  had  in  Paines'  Lunchroom.  Some- 
where around  $35  or  $40,  made  up  in  silver  and  bills.  Three 
tens  and  a  five  and  had  a  ten  changed  or  something.  I  will 
not  swear  it  was  ten  or  a  five  that  was  left.  That  much  silver ; 
I  don't  know  how  much  silver;  I  had  quite  a  little. 

In  the  morning,  his  pocketbook,  open  and  empty,  was 
found  near  by,  as.  were  also  his  checkbook  and  false  teeth. 


Mar.  1913]  State  v.  Becker.  75 

He  then  sought  to  have  the  money  restored  by  the  persons 
named,  but,  failing  therein,  this 'prosecution  was  begun.  The 
defendant  and  Woodhurst  denied  having  been  at  the  barn  at 
all,  and  the  former  testified  that  one  Frost  accompanied  him 
home  from  the  alley  immediately  after  the  whisky  had  been 
consumed.  In  this  he  is  corroborated  by  the  testimony  of 
Frost  and  defendant's  sister,  who  said  she  heard  some  one 
talking  with  defendant  on  the  sidewalk  when  he  reached  home, 
and  she,  as  well  as  his  father  and  mother,  fixed  the  time  at 
about  12:30  o'clock.  Evidence  of  contradictory  statements 
by  the  prosecutor  was  adduced,  and  to  what  extent  he  was 
under  the  influence  of  liquor  was  in  controversy.  Also,  there 
was  evidence  tending  to  show  that  the  general  moral  char- 
acter of  defendant  Woodhurst  and  another  witness  was 
bad.  From  the  recital,  it  is  apparent  that  the  issue  raised  by 
defendant's  plea  of  not  guilty  was  for  the  jury.  As  con- 
tended, Anderson's  testimony  was  not  corroborated,  but  the 
law  does  not  require  that  it  should  have  been.  Though  he 
had  consumed  considerable  beer  and  might  have  been  found 
to  have  taken  whisky  as  well,  the  jury  could  have  concluded 
that  he  was  not  under  the  influence  of  liquor  sufficiently  to 
deprive  him  of  capacity  to  appreciate  what  was  going  on 
about  him.  Defendant  and  Woodhurst  denied  all  knowledge 
of  the  transaction,  but  their  moral  character  was  assailed 
as  being  bad,  and  the  jury  might  have  rejected  their  testi- 
mony. The  evidence  of  members  of  his  family  was  only  im- 
portant when  connected  with  that  of  Frost,  who  claimed  to 
have  accompanied  the  defendant  from  the  alley  to  his  home, 
and  if  the  testimony  of  Frost  were  to  be  rejected,  or  if  it  were 
concluded  that  he  met  defendant  after  the  alleged  robbery 
and  walked  home  with  him,  then  the  testimony  as  to  the 
alibi  was  quite  as  consistent  with  guilt  as  with  innocence.  In 
any  event,  the  credibility  of  the  witnesses  was  for  the  jury, 
and,  that  body  having  concluded  that  the  prosecutor's  account 
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of  the  transaction  at  the  barn  was  true,  this  court  ought  not 
to  inteorf ere. 

II.  Complaint  is, made  of  the  court's  refusal  to  give  the 
fifth  instruction,  saying  in  substance  that,  unless  money  was 
taken  from  Anderson's  person,  there  must  be  an  acquittal. 

It  might  well  have  been  given,  but  there  was 
tions :'  refusal'   HO  error  in  its  refusal,  for  that  it  was  included 

in  the  ninth  and  seventeenth  instruction  read 
to  the  jury.  In  the  former,  the  jury  were  told  in  the  most 
explicit  terms  to  ascertain  whether  defendant  took  or  was 
concerned  in  taking  the  money  or  any  part  of  it  from  Ander- 
son, and  that  if  they  entertained  any  reasonable  doubt  on  this 
point  he  should  be  acquitted,  and  the  latter  refers  to  the  cir- 
cumstajices  with  sufficient  explicitness  which  were  to  be  con- 
sidered in  determining  that  issue. 

The  sixteenth  instruction  advised  the  jury  with  clearness 
how  to  weigh  the  testimony  of  witnesses  whose  general  moral 
character  had  been  assailed  as  bad,  but  did  not  say  that  the 

evidence  of  bad  moral  character  could  not  be 

considered  for  any  other  purpose.  Because  of 
this  omission,  the  instruction  is  criticised.  It  is  preferable 
to  caution  the  jury  in  this  respect  where  there  has  been  an 
attempt  to  impeach  defendant's  character  as  bearing  upon  his 
credibility  as  a  witness;  but  there  was  no  request  for  such 
an  instruction,  and,  this  being  so,  error  cannot  be  predicated 
on  its  omission.    State  v.  Olds,  106  Iowa,  110. 

III.  One  of  the  grounds  of  the  motion  for  new  trial  was 
that  a  juror  while  serving  as  such,  in  a  conversation  out  of 
court,  had  indicated  such  bias  or  prejudice  as  to  indicate 

that  he  was  disqualified  notwithstanding  his 
**  m"'  mST  of    statement  to  the  contrary  on  voir  dire.     The 
Juror.  affidavit  of  two  persons  to  this  eflPect  was  de- 

nied by  the  juror.    The  issue  was  primarily  for  the  district 
court,  and  with  its  conclusion  we  are  not  inclined  to  interfere. 

IV.  The  court  submitted  but  one  included  offense,  that 
of  larceny  from  the  person,  and  omitted  to  submit  to  the  jury 
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whether  the  defendant  was  guilty  of  assault  with  intent  to 

rob,. assault  and  battery,  or  simple  assault. 

^  *  Sissioii' of^  !■-    ^^  ^^^  there  was  error.    It  will  be  recalled 

S«D»e^^*"^*^    that  Anderson's  poeketbook  was  found  in  the 

morning  open  and  empty.  Did  it  have  any- 
thing in  it  when  he  went  to  the  bam  to  see  his  horses  f  He 
had  been  making  the  rounds  of  the  saloons,  and  on  his  own 
statement  had  been  drinking  excessively.  Concerning  the 
money  on  his  person,  he  testified  that  on  the  second  visit  to 
Smith's  Saloon  ''seems  that  I  got  a  $10  bill  changed  there, 
but  I  won't  swear  to  it — did  not  take  out  my  poeketbook,"  and 
further  that,  when  at  Paine 's  Restaurant,  ''took  my  pocket* 
book  out  there  and  paid  for  the  meals.  Had  some  bills 
in  my  poeketbook  at  that  time.  I  got  a  silver  dollar 
from  the  other  pocket.  When  I  came  from  town,  I  had  three 
$10  bills,  a  $5  bill  that  I  know  of  and  some  silver.  Don't  know 
how  much  I  had  in  there  at  the  restaurant  there;  $35,  $36,  or 
maybe  $40,  I  had  in  the  restaurant  there.  Maybe  I  spent 
up  to  that  time  a  couple  or  three  dollars,  maybe  not  that  much, 
I  think  about  three  dollars,  and  I  paid  for  the  supper.  I  put 
my  poeketbook  in  my  pocket  there,  and  that  money  was  in 
it."  Barnes  testified  that,  when  in  Peterson's  Saloon,  some 
one  requested  Anderson  to  buy  a  picnic  bottle  of  beer,  when 
Anderson  responded:  "I  am  busted,  Becker,  you  buy  it,  and 
I  win  pay  for  it.  I  gave  my  girl  $10  this  morning."  And 
that  Becker  bought  the  beer.  Bodkin  relates  this  circum- 
stance by  saying  that  Anderson  said  to  Barnes :  "  If  you  will 
buy  the  picnic  bottle,  I  will  pay  you  when  I  come  up.  I  gave 
my  girl  $10  and  have  no  money. ' '  Enough  of  the  testimony 
has  been  mentioned  to  indicate  that  Anderson  was  uncertain 
as  to  the  amount  of  money  he  had,  and  that  the  credibility 
of  his  testimony  of  having  any  was  somewhat  impaired  by 
contradictory  statements.  He  had  been  carousing  from  the 
time  he  reached  town  until  shortly  after  the  alleged  robbery, 
and  the  jury  might  have  doubted  whether  any  money  had 
been  taken  from  him,  and  have  convicted  the  defendant  of 
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assault  with  intent  to  rob.  Moreover,  he  testified  that  he 
first  supposed  the  purpose  was  to  wrestle  with  him,  and,  al- 
though he  thought  something  was  placed  at  his  nose,  a  phy- 
sician's testimony  tended  to  show  that  an  anaesthetic  admin- 
istered in  the  manner  described  would  not  prove  eflEective. 
He  was  in  a  condition  which  ^ight  induce  hallucination,  and 
we  think  it  was  also  open  to  the  jury  to  reject  the  charge  of 
intent  to  rob  and  find  the  perpetrators  of  the  offense,  if  any 
there  were,  guilty  of  assault  only.  In  omitting  to  submit  these 
included  offenses  to  the  jury,  there  was  error.  State  v,  Duffy, 
124  Iowa,  705. 

The  judgment  is  reversed,  and  the  cause  Remanded. 


D.  C.  O'Neil,  Appellant,  v.  Joe  Cardina  and  Angelina 

Cabdina,  Appellees. 

Hnsband  and  wife:    family  expenses:    intoxicating  LiQUcms.     A 

1  wife  cannot  be  held  liable  for  the  price  of  beer  purchased  hy  the 
husband,  on  the  ground  that  it  is  fpjnily  expense;  and  the  exclu- 
sion of  evidence  that  the  husband  and  wife  were  both  in  the  habit 
of  drinking  beer,  and  with  their  boarders  made  use  of  it  as  bev- 
erage at  their  meals,  was  proper. 

Same:    action  fok  price  or  liquors:     issxteb:    instruction.    Where 

2  the  defendants,  upon  the  appeal  of  an  action  eonunenced  in  justice 
court  for  the  price  of  liquors,  filed  an  answer  limited  to  a  simple 
denial  of  the  claim,  the  issue  of  illegal  sale  of  the  liquor  was  not 
tendered;  and  an  Instruction  on  the  question  of  plaintiff's  right  to 
recover  on  illegal  sales  was  not  within  the  issues  and  erroneous. 

Appeal  from  Appanoose  District  Court, — ^Hon.  P.  M. 

Hunter,  Judge. 

Tuesday,  March  11,  1913. 

Action  at  law  to  recover  upon  an  acount  for  goods  al- 
leged to  have  been  sold  the  defendants.  There  was  a  verdict 
and  judgment  for  defendants,  and  plaintiflP  appeals. — Reversed. 
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H,  E.  Valentine,  for  appellant. 

Porter  &  Greenleaf,  for  appellees. 

> 

Weaver,  0.  J. — This  action  was  instituted  before  a  justice 
of  the  peace,  and  the  pleadings  there  were  informal  in  char- 
acter. The  substance  of  plaintiff's  claim  is  that  as  salesma'n 
for  the  Heins  Brewing  Company  of  Kansas  City,  Mo.,  he 
negotiated  or  procured  the  sale  to  defendants  of  certain  quan- 
tities of  teer,  that  the  account  thus  created  has  been  assigned 
to  plaintiff,  and  that  there  is  a  balance  due  and  unpaid 
thereon  of  $88.56,  for  which  he  asks  judgment.  On  trial  to 
the  justice,  judgment  was  rendered  in  favor  of  plaintiff  for 
the  amount,  and  defendants  appealed  therefrom  to  the  dis- 
trict court.  After  the  cause  was  docketed  in  the  district  court 
the  defendants  filed  a  written  answer  in  denial  of  the  plain- 
tiff's demand. 

The  evidence  tends  to  show  that  the  defendants  are 
husband  and  wife,  residing  in  Appanoose  county,  where  they 
kept  a  boarding  house,  and  for  a  period  of  years  Joe  Car- 
dina  and  his  said  wife,  one  or  both,  were  in  the  habit  of 
ordering  beer  through  the  agency  of  the  plaintiff,  that  a 
balance  of  indebtedness  so  arising  remained  unpaid,  and 
that  the  claim  therefor  had  been  assigned  to  the  plaintiff. 
No  serious  contention  is  made  that  the  beer  so  sold  has  been 
paid  for,  but  it  is  denied  that  any  was  sold  to  the  wife,  or 
that  she  is  in  any  manner  liable  therefor.  In  its  in- 
structions  to  the  jury  the  court  charged,  in  substance,  that, 
if  the  sale  of  the  beer  had  been  consummated  at  Kansas 
City,  the  transaction  was  lawful,  and  plaintiff  would  be 
entitled  to  recover  against  Joe  Cardina,  but  that,  if  it  had 
not  been  shown  that  the  sales  were  so  lawfully  made,  then 
no  recovery  could  be  had  against  either  defendant.  The 
jury  were  further  told  that  the  wife  could  not  be  held  liable 
for  the  price  of  the  beer  on  the  theory  or  claim  that  it  was 
a  family  expense,  but  that,  if  any  of  the  sales  had  been  law- 
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fully  made  to  her  or  to  her  husband  in  her  name  with  her 
knowledge  and  consent^  then  she  would  be  liable.  The  jury 
having  returned  a  general  verdict  in  favor  of  both  defend- 
antSy  it  is  evident  that  the  result  was  reached  upon  the  theory 
that  the  sales  of  beer  were  illegal,  and  therefore  gave  rise 
to  no  enforceable  liability  fpr  the  price. 

'    As  grounds  for  reversal,  the  appellant  assigns  error  upon 
a  ruling  excluding  evidence  that  Cardina  and  wife  were  both 

in  the  habit  of  drinking  beer,  and  with  their 
'  wifb:  family      hoarders  made  use  of  that  beverage  at  their 

expenses :  In- 

toxicatins  meals.    And,  as  bearing  upon  the  same  pointy 

exception  is  taken  to  the  court's  instruction 
that  the  wife  could  not  be  held  liable  for  the  purchase  price 
of  the  beer  as  upon  a  claim  for  family  expenses.  We  are 
of  the  opinion  that  in  these  rulings  the  trial  court  commit- 
ted no  error.  In  the  opinion  of  the  writer  this  court  has  ex- 
tended the  effect  of  the  statute  in  respect  to  liability  for 
family  expenses  beyond  the  clear  import  of  its  language  and 
held  the  wife  liable  for  expenses  not  intended  by  the  Legis- 
lature, but  even  its  extremist  holding  falls  far  short  of  the 
rule  which  the  appellant  now  asks  us  to  affirm.  There  is  a 
sense  in  which  extravagant  raiment,  jewelry,  and  number- 
less other  articles  not  classed  as  necessaries  may  be  deemed 
family  expenses,  and  as  having  some  place  in  maintaining 
members  of  the  family  in  accordance  with  their  actual  or 
assumed  station  in  life.  But  none  of  the  reasons  which  have 
been  thought  sufficient  for  so  holding  has  any  application  to 
the  purchase  of  intoxicants,  unless  it  may  be  purchases  made 
for  strictly  medicinal  purposes.  Whether  this  suggested  ex- 
ception exists  we  need  not  now  decide.  We  are  not  willing 
to  take  the  step  which  appellant  demands,  and  thus  make 
it  possible  for  the  liquor  dealer  to  compel  a  wife  to  pay  for 
the  drink  which  has  demoralized  her  husband,  and  cast  upon 
her  the  burden  of  standing  alone  between  her  family  and 
starvation.  In  this  particular  it  may  be  doubted  if  the  point 
just  discussed  is  necessarily  involved  in  the  issues  as  stated 
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in  the  record,  but  it  has  been  so  treated  by  the  parties,  and 
we  express  our  views  thereon. 

The  exception  to  the  court's  instruction  concerning  the 
effect  of  illegal  sales  upon  plaintiff's  right  to  recover  is  not 
2  SAME :  action  ®^  easily  disposed  of.  The  defendants  were 
iiquM? ?^i88ue8 :  ^®*  coutcnt  to  Stand  upon  the  record  as  re- 
inutructions.  '  turned  by  the  justice  of  the  peace,  and  availed 
themselves  of  their  privilege  to  file  a  formal  answer  in  the 
district  court.  This  answer  is  limited  to  a  simple  denial, 
and  this  in  our  judgment  is  not  sufBcient  to  raise  the  issue 
of  illegal  sales.  It  follows  that  in  instructing  the  jury  upon 
this  issue  the  court  went  outside  of  the  issues,  and  it  is  evi- 
dent from  the  record  that  the  jury's  verdict  was  made  to 
turn  upon  a  proposition  which,  however  correct  as  an  ab- 
stract statement  of  law,  was  irrelevant  to  the  issue  made  by 
the  answer. 

Other  questions  discussed  by  counsel  are  governed  by 
the  conclusions  we  have  already  announced.  For  the  error 
above  noted,  a  new  trial  must  be  ordered.  The  judgment 
of  the  district  court  will  therefore  be  Reversed. 


Wisconsin  &  Arkansas  Lumber  Company,  Plaintiff,  Appellee, 
V.  George  W.  CAsiiE,  Jr.,  Executor  of  the  Will  of  George 
W.  Cable,  deceased,  and  M.  N.  Richardson,  Stella  B. 
Richardson  and  Edna  Bubdick,  Executors  of  the  Will 
of  A.  BuRDiCK,  deceased.  Defendants,  Appellants. 

Oorporatloiifl:     dissolution:     coNTiNniNG  liability  fob  obligations. 

1  Under  the  statutes  of  this  state  a  corporation  cannot  avoid  liability 
for  existing  obligations,  though  unliquidated,  by  dissolution  and 
distribution  of  its  assets  among  its  stockholders,  whether  the  disso- 
lution be  voluntary  or  involuntary;  but  it  will  continue  to  exist  for 
the  purpose  of  winding  up  its  affairs. 

Same:     service  of  notice.     Service  of  notice  of  an  action  against  a 

2  corporation  upon  a  stockholder,  after  its  voluntary  dissolution,  who 

Vol.  159  lA.- 
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was  an  officer  and  director,  and  who  was  the  last  person  elected 
Secretary,  was  a  sufficient  service  upon  the  corporation  to  confer 
jurisdiction. 

Same:    action  upon  judgment:     equitable  relief.    In  an  equitable 

3  action  based  upon  a  claim  evidenced  by  a  judgment,  in  which  every 
essential  fact  to  plaintiff's  recovery  is  established  by  the  evidence 
independent  of  the  judgment,  the  court  will  grant  such  relief  as 
plaintiff  is  entitled  to  regardless  of  the  validity  of  the  judgment. 

Same:    liabilitt  of  officers  for  corporate  debts.    Where  the  officers 

4  of  a  corporation  brought  about  a  voluntary  dissolution  and  distri- 
bution of  the  assets,  and  received  and  retained  a  portion  in  excess 
of  a  valid  claim  against  the  corporation,  they  were  jointly  and  sev- 
erally liable  for  the  amount  of  the  claim. 

Appeal  from  Scott  District  Court. — ^Hon.  Wm.  Theophilus, 

Judge. 


Wednesday,  March  12,  1913. 

Action  to  recover  from  defendants,  as  officers  and  stock- 
holders of  the  Hayward  Timber  Company,  an  amount  claimed 
to  be  due  from  the  said  Timber  Company  to  the  plaintiff;  it 
appearing  that  the  Hayward  Timber  Company,  a  corpora- 
tion, had  made  voluntary  dissolution  and  distributed  its  as- 
sets among  its  stockholders,  among  which  were  the  defend- 
ants herein. — Affirmed. 

» 

Lane  &  Waterman,  for  appellants. 
Sharon  &  Higgins,  for  appellee. 

Gaynor,  J. — ^It  appears  that  on  the  23d  day  of  December, 
1910,  the  plaintiff  obtained  judgment  against  the  Hayward 
Timber  Company,  a  corporation  existing  under  the  laws  of 
this  state ;  that  execution  was  issued  upon  said  judgment  and 
returned  wholly  unsatisfied ;  that  the  Hayward  Timber  Com- 
pany was  organized  about  March  20,  1895 ;  that  its  principal 
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place  of  business  is  at  Scott  county,  Iowa;  that  its  paid-up 
capital  stock  was  $300,000 ;  that  it  was  organized  for  the  pur- 
pose, and  did  purchase,  75,000  acres  of  land  in  the  state  of 
Arkansas ;  that  on  or  about  the  25th  day  of  October,  1901,  it 
sold  the  land  so  purchased  to  the  plaintiff  herein  for  the 
sum  of  $1,029,223.52;  that  the  last  payment  became  due  on 
said  purchase  October  25^  1906 ;  that  on  the  9th  day  of  Feb- 
ruary, 1905,  the  Hayward  Timber  Company  executed  and 
delivered  to  this  plaintiff  its  warranty  deed  for  all  of  said 
lands,  and  at  the  same  time,  as  a  part  of  the  same  transaction 
and  in  consideration  of  this  plaintiff's  paying  the  purchase 
price  of  said  land  in  full,  made,  executed,  and  delivered  to 
the  plaintiff  its  contract  of  indemnity,  by  which  it  indemni- 
fied the  plaintiff  against  all  loss  or  damage  by  reason  of  defect 
in  the  title  of  any  of  the  land  so  conveyed,  said  contract  fix- 
ing, as  liquidated  damages,  $13.66%  per  acre  for  each  acre, 
the  title  to  which  was  found  not  to  have  been  in  the  said 
grantor  and  obligor  at  any  time;  that  the  judgment,  here- 
inbefore referred  to,  was  recovered  by  the  plaintiff  against 
the  said  Hayward  Timber  Company  for  a  breach  of  the  con- 
ditions of  said  bond  ^f  indemnity  in  that  the  title  to  certain 
of  the  land  aforesaid  failed  and  was  found  not  to  be  in  the 
said  Hayward  Timber  Company  at  the  time  the  same  was 
conveyed  to  this  plaintiff. 

The  plaintiff  claims  that,  notwithstanding  the  obliga- 
tion and  indebtedness  of  said  company  to  this  plaintiff,  is 
evidenced  by  said  judgment,  the  defendants,  each  of  whom 
are  stockholders  and  offcers  of  said  corporation,  claim  that 
the  cause  of  the  insolvency  of  said  Hayward  Timber  Com- 
pany is  due  to  the  fact  that  all  of  the  assets  of  said  corpora- 
tion were  distributed  as  dividends  to  the  stockholders;  and 
the  plaintiff  alleges  the  fact  to  be  that  the  defendants  did 
distribute  all  the  assets  of  the  corporation  as  officers  and 
directors  thereof,  and  as  stockholders  did  receive,  and  have 
converted  to  their  own  use,  a  large  amount  of  said  assets, 
equal  to  an  amount  in  excess  of  $5,000  each,  which  they,  and 
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each  of  them,  hold  as  tnistees  for  the  creditors  of  said  cor- 
poration and  especially  for  this  plaintiff;  and  the  plaintiff 
asks  for  a  judgment  and  decree  establishing  the  right,  inter- 
est, and  lien  of  the  plaintiff,  under  said  judgment,  in  and 
to  and  upon  the  funds  so  in  the  possession  of  the  defendants, 
and  each  of  them,  and  that  said  right  and  lien  be  enforced 
against  said  funds. 

The  defendants,  answering  plaintiff's  petition,  deny  that 
the  plaintiff  has  any  valid  judgment  against  the  Hayward 
Timber  Company  for  the  reason  that  the  so-called  judgment 
sued  on  is  invalid  and  of  no  effect,  because  the  court  purport- 
ing to  render  it  had  no  jurisdiction  of  it;  that  the  written 
notice  was  served  upon  one  E.  B.  Hayward,  who  was  not 
at  the  time  in  the  service,  and  had  not  been  for  many  years 
prior  thereto,  an  officer  of  said  company.  Defendants,  fur- 
ther answering,  deny  that  the  said  Hayward  Timber  Com- 
pany is  insolvent,  and  aver  that  long  after  the  plaintiff  knew, 
or  in  the  exercise  of  the  slightest  care  should  have  known, 
of  the  breach  of  the  conditions  of  said  bond  of  indemnity, 
the  said  Hayward  Timber  Company,  being  in  complete 
ignorance  of  plaintiff's  claim,  by  proper  proceedings  had,  and 
after  notice  given  as  required  by  section  1617  of  the.  Code, 
dissolved  said  corporation  and  thereafter  distributed  its 
assets  among  those  entitled  thereto ;  that  the  plaintiff  herein 
filed  no  claim  after  notice  of  such  proposed  dissolution,  and 
made  no  demand  therefor  upon  the  Hayward  Timber  Com- 
pany, but  permitted  the  dissolution  to  be  accomplished  and 
the  assets  to  be  distributed;  that  the  dissolution  became 
effective  on  or  about  March  29,  1906,  and  more  than  a  year 
before  plaintiff  made  any  claim  on  account  of  the  matter 
sued  on. 

Upon  the  issues  so  tendered,  the  cause  was  submitted  to 
the  court  upon  the  following  stipulation  of  facts : 

That  the  plaintiff  is  a  corporation  organized  under  the 
laws  of  Wisconsin,  and  that  the  Hayward  Timber  Company 
was  organized  as  a  corporation  under  the  laws  of  Iowa.    That 
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the  Hayward  Timber  Company  was  organized  during  the  year 
1895,  and  had  a  paid-up  capital  stock  of  $300,000;  that 
George  W.  Cable  was  a  stockholder  and  the  president,  A. 
Burdick  was  a  stockholder  and  the  vice  president,  and  E.  B. 
Hayward  a  stockholder  and  secretary  thereof,  since  its  organi- 
zation, and  each  was  a  member  of  the  board  of  directors  of 
said  corporation,  and  were  the  last  persons  elected  to  hold  the 
said  ofiSces.  That  said  corporation  was  organized  for  the  pur- 
pose and  did  purchase  about  75,000  acres  of  land  suitated  in 
the  counties  of  Grant,  Hot  Springs,  Dallas,  and  Clark  in  the 
state  of  Arkansas.  That  on  or  about  the  25th  day  of  October, 
1901,  the  said  Hayward  Timber  Company  sold  to  L.  N. 
Anson  and  other  trustees,  for  a  corporation  to  be  organized, 
the  lands  above  mentioned  for  the  sum  of  $1,029,223.52,  pay- 
able $529,223.52  on  that  date  and  $100,000  on  the  21st  day 
of  October  in  the  years  1902,  1903,  1904,  1905,  and  1906; 
and  said  Hayward  Timber  Company  executed  its  bond  for  a 
deed  conditioned  on  such  payments  to  convey  said  lands  by 
good  and  merchantable  title.  That  at  the  time  of  making 
said  deed  (February  9,  1905),  the  Hayward  Timber  Com- 
pany made  a  *  contract  of  indemnity'  as  follows:  'Know 
all  men  by  these  presents,  that,  whereas  the  Hayward  Timber 
Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Iowa,  and  having  its  principal  place  of 
business  at  the  city  of  Davenport,  in  said  state,  did  on  the 
25th  day  of  October,  1901,  by  its  agreement  in  writing,  bar- 
gain and  sell  unto  L.  N.  Anson,  of  Merrill,  Wisconsin,  as  trus- 
tee for  himself  and  John  Landers,  Alexander  Stewart,  Walter 
Alexander,  H.  H.  Foster,  C.  C.  Yawkey,  Jacob  Mortenson  and 
Charles  Edgar,  and  such  corporation  as  they  might  organize, 
or  cause  to  be  organized,  under  the  laws  of  any  state,  certain 
lands  lying  and  being  in  the  counties  of  Hot  Springs,  Dallas, 
Grant  and  Clark,  in  the  state  of  Arkansas,  at  and  for  the 
price  and  sum  of  $1,029,223.52,  in  gross;  and  whereas,  the 
aforesaid  trustee  and  his  cobeneficiaries  did  thereafter 
organize  under  and  by  virtue  of  the  laws  of  the  state  of  Wis- 
consin a  certain  corporation,  to  wit,  The  Wisconsin  &  Arkan- 
sas Lumber  Company  of  Wausau,  Wisconsin;  and  whereas 
the  said  Wisconsin  &  Arkansas  Lumber  Company  has  this 
day  paid  to  the  said  Hajrward  Timber  Company  the  balance 
in  full  of  the  purchase  price  of  said  lands,  and  the  said  Hay- 
ward Timber  Company  has  this  day  executed  and  delivered 
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to  the  said  Wisconsin  &  Arkansas  Lumber  Company,  a  proper 
warranty  deed  of  conveyance  of  the  said  lands ;  and  whereas 
the  purchase  price  of  said  lands,  as  provided  in  said  written 
agreement,  was  made  on  the  basis  of  thirteen  and  two-thirds 
dollars  per  acre.  Now,  therefore,  in  consideration  of  the 
premises,  and  of  other  good  and  valuable  considerations,  the 
said  Hayward  Timber  Company  does  hereby  specially  agree 
and  covenant  with  the  said  Wisconsin  &  Arkansas  Lumber 
Company,  upon  failure  of  title,  at  any  time  hereafter,  in  or 
to  any  contract  or  parcel  of  the  lands  described  in  the  said 
deed  aforesaid,  on  account  of  any  defect  whatsoever  in  the  title 
of  the  said  Hayward  Timber  Company,  in  and  to  any  of  saiil 
lands,  then  and  in  every  such  case  of  failure  of  title  the  said 
Hayward  Timber  Company  shall  forfeit  and  pay  to  said  Wis- 
consin &  Arkansas  Lumber  Company,  its  successors  and 
assigns,  as  liquidated  damages,  the  sum  of  thirteen  and  two- 
thirds  dollars  per  acre  for  each  and  every  tract  or  parcel  of 
land  the  title  to  which  has  so  failed  and  become  void,  together 
with  interest  upon  such  sum  at  the  rate  of  five  and  one-half 
per  cent,  per  annum  from  the  25th  day  of  October,  1901;  until 
paid.'  That  the  title  to  the  W.  y^  of  the  S.  W.  %  and  N. 
E.  y^  of  the  S.  W.  14  of  section  32,  in  township  6  south,  in 
range  16  west,  containing  120  acres,  and  the  tract  of  100 
acres  in  the  N.  E.  comer  of  the  N.  W.  %  of  section  19,  in 
township  6  south,  in  range  17  west,  was  not  good  in  the 
grantor  when  purchased  by  the  Hayivard  Timber  Company; 
that  the  conveyance  to  plaintiff  was  in  good  faith,  but  there 
was  a  failure  of  title  thereto.  That  on  the  5th  day  of  May, 
1910,  plaintiff  notified  the  Hayward  Timber  Company  of  the 
failure  of  the  title  to  the  one  hundred  acres  above  mentioned. 
The  balance  claimed  on  the  failure  of  the  title  to  the  one  hun- 
dred and  twenty  acres  has  not  been  paid,  and  no  part  of  the 
claim  for  failure  of  title  of  the  100  acres  has  been  paid. 
That  the  Hayward  Timber  Company  distributed  among  its 
stockholders  the  money  received  from  the  plaintiff  as  the  pur- 
chase price  of  said  lands  in  seven  dividends,  the  first  of  which 
was  paid  November  4,  1901,  the  second  December  13,  1903; 
that  these  two  distributions  aggregated  $1,020,000,  and  the 
last,  amounting  to  $1,650,  closed  the  account  and  was  paid  in 
January,  1906.  That,  including  the  defendants'  testators, 
there  were  thirty  stockholders  of  the  Hajrward  Timber  Com- 
pany who  participated  in  the  dividends,   all,  except  two, 
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receiving  in  the  aggregate  over  $2,000,  and  all,  except  seven 
receiving  over  $3,000 ;  and  that  George  W.  Cable,  E.  B.  Hay- 
ward,  and  A.  Burdick  received  each  more  than  $5,000.  That 
the  Hayward  Timber  Company  caused  to  be  published  for 
four  successive  weeks,  commencing  on  the  8th  day  of  March, 
1906,  and  ending  on  the  29th  day  of  March,  1906,  in  the 
Weekly  Davenport  Democrat  and  Leader,  the  notice  of  dis- 
solution, and  the  action  of  the  stockholders  was  taken  by  a 
duly  called  meeting  of  its  stockholders  on  January  27,  1906. 
That  the  plaintiff  corporation  had  no  actual  knowledge  of  the 
publication  of  the  notice  mentioned  in  the  last  item,  nor  of 
the  action  of  the  Hayward  Timber  Company  on  which  said 
notice  is  based,  and  which  action  is  referred  to  in  said  notice. 
That  the  plaintiff  had  no  knowledge  of  the  failure  of  the  title 
to  the  one  hundred  and  twenty  acres  of  land  herein  described 
until  December,  1907,  and  that  it  had  no  knowledge  of  the 
failure  of  the  title  to  the  100  acres  in  the  agreement  described 
on  the  28th  day  of  April,  1910.  That  plaintiff  obtained  judg- 
ment against  the  Hayward  Timber  Company  in  the  district 
court  of  Iowa,  in  and  for  Scott  county,  December  23,  1910, 
for  the  sum  of  $2,236.60 ;  that  being  the  amount,  with  inter- 
est, then  due  on  plaintiff's  claim.  That  the  original  notice  in 
the  action  in  which  said  judgment  was  entered  was  served  on 
the  Hayward  Timber  Company  by  service  on  B.  B.  Hayward, 
in  Scott  county,  Iowa,  during  the  month  of  August,  1910. 
That  no  appearance  was  made  by  the  Hayward  Timber  Com- 
pany, and  no  answer  was  filed  for  it,  and  said  judgment  was 
entered  by  default.  That  execution  issued  on  said  judgment 
and  was  returned  wholly  unsatisfied,  and  no  payments  have 
been  made  thereon. 

This  action  was  originally  commenced  against  George 
W.  Cable  and  A.  Burdick,  referred  to  in  the  stipulation  here- 
inbefore set  out,  and  who  were  stockholders,  officers,  and  di- 
rectors of  the  Hayward  Timber  Company  during  the  exists 
ence  of  the  corporation,  and  as  such  of&cers  distributed,  as 
dividends  to  the  stockholders,  all  the  assets  of  the  corpora- 
tion, and  that  each  of  them  received  in  said  distribution 
of  the  assets  of  the  corporation  a  sum  in  excess  of  $5,000 
each. 

The  defendants  herein  are  the  executors  of  the  estates 
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of  the  said  Cable  and  Burdick ;  said  Cable  being  a  stockholder 
and  president  of  the  corporation,  Burdick  stockholder  and 
vice  president,  Hayward  stockholder  and  secretary,  and  were- 
also  members  of  the  board  of  directors  and  the  lasi  persons 
elected  to  hold  said  ofiB.ces.  The  case  was  tried  upon  the . 
stipulation  of  facts,  and  judgment  and  decree  entered  for  the 
plaintiff  in  the  sum  of  $2,410.43,  and  from  this  judgment  the( 
defendants  appeal,  assigning  certain  errors  upon  which 
reversal  of  the  judgment  of  the  court  is  asked. 

The  first  assignment  of  error  is  that  the  plaintiff,  at  the 
time  of  the  commencement  of  these  proceedings  against  these 

defendants,  had  no  valid  judgment  against 

1.   COBPOBATIONS :  •        «  w 

disBoiution:         the  Hayward  Timber  Company,  because  the 

continuing  lia-  "^  r      ^  7 

wi«gr^or  obii-    trial  court  never  obtained  jurisdiction  of  the 

'Hayward  Timber  Company  to  render  any 
judgment  against  it,  for  the  reason  that  the  written  notice 
was  not  served  on  any  officer,  agent,  or  person  connected 
with  said  company,  in  that  the  Hayward  Timber  Company 
was  a  corporation  and  it  had  been  dissolved  and  had  dis- 
tributed its  assets  and  ceased  all  business  many  years  before 
said  action  was  begun  or  said  original  notice  served.  Defend- 
ant further' says  that  the  plaintiff  has  no  standing  in  court 
because  said  corporation  was  dissolved  after  due  notice  of 
its  intention  to  do  so,  and  had  distributed  all  its  assets  with 
no  knowledge  of  plaintiff's  claim,  and  that  therefore  the 
stockholders  cannot  be  held  liable  to  this  plaintiff. 

It  will  be  noticed  from  the  foregoing  statement  of  the 
facts  that  E.  B.  Hayward  was  stockholder  and  secretary  and 
a  member  of  the  board  of  directors  of  the  Hayward  Timber 
Company  during  its  existence,  and  was  the  last  person  elected 
to  that  office.  It  will  also  be  noticed  that  in  the  action  com- 
menced by  the  plaintiff  against  the  Hayward  Timber  Com- 
pany, which  resulted  in  the  judgment  now  sued  on,  the  writ- 
ten notice  was  served  on  the  defendant  Hayward  Timber 
Company  by  serving  same  on  E.  B.  Hayward,  as  secretary 
of  said  company,   and  that,  upon  such  service,  judgment 
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was  rendered  against  the  Hayward  Timber  Company,  in 
favor  of  the  plaintiff,  upon  the  23d  day  of  December,  1910; 
that  the  service  was  made  upon  the  said  Hayward  during 
the  month  of  August,  1910 ;  that  no  appearance  was  made  by 
the  Hayward  Timber  Company,  and  no  answer  was  filed 
by  or  on  its  behalf.  It  will  be  noticed  that,  at  the  time  of 
the  commencement  of  said  action  against  the  Hayward  Tim- 
ber Company,  the  said  company  had  been  dissolved,  by  the 
voluntary  act  of  the  company,  some  time  in  the  spring  of 
1906,  and  that,  prior  to  its  dissolution,  it  had  distributed 
all  the  funds  in  its  hands  among  its  stockholders,  including 
the  amount  paid  to  said  corporation  by  plaintiff. 

The  first  question  for  determination  is,  Does  the  dis- 
solution of  a  corporation,  by  the  voluntary  act  of  its  stock- 
holders and  the  distribution  of  its  assets  among  its  stock- 
holders, so  extinguish  the  legal  existence  of  the  corporation 
that  thereafter  it  is  released  from,  and  no  longer  holden  for, 
its  contractual  obligations  and  liabilities  existing  at  the  time 
of  the  dissolution,  so  that  it  cannot  be  sued  therefor  or  judg- 
ment rendered  against  it  thereon?  It  is  true  that  at  com- 
mon law  the  dissolution  effects  the  civil  death  of  the  cor- 
poration. Morawetz  on  Private  Corporations,  and  other  law 
writers  on  this  subject,  tell  us  the  dissolution  of  the  corpora- 
tion at  common  law  not  only  means  that  the  company  has 
lost  its  franchises  and  can  no  longer  act  in  a  corporate 
capacity,  but  it  implies  that  the  corporation  has  wholly  ceased 
to  exist  in  legal  contemplation,  and  will  not  be  recognized 
as  a  corporate  body  for  any  purpose,  and  that  it  follows 
from  this  that  suits  brought  by  or  against  such  a  corpora- 
tion are  abated  by  its  dissolution,  and  a  judgment  purport- 
ing to  be  rendered  against  a  corporation,  which  is  not  in  ex- 
istence, is  a  nullity;  that  it  can  neither  sue  nor  be  sued;  but 
this  common-law  rule  no  longer  obtains  in  many  jurisdictions, 
and  has  been  repudiated  as  too  unjust  to  receive  judicial  sanc- 
tion, and,  in  this  state,  it  has  been  justly  repudiated,  both 
by  statute  and  by  the  decisions  of  this  court. 
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Section  1629  of  the  Code  provides:  **That  corporations 
whose  charters  expire  by  limitation  or  the  voluntary  act  of 
the  stockholders,  may  nevertheless  continue  to  act  for  the 
purpose  of  winding  up  their  affairs." 

In  the  case  of  Muscatine  Western  Railroad  Company  v, 
Morton,  38  Iowa,  33,  counsel  contended  that  the  sale  by  the 
corporation  of  all  its  property  rights  and  franchises,  done 
with  the  unanimous  consent  of  the  stockholders,  amounted  to 
the  voluntary  dissolution  of  the  corporation,  and  thereby  its 
corporate  existence  ceased,  and  it  no  longer  possessed  the 
rights  and  ability  to  enforce  them.  The  court  said  in  that 
case:  '*Its  corporate  powers  expired  by  the  voluntary  act  of 
the  stockholders,  and  it  ceased  to  be  a  corporation,  except  so 
far  as  it  was  kept  alive  by  the  law;  but  it  was  and  is  kept 
alive  by  statute  for  the  purpose  of  discharging  its  contracts 
and  disposing  of  its  property."  It  is  true,  in  that  case,  that, 
at  the  time  of  the  sale  of  its  property  rights  and  franchises, 
the  plaintiff  reserved,  by  the  expressed  contract,  the  tax 
which  was  the  subject-matter  of  the  controversy  in  that  suit, 
and  the  subscription  made  in  aid  of  the  enterprise  to  be  col- 
lected and  applied  to  the  payment  of  another  company  which 
it  had  employed  to  build  the  road;  but  whether  this  reser- 
vation in  the  sale  would  have  the  effect  of  keeping  the  cor- 
poration alive,  or  whether  it  was  kept  alive  by  reason  of  the 
existence  of  these  rights  and  obligations  unfulfilled,  is  not 
expressly  determined,  but  the  thought  of  the  court  seems 
to  be  that  upon  the  dissolution  so  made,  the  sale  of  its  prop- 
erty rights  and  franchises,  certain  obligations  still  rested 
upon  the  company  from  which  it  could  not  escape,  even  by 
a  voluntary  dissolution,  for  the  court  says:  **It  was  kept 
alive  by  statute  for  the  purpose  of  discharging  its  contracts 
and  disposing  of  its  property.  Considering  the  sale  of  the 
franchises  of  the  company,  its  rights,  and  property  as  a  vol- 
untary dissolution,  it  continues  to  jexist  to  wind  up  its  af- 
fairs, and  most  certainly  may  fully  perform  these  things 
it  is  required  to  do  by  the  act  of  its  dissolution." 
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The  obligation  upon  which  the  present  case  is  predi- 
cated was  iA  existence,  was  in  full  force  at  the  time  of  the 
dissolution  of  the  Hayward  Timber  Company,  and  the  obli- 
gations growing  out  of  it  still  exist,  and  the  contractual 
liability  of  this  corporation  to  the  plaintiff  was  unimpaired. 
It  is  true  that  the  amount  of  the  liability  was  not  deter- 
mined ;  but  the  duty  to  meet  the  obligation,  arising  out  of  the 
contract,  remained,  and,  notwithstanding  its  dissolution  pro 
forma,  continued  to  exist  until  the  obligation  was  discharged. 
It  could  not  by  its  own  voluntary  act  relieve  itself  from  this 
contractual  liability,  nor  could  it  relieve  the  property  or 
assets  of  the  corporation  by  distributing  them  among  its 
own  stockholders.  In  support  of  this,  see  Miiscaiine  Turn" 
verein  v.  Funck,  18  Iowa,  469 ;  State  v.  Fogerty,  105  Iowa, 
32;  Svmrtley  v.  Creamery  Company ,  135  Iowa,  573. 

We  think  that  our  statute  clearly  makes  provision  for 
the  protection  of  all  persons  who  would  be  affected  by  a  dis- 
solution of  a  corporation,  and  whose  claims  are  unsatisfied, 
whether  dissolution  be  voluntary  or  involuntary.  See  sec- 
tions 1629,  1640,  1622,  4328,  and  4327  of  the  Code. 

The  injustice  of  any  other  doctrine  is  emphasized  when 
we  come  to  consider  its  effect  from  either  a  moral  or  legal 
standpoint.  Thus  we  have  a  corporation  organized  for  the 
transaction  of  business.  We  find  it  with  assets  available  to 
meet  aU  its  legal  obligations.  It  assumes  obligations  to  be 
performed  within  the  limit  of  its  franchise  right.  Before 
the  expiration  of  the  limit,  by  action  of  its  stockholders, 
it  is  voluntarily  dissolved,  and  its  assets  distributed  among 
its  stockholders,  and  it  thereupon  says  to  its  creditors,  **We 
have  dissolved  our  corporation.  It  no  longer  exists.  We  have 
distributed  all  the  assets  among  the  stockholders.  The  cor- 
poration is  dead.  It  cannot  be  sued.  Its  assets  are  dis- 
tributed and  cannot  be  reached.  Go  to.  By  our  act  we 
have  repudiated  our  obligations,  both  as  to  the  corporation 
and  its  assets."  Such  a  doctrine  is  too  unjust  and  too  re* 
pugnant  to  receive  the  sanction  of  this  more  enlightened 
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age  of  jurisprudence,  and  we  repudiate  it,  both  on  authority 
and  on  reason.  See  the  case  of  Huber  v.  Martin,  127  Wis. 
412,  (105  N.  W.  1031,  1135,  3  L.  R.  A.  [N.  S.]  653,  115  Am. 
St.  Rep.  1023,  7  Ann,  Cas.  400),  in  which  it  is  said:  ''We 
are  cited  to  the  ancient  rule  of  the  common  law  that,  upon 
the  termination  of  a  corporation,  its  real  estate  reverts  to 
the  grantor  and  its  personalty  to  the  sovereign,  and  its  debts 
become  extinguished.  If  it  ever  existed  in  fact,  it  is  wholly 
obsolete,  except  as  to  purely  public  corporations.'*  See,  also, 
Commercial  Loan  &  Tnist  Co.  v.  Matters ,  242  HI.  50,  (89 
N.  E.  661, 134  Am.  St.  Rep.  306,  17  Ann.  Cas.  224) ,  in  which 
it  is  said:  ''That  upon  the  dissolution  of  a  corporation,  no 
matter  how  the  dissolution  may  be  effected,  the  corporation 
shall  nevertheless  be  regarded  as  still  existing  for  the  purpose 
of  settling  up  its  affairs." 

The  next  question  is  whether  or  not  the  service  of  the 
notice  in  the  manner  in  which  it  was  served  was  sufficient  to 

2    Same  :  service    ^^^^  ^^®  corporation  within  the  jurisdiction 
ot  notice.  Qf  ^jjg  court  SO  as  to  justify  and  validate  a 

judgment  entered  against  it.  Section  3531  of  the  Code  pro- 
vides: "When  the  action  is  against  any  corporation,  service 
may  be  made  on  any  trustee  or  officer  thereof,  or  any  agent 
employed  in  the  general  management  of  its  business,  or 
any  of  the  last  known  or  acting  officers  of  such  corporation." 
It  will  be  seen  from  the  record  in  this  case  that  B.  B. 
Hayward  was  a  stockholder  and  officer  of  said  corporation 
and  a  meiliber  of  the  board  of  directors  of  the  Hayward 
Timber  Company,  and  the  last  person  elected  to  the  office 
of  secretary,  and  that  service  was  made  on  the  company  by 
serving  the  notice  upon  the  said  Hayward.  We  think  this 
is  a  sufficient  service  and  efficient  to  bring  the  corporation 
within  the  jurisdiction  of  the  court,  although  it  is  claimed 
by  defendants  that  this  section  relates  to,  and  is  only  avail- 
able, in  case  the  corporation  itself  still  exists,  though  dor- 
mant ;  but  we  think  it  is  broad  enough  to  cover  and  include 
service  upon  corporations,  where  they  are  alive,  for  the  pur- 
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pose  of  meeting  and  discharging  obligations  upon  which  suit 
is  brought}  and  that  service  upon  these  officers,  in  suit  upon 
a  claim  for  which,  under  the  law,  it  is  liable,  is  sufficient 
service  to  bring  the  corporation  into  court,  and  therefore 
that  the  judgment  entered  in  favor  of  the  plaintiff  against 
the  Hajrward  Timber  Company  was  not  void  for  want  of 
jurisdiction. 

But  even  if  it  were  conceded    (without  in  the  least 
receding  from  the  propositions  hereinbefore  stated)  that  the 
8.  samb:  action    J^d^^^aent  entered  against  the  Hayward  Tim- 
mM5:^«<furtabi«  ^^^  Company  was  void  for  want  of  juris- 
relief.  diction,  because  the  corporation  had  been  dis- 

solved, yet  the  suit  herein  is  upon  the  same  claim,  evidenced 
by  the  judgpient;  and  in  the  stipulation  of  facts,  hereinbe- 
fore set  out,  every  fact  essential  to  plaintiff's  right  to  re- 
cover, independent  of  the  judgment,  is  conceded — ^that  is, 
the  contract  of  indemnity  is  admitted,  the  breach  of  the  con- 
tract of  indemnity  and  the  damages  resulting  therefrom,  and 
no  question  is  made  that,  if  the  corporation  had  not  been 
dissolved,  it  would  have  been  liable  for  all  the  matters  which 
serve  as  a  basis  for  this  suit,  and  this  action  is  now  in  equity, 
and  the  parties  who  are  liable  to  the  plaintiff  for  the  dam- 
ages due  under  the  contract  of  indemnity  are  before  the 
court,  and  the  court  of  equity,  looking  rather  to  the  sub- 
stance than  to  the  form,  looking  rather  to  the  end  than  to 
the  means,  can  administer  justice  between  the  parties  upon 
the  record  made,  and  it  makes  no  difference,  so  far  as  the 
rights  of  these  defendants  are  concerned  whether  the  judg- 
ment against  the  Hayward  Timber  Company,  in  the  law 
action,  is  voidable  or  a  nullity. 

The  next  question  is,  Were  the  said  George  "W.  Cable 
and  A.  Burdick  liable  to  the  plaintiff,  at  the  time  this  action 

was  commenced,  for  the  amount  herein  sued 

of  ^cera  for"  on,  by  rcasou  of  the  fact  that  they,  as  stock- 
corporate  debts.  ,   --  1    «•  •  .t 

holders  and  officers  of  the  corporation,  upon 

the  distribution,  had  received  and  retained  of  said  assets  a 


J 
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siun  in  excess  of  the  sum  herein  claimed.  Upon  this  point 
we  hold  that  where  oflBcers  and  directors  of  a  corporation 
divert  the  funds  of  the  corporation,  or  pay  dividends  which 
leave  insufficient  funds  in  the  hands  of  the  corporation  to 
meet  its  contractual  obligations,  such  dividends  or  distrib- 
uted assets,  in  the  hands  of  the  corporation,  are  subject  to 
liability  for  the  corporate  debts,  and  that  all  officers  so  re- 
ceiving dividends  or  assets  are  jointly  and  severally  liable 
for  the  debts  of  such  corporation  existing  at  the  time  they 
received  such  dividends  or  assets  of  the  corporation.  In 
support  of  this,  see  Code,  sections  1620,  1621.  Also  Swartley 
V.  Creamery  Company,  135  Iowa,  573,  in  which  it  is  said: 
*'If  the  directors  or  other  officers  or  agents  of  any  cor- 
poration shall  declare  and  pay  any  dividends,  when  such 
corporation  is  known  by  them  to  be  insolvent,  or  any  divi- 
dends, the  payment  of  which  would  render  it  insolvent  or 
which  would  diminish  the  amount  of  its  capital  stock,  all 
directors,  officers,  or  agents  knowingly  consenting  thereto 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  said 
corporation  then  existing,  but  dividends  made  in  good  faith, 
before  knowledge  of  the  occurring  of  loss,  shall  not  come 
within  the  provisions  of  this  section. '* 

For  a  violation  of  this  statute  in  the  manner  alleged,  the 
alleged,  the  officers  or  agents  of  the  corporation  are  made 
absolutely  liable  for  the  existing  debts.  Its  manifest  object 
is  to  enforce  diligence  and  fidelity  on  the  part  of  the  cor- 
porate officer,  and  to  afford  a  prompt  and  efficient  remedy 
to  creditors  w6o  have  been  injuriously  affected  thereby.  In 
this  Swartley  case  it  was  charged  that  the  officers  of  the 
defendant  creamery  company  withdrew  from  and  took  all 
the  assets  of  the  corporation  fund  and  money  belonging  to 
said  corporation,  which  payments  were  in  the  nature  and 
character  of  dividends,  and  distributed  the  same  among  the 
officers  and  stockholders  of  the  corporation  and  that  such 
payment  and  distribution  were  made  subsequent  to  the  in- 
curring of  the  obligations  therein  sued  on;  and  it  was  in 
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respect  to  these  matters  so  alleged  the  language  of  the  court, 
hereinbefore  set  out,  was  used.  The  court  in  that  case  fur- 
ther said:  **That  by  knowingly  consenting  to  the  diversion 
of  the  corporate  funds  so  as  to  render  the  corporation  in- 
solvent, these  officers  became  jointly  and  severally  liable  for 
the  debts  of  the  corporation."  See,  further,  in  support  of 
this  proposition,  Luedecke  v.  Des  Moines  Cabinet  Co.,  140 
Iowa,  223,  in  which  it  is  said:  **It  is  a  well-settled  rule 
that  the  stockholders  of  a  corporation  cannot  divide  its  prop- 
erty or  assets  among  themselves  without  first  paying  the 
corporate  debts.''  See,  also,  cases  therein  cited.  It  is  also 
stated  in  this  case  that  corporate  creditors  are  entitled  in 
equity  to  the  payment  of  their  debts  before  any  distribution 
of  corporate  property  is  made  among  the  stockholders,  and 
the  right  of  the  creditor  of  a  corporation  to  follow  it  into 
the  hands  of  any  one  who  is  not  a  good-faith  holder,  in  the 
ordinary  course  of  business,  is  recognized.  This  case  we 
think  decisive  of  defendant's  contention  upon  this  point. 
We  see  no  error  in  the  record,  and  the  cause  is  Affirmed; 


Shores-Muei.ler  Co.,  Appellant,  v.  C.  T.  Lonning,  Defend- 
ant, Nels  a.  Thompson  and  Knud  Larson,  Appellees. 

Onaranty:     defense  of  fraud:     burden   of  proof.     Where  a  guar- 

1  antor  of  the  performance  of  a  contract  admitted  its  execution  and 
its  breach,  the  burden  was  on  him  to  prove  that  his  signature  to 
the  guaranty  was  obtained  by  the  fraudulent  representation  that  the 
paper  he  signed  was  not  a  guaranty,  but  a  mere  statement  concerning 
the  reputation  and  character  of  the  obligor. 

Same:     execution  of  instruments:     negligence:     fraud.    Where  a 

2  party  is  able  to  read  and  has  the  opportunity  to  do  so  but  omits 
the  reading  because  of  statements  by  the  other  party  as  to  the 
contents  of  the  instrument,  his  negligence  wiU  estop  him  from  claim- 
ing that  the  instrument  is  not  binding.  But  where  the  instrument 
was  incorrectly  read  to  him  with  a  fraudulent  intent,  or  another 
was  fraudulently  substituted  in  its  place,  or  without  reading  its 
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terms  was  fraudulentlj  misr^resented,  the  defrauded  party,  being 
unable  to  read  and  otherwise  without  laches,  is^not  bound  thereby. 

Same:  svidengb.  Although  a  party  may  be  unable  to  read  an  instru- 
3  menty  his  negligence  in  signing  without  having  it  read^  or  in  failing 
to  take  some  other  precaution  to  ascertain  its  contents,  or  whether  he 
exercised  ordinary  care  and  prudence  in  signing  the  same,  are  ques- 
tions for  the  jury.  Under  the  evidence  in  this  case  the  question 
of  defendant 's  negligence  in  executing  a  guaranty  contract  was  prop- 
erly submitted. 

Appeal  from  Webster  District  Court, — Hon.  Chas.  B. 

Albrook,  Judge. 

Wednesday,  March  12,  1913. 

This  is  an  action  upon  a  contract,  purporting  to  have 
been  executed  by  the  appellee  defendants,  in  which  they 
guaranteed  the  performance  of  a  contract  made  between 
plaintiff  and  defendant  Lonning,  by  which  he  (Lonning)  pur- 
chased from  and  agreed  to  sell  for  the  plaintiffs  certain 
medicines,  extracts,  spices,  stock  foods,  etc.  Lonning,  al- 
though made  a  party  to  the  action,  was  not  served  with 
notice,  and  the  case  went  to  trial  on  issues  joined  between 
plaintiff  and  the  guarantors,  resulting  in  a  verdict  and  judg- 
ment for  the  guarantor  defendants,  and  plaintiff  appeals. 
— Affirmed. 

Hagemann  &  Farwell  and  Chantland  &  Hemingway,  for 
appellant. 

Healy  dh  Healy  and  B,  B.  Bumquist,  for  appellees. 

Deemeb,  J. — The  making  of  the  contract  between  plain- 
tiff and  defendant  Lonning  for  the  purchase  and  sale  of  cer- 
tain medicines,  extracts,  spices,  stock  foods,  and  other  articles 
is  admitted,  and  it  is  also  admitted  that  defendant's  signa- 
tures to  what  purports  to  be  an  absolute  and  unqualified  guar- 
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anty  of  the  faithful  performance  of  the  contract  by  Lonning 
are  genuine ;  but  they  pleaded  in  substance,  that  their  signa- 
tures were  obtained  by  fraud  and  misrepresentation  of  the 
plaintiff's  agent;  that  neither  of  them  could  read  or  write 
the  English  language;  and  that  it  was  represented  to  them, 
iby  plaintiflf's  agent,  and  by  Lonning,  who  was  also  present, 
that  the  paper  was  not  intended  as  security  or  a  guaranty, 
ibut  simply  a  statement  as  to  the  reputation  or  character  of 
Lonning,  and  was  for  no  other  purpose;  that,  relying  upon 
these  statements  and  being  unable  to  read  the  same,  they 
signed,  not  knowing  that  it  contained  anything  other  than 
was  stated  to  them  by  plaintiff's  agent.  It  appeared  upon  the 
trial  that  Lonning  was  indebted  to  plaintiff  in  something  more 
that  $1,000;  that  defendants  had  signed  an  agreement  where- 
by they  undertook  to  guarantee  the  payment  of  whatever 
amount  Lonning  should  owe  the  plaintiffs.  *  The  contracts 
were  entered  into  on  the  2d  day  of  October  of  the  year  1908, 
and  Lonning  got  his  supplies  and  materials  during  that  and 
the  subsequent  years,  but  quit  work  early  in  January  of 
the  year  1910,  and  his  whereabouts  have  subsequently  been 
unknown. 

Under  the  issues  and  the  facts  above  recited,  the  burden 
was  clearly  upon  the  defendants  to  prove  the  alleged  fraud 
and  misrepresentations  pleaded  by  them.  This  they  attempted 

a.  Guaranty  :  ^^  ^^'  ^^^  ^P^°  *^®  issues  joined  and  the  testi- 
friSd?  burden  ^^^^  adduced  the  trial  court  gave  the  foUow- 
of  proof.  ijjg^  among  other  instructions: 

The  burden  is  upon  the  defendants,  and  each  of  them, 
to  establish  by  a  preponderance  of  the  evidence  the  defense 
set  up  by  them.  You  will  observe  that  this  defense  rests  upon 
an  alleged  fraud  perpetrated  upon  them,  and  each  of  them, 
in  the  procurement  of  their  signatures  to  the  guaranty  sued 
upon.  In  this  connection  you  are  told  that  it  is  the  law  that 
one  who  signs  a  contract  is  bound  to  exercise  reasonable  ^^a 
and  prudence  to  inform  himself  as  to  its  content^j  «\iid,  to 
defeat  a  recovery  on  a  written  contract  of  gu^raxv^y  on  the 
ground  that  fraud  was  used  in  obtaining  his  signature  thereto/ 
Vol.  159  lA.— 7 
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it  is  not  sufficient  to  show  that  he  neglected  to  read  it,  and 
the  agent  of  the  other  party  misrepresented  its  contents.  To 
make  out  such  a  defense,  it  must  ordinarily  appear  that  the 
party  signing  was  prevented  from  reading  it,  or  induced  not 
to  read  it  by  reason  of  some  artifice  or  misrepresentation 
made  use  of  for  the  purpose,  and  that  such  artifice  or  mis- 
representation was  of  such  character  as  would  have  misled 
and  induced  a  person  of  ordinary  prudence,  placed  under 
like  circumstances,  to  withhold  reading  the  contract  of  guar- 
anty, and  to  rely  on  the  representations  made,  and  that  he 
was  deceived  and  misled  by  such  artifice  and  misrepresenta- 
tion. So,  in  this  case,  if  the  defendants  present,  and  making 
defense  before  you,  or  either  of  them,  could  not  read  the 
English  language,  and  was  by  any  misrepresentation  as  to 
the  contents  of  the  contract  and  guaranty  misled  as  to 
the  true  nature  of  their  guaranty  and  of  the  contract 
itself,  and  such  misrepresentations  were  of  such  character  as 
would  have  misled  and  induced  a  person  of  ordinary  pru- 
dence and  intelligence  placed  under  like  circumstances  to  sign 
the  same  without  having  such  agreement  read,  and  to 
rely  upon  the  representations  so  made,  and  that  he  was  de- 
ceived and  misled  thereby,  and  that  the  making  of  such  mis- 
representations was  taken  part  in,  or  made  in  part  by  or 
in  the  presence  and  hearing  of  the  then  present  rep- 
resentative of  the  plaintiff  company  and  that  the 
said  representative  did  hear  the  same,  then  and  in  such 
case,  if  you  find  these  things  have  been  proven  and 
established  by  a  preponderance  of  the  evidence,  by  either  or 
both  of  these  defendants,  the  plaintiff  cannot  be  allowed  to 
recover  as  against  the  defendant  so  establishing  these  facts. 
But  if  you  do  not  find  that  the  defendants,  or  either  one  of 
them,  has  proven  the  above  and  foregoing  facts  and  estab- 
lished the  same  by  a  preponderance  of  the  evidence,  your 
verdict  must  be  against  the  defendant  so  failing,  if  either 
has  so  failed,  to  so  prove  such  facts,  for  the  full  amount  you 
find  due  on  the  account  of  the  plaintiff  from  the  defendant 
Lonning.  You  will  understand  that  you  are  at  liberty,  and  it 
is  your  duty,  to  find  against  either  one  or  both  of  the  defend- 
ants on  this  defense  of  theirs,  or  in  favor  of  both,  as  the 
evidence  before  you  when  weighed  in  the  light  of  these 
instructions  justifies  you  in  doing  under  your  oaths  as  jurors. 
You  will  observe  that  it  is  the  law  of  this  state  that  the  defend- 
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ants  have  the  burden  of  establishing  by  a  preponderance  of 
the  evidence  the  fact  that  they  in  signing  the  warranty  in 
question  in  this  case  without  first  having  some  one  read  the 
same  to  them  before  signing  acted  as  fair-minded,  ordinarily 
prudent  persons,  of  ordinary  intelligence,  would  have  acted 
under  all  the  then  surrounding  circumstances  in  relying  on 
the  statements  made  to  them  at  the  time  of  such  signing.  If 
they,  or  either  of  them,  have  failed  in  this,  you  must  find 
against  the  one  or  both  of  said  defendants  so  failing  in  his 
proof. 

The  jury  returned  into  court  the  following  verdict : 

We,  the  jury,  find  for  the  defendants  Thompson  and 
Larson,  not  binding  under  contract  by  cause  of  misrepresenta- 
tion.   J.  A.  Haleen,  Foreman. 

Upon  this  judgment  for  the  defendants  was  rendered, 
and  this  appeal  followed. 

While  many  assignments  of  error  are  made,  they  practi- 
cally revolve  around  but  a  single  proposition,  to  wit,  that  no 
sufficient  pleading  or  proof  of  fraud  or  misrepresentation  was 
shown ;  and  that  in  any  event  defendants  were  so  negligent  in 
signing  the  guaranty  that  they  cannot  escape  liability  there- 
under. The  instructions  which  we  have  quoted,  while  chal- 
lenged in  a  general  way,  are  not  assailed  abstractly,  and  the 
chief  complaint  of  them  is  that  there  was  not  sufficient 
testimony  to  justify  the  charge,  and  that  under  the  undisputed 
testimony  there  should  have  been  a  verdict  for  the  plaintiiGf. 
Analyzing  this  yet  further,  it  is  discovered  that  plaintiff  does 
not  deny  that  there  was  enough  testimony  to  show  that  plain- 
tiff's agent  misrepresented  the  character  of  the  paper  to  the 
defendants;  but  it  is  strongly  argued  that,  as  fhe  defendants 
did  not  ask  for  a  reading  of  the  document  or  did  not  take  any 
precautions  to  learn  of  the  nature  thereof,  they  were  so  negli- 
gent in  signing  it  that  they  cannot  be  heard  to  dispute  the 
validity  of  the  same  as  it  now  appears ;  and  this,  it  seems,  is 
the  sole  and  only  question  presented  by  the  appeal. 

As  a  general  rule,  one  should  never  sign  an  instrument 
without  reading  it,  and,  if  he  cannot  read,  he  should  have 
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it  read  to  him,  and  in  the  absence  of  fraud  or  misrepresenta- 
„    e  tion,  if  he  does  not  read  or  have  it  read,  the 

2 .    Same  :    execu-  '  ' 

ments'  *neS?-  ^^^  ^^^^  presume  that  he  did  his  duty,  or,  in 
i^ence:  fraud,  other  words,  will  not  permit  him  to  say  that 
he  did  not  read,  and  that  it  contains  something  different  from 
what  he  supposed  it  did.  But  if  the  instrument  is  fraud- 
ulently read  to  him  in  terms  different  from  the  real  ones,  or 
if  by  trick  or  fraud  another  is  substituted  in  its  place,  or,  if 
not  being  read,  its  terms  are  fraudulently  misrepresented,  and 
he  cannot  read  himself,  or  is  otherwise  without  laches  on  his 
part,  he  is  not  bound,  although  he  signs.  These  propositions 
are  well  sustained  by  authority.  See  Smyth  v.  Munroe,  84 
N.  Y.  354 ;  Foye  v.  Patch,  132  Mass.  105 ;  McCormack  v.  MoU 
burg,  43  Iowa,  561 ;  Trambly  v,  Bicard,  130  Mass.  259 ;  Sims  v. 
Bice,  67  JU.  88;  Oreen  v.  Wilkie,  98  Iowa,  74;  Dashiel  v. 
Harshman,  113  Iowa,  283. 

As  a  rule,  if  a  party  is  able  to  read  and  has  a  chance  to 
do  so,  but  omits  this  precaution  because  of  his  adversaries' 
statements,  aj9  to  the  contents  of  the  instrument,  his  negligence 
will  estop  him  from  claiming  that  the  instrument  is  not  bind- 
ing. Bannister  v.  Mclntire,  112  Iowa,  600 ;  Beid  Co.  v.  Brad- 
ley, 105  Iowa,  220;  WaUace  v.  Bailroad  Co.  67  Iowa,  547; 
OulUher  v.  Bailway  Co.  59  Iowa,  416.  We  do  not  overlook 
the  fact  that  many  cases  hold  a  contrary  rule  upon  the  theory 
that  it  is  no  defense  for  one  guilty  of  a  fraud  to  say  that  the 
other  party  was  negligent  in  believing  him,  as  appears  in 
Freedley  v.  French,  154  Mass.  339,  (28  N.  B.  272) ;  First 
Bank  v.  Deal,  55  Mich.  592,  (22  N.  W.  53),  and  other  like 
cases.  But  wetiave  so  long  adhered  to  the  doctrine  just  stated 
that  we  are  not  justified  in  departing  from  it  now. 

Even,  where  the  party  cannot  read,  it  becomes  a  ques- 
tion for  the  jury  to  determine  whether  or  not  he  was  negligent 
in  signing  without  asking  to  have  it  read  or  taking  some  other 

precaution  to  ascertain  its  contents.    Being  a 
3.  same:  evidence.  ^^^  question,  that  body  hsB  the  right  to  con- 

Bider  all  the  attendant    circumstances,  and  to  say  finally 
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whether  or  not  the  defendants  exercised  that  degree  of  pru- 
dence which  the  law  requires  of  them,  to  wit,  ordinary  care 
and  prudence  under  all  the  circumstances.  Wickham  v.  Evans, 
133  Iowa,  552;  Palo  Alto  Stock  Farm  v.  Brooker,  131  Iowa, 
229 ;  Creamery  8v)p.  Co.  v.  Hill,  135  Iowa,  604 ;  Chicago  Co.  v. 
Caldwelly  94  Iowa,  584;  Sawin  v.  Association,  95  Iowa,  477. 
The  court  so  instructed  the  jury  in  the  paragraphs  of  the 
charge  quoted,  and  there  was  sufficient  testimony  to  justify 
the  instructions  and  to  take  the  case  to  the  jury. 

The  jury  was  justified  in  finding  that  neither  of  defend- 
ants could  read  or  write  the  English  language;  that  it  was 
represented  to  them  that  the  paper  they  were  asked  to  sign 
was  simply  as  to  the  reputation  or  character  of  Lonning ;  that 
one  expressly  said  that,  if  it  was  a  security,  he  would  not 
sign ;  that  no  one  was  present  who  could  read,  save  plaintiffs* 
agent  and  Lonning ;  and  that  each  stated,  or  one  in  the  pres- 
ence of  the  other,  that  it  was  simply  to  certify  as  to  the 
character  or  reputation  of  Lonning,  and  there  was  further 
testimony  as  to  a  direct  misrepresentation  as  to  a  third  party's 
promise  to  sign  the  agreement,  which  was  made  a  condition  to 
one  of  defendant's  signing  the  same.  Upon  such  testimony, 
the  question  of  defendant's  negligence  was  properly  submitted 
to  the  jury,  and  the  verdict  on  such  issue  has  such  support 
that  we  should  not  interfere  with  it. 

No  prejudicial  error  appears,  and  the  judgment  must  be, 
and  it  is  Affirmed. 


George  E.  May,  Appellant,  v.  A.  H.  Brackbtt,  Appellee. 

Real  inroperty:  contra  or  op  sale:  option.  A  contract  between  the 
1  owner  and  an  alleged  purchaser  of  land  that  a  survey,  plat  and  sale 
of  the  land  as  lots  should  be  made  at  the  expense  of  the  purchaser, 
the  contracts  of  sale  and  payments  to  be  made  to  the  owner  until  he 
had  received  a  certain  price  per  acre  for  his  land,  when  the  unsold 
portion  was  to  be  conveyed  to  the  purchaser,  and  also  exempting  the 
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purchaser  from  liability  in  case  of  his  failuria  to  perform  and  pro- 
viding a  forfeiture  for  sueh  failure,  was  not  a  contract  of  purchase 
and  sale  but  a  mere  option. 

Same:     instruction:     prejudice.    An  instruction  permitting  the  jury 

2  to  consider  certain  oral  evidence  tending  to  show  a  consumma^d  sale 
by  defendant,  thus  authorising  it  to  construe  the  contract  not- 
withstanding its  written  provisions  creating  a  mere  option,  whether 
right  or  wrong,  was  favorable  to  plaintiff  and  therefore  he  will  not 
be  heard  to  complain  of  the  same. 

Same:    BscoviatY  of  commissions:     evidence.     The  evidence  in  this 

3  action  is  held  to  support  a  finding  that  the  alleged  contract  with 
plaintiff  for  conmiissions  did  not  contemplate  such  an  agreement 
as  was  afterwards  made  by  the  owner  with  another  person  for  the 
survey  and  sale  of  the  property  in  lots. 

Appeal  from  Floyd  District  Court. — Hon.  C.  H.  Kelley, 

Judge. 

Wednesday,  March  12,  1913. 

This  is  an  action  for  commission  on  sale  of  real  estate. 
Upon  trial  to  a  jury,  there  was  a  verdict  and  judgment  for 
the  defendant.    The  plaintiff  has  appealed. — Affirmed, 

Blythe,  Markley,  Rule  &  Smith,  and  J.  C.  Camphell,  for 
appellant. 

EUis  &  Ellis,  for  appellee. 

Evans,  J. — Plaintiff  sued  upon  express  contract.  His 
testimony  in  support  thereof  is  as  follows: 

I  called  on  Mr.  Brackett  at  his  house  and  asked  him  if  he 
wanted  to  sell  what  we  call  his  twenty  up  north  of  the  tracks, 
and  he  said  he  did.  I  asked  him  what  he  would  take  for  it, 
and  he  said  $5,000.  I  told  him  a  man  had  been  in  the  bank 
inquiring  for  such  property,  and  I  thought  I  could  get  $6,000 
for  it,  and,  if  the  gentleman  came  up  there,  he  was  to  ask 
him  $6,000,  and  that  would  give  him  $5,000  and  I  would  get 
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the  $1,000  for  selling  the  property  or  for  bringing  the  pur- 
chaser. Mr.  Brackett  said,  *Very  well,  I  will  do  that,'  or 
words  similar  to  that.  ...  I  asked  Mr.  Brackett  if  he 
wanted  to  sell  that  twenty  of  his  across  the  tracks,  and  he  said 
that  he  did;  that  he  wanted  $5,000  net.  I  told  him  that  I 
could  sell  it  for  $6,000,  and  that  he  was  to  ask  the  gentle- 
man that  I  would  send  up  $6,000,  so  that  Mr.  Brackett  would 
get  his  $5,000  net  and  I  would  get  my  profit  over  and  above 
that,  and  he  said  he  would  do  it  and  would  ask  that  when 
the  man  came  up. 

The  plaintiff  also  pleaded  that  he  procured  one  Reynolds  as 
a  ''purchaser,  to  whom  the  defendant  made  sale  of  said  prop- 
erty for  the  sum  of  more  than  $6,000. '  * 

The  defendant  denied  that  he  had  ever  entered  into  the 
alleged  contract  with  the  plaintiff,  and  denied  that  he  ever 
sold  the  property  in  question  to  Reynolds. 

The  case  is  presented  here  upon  four  exceptions.  Three 
of  these  are  based  upon  the  refusal  of  the  trial  court  to  give 
three  certain  instructions  requested  by  plaintiff,  and  the 
fourth  is  based  upon  the  fifth  instruction  given  by  the  trial 
court.  A  consideration  of  these  exceptions  requires  a  prelim- 
inary statement  of  the  salient  evidence.  It  was  undisputed 
that  the  plaintiff  sent  Reynolds  to  the  defendant.  But  whether 
the  defendant  knew  that  the  plaintiff  had  sent  him  was  in 
dispute. 

The  plaintiff  was  president  of  one  of  the  banks  at  Charles 
City,  and  was  a  near  neighbor  of  the  defendant ;  their  resi- 
dences being  upon  adjoining  lots.  It  is  the  contention  of  the 
defendant  that  he  never  entered  into  any  agreement  with  the 
plaintiff.  He  testified  that  he  had  a  conversation  with  the 
plaintiff  concerning  the  sale  of  his  property  wherein  he  men- 
tioned a  price  of  $5,000,  and  that  the  plaintiff  advised  him 
to  ask  $6,000.  Shortly  afterwards  Reynolds  called  upon  him 
and  asked  his  price.  The  price  was  stated  as  $6,000.  Such 
price  was  assented  to  by  Reynolds,  but  he  disclosed  to  the  de- 
fendant that  he  did  not  propose  to  become  a  buyer  himself. 
He  wanted  only  to  become  an  agent  for  the  sale  of  the  prop- 
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erty.  This  was  not  satisfactory  to  the  defendant,  and  he  re- 
duced his  offered  price  to  $5,000,  but  the  oifer  was  not  ac- 
cepted. The  property  in  question  consisted  of  about  twenty- 
four  acres  adjoining  the  city  of  Charles  City.  Reynolds'  plan 
was  that  he  be  permitted  to  survey  and  plat  this  tract  into 
town  lots,  and  that  he  should  offer  the  same  for  sale  upon 
long-time  and  small  payments,  viz.,  $1  down  and  50c  per 
week,  with  no  interest  on  deferred  payments.  In  pursuance 
of  this  plan,  a  written  contract  was  finally  entered  into.  It 
is  the  contention  of  the  plaintiff  (appellant)  that  this  written 
contract  was  in  legal  effect  a  contract  of  sale,  and  all  his  ex- 
ceptions rest  upon  that  proposition.  We  direct  our  attention, 
therefore,  to  that  question. 

The  contract  is  lengthy,  and  we  shall  have  no  need  to 
set  it  out  literally.    The  substance  was  that  Reynolds  under- 
took to  survey  and  plat  the  tract  at  his  own  ex- 
EBTY :  contract   pense,  and  to  offer  the  lots  for  sale,  as  before 

of  sale :  option.    .,.,_,  i»      i      .i. 

indicated.  The  contracts  of  sale,  if  any,  were 
to  be  performed  by  the  defendant,  and  the  proceeds  were  to 
be  paid  to  him.  It  was  provided,  however,  that,  after  he  had 
received  a  total  sum  amounting  to  $335  per  acre,  he  should 
then  convey  all  the  unsold  remainder  to  Reynolds.  It  con- 
tained provisions  of  forfeiture  as  against  Reynolds  if  he  failed 
to  meet  certain  conditions.  It  did  not,  however,  bind  Reyn- 
olds to  any  performance.  On  the  contrary,  it  exempted 
him  from  all  liability  for  any  failure  of  performance;  the 
right  of  forfeiture  being  the  defendant's  sole  remedy  as 
against  him.  Looking  at  this  contract  alone,  and  without 
any  reference  to  the  acts  of  the  parties  thereafter  in  pursuance 
thereof,  it  was  clearly  not  a  contract  of  purchase  and  sale.  It 
was  not  only  wholly  executory,  but  it  bound  Reynolds  to 
no  performance.  It  was  purely  optional  as  to  him.  Whether 
a  sale  could  be  found  from  the  later  actions  of  the  parties  in 
pursuance  of  the  contract  is  a  somewhat  different  question.' 
But  we  see  no  relief  for  plaintiff  even  along  that  line. 
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II.    The  trial  court  instructed  the  jury  as  follows: 

(3)  In  order  for  plaintiff  to  recover  in  this  action,  it 
must  be  proved,  by  the  weight  or  preponderance  of  the  evi- 
dence introduced  upon  the  trial,  the  plaintiff  and  defendant 
did  in  fact  enter  into  an  oral  contract  in  reference  to  def end- 
ant 's  property;  that  plaintiff  procured  a  purchaser,  one  Mr. 
Reynolds,  for  said  land;  and  that  the  defendant  sold  said 
property  to  said  Reynolds  for  $6,000  or  more,  substantially 
as  claimed  by  the  i)laintiff  as  set  out  in  paragraph  1  hereof. 
.  .  .  (5)  If  you  find,  from  weight  or  preponderance  of 
the  evidence  introduced  upon  the  trial,  that  defendant  did 
in  fact  enter  into  a  contract  with  said  Reynolds,  whereby 
the  defendant  agreed  to  sell  to  said  Reynolds,  and  said  Reyn- 
olds agreed  to  purchase  from  defendant,  said  land,  and  that 
such  agreement  was  afterwards  consummated,  then  it  is  wholly 
immaterial  whether  or  not  said  land  was  in  fact  in  whole  or 
in  part  deeded  or  contracted  by  defendant  to  be  deeded  to 
said  Reynolds  or  any  other  person  or  persons.  The  form  of 
the  transaction  is  of  no  special  importance.  The  questions 
to  be  determined  by  you  are  as  stated  in  paragraph  3  hereof. 

Appellant  complains  of  instruction  No.  5  here  quoted 
on  the  ground  that  its  effect  was  to  permit  the  jury  to  con- 
strue the  written  contract,  whereas  the  court  itself  ought 
to  have  construed  the  same.  Some  oral  evidence  crept  into 
the  case,  without  objection,  tending  to  show  a  sale  by  the  de- 
fendant  to  Reynolds,  notwithstanding  the  provision  of  the" 
written  contract.  There  was  also  evidence  of  performance 
to  some  extent  on  the  part  of  Reynolds.  The  land  was  sur- 
veyed and  platted,  and  from  seventy-five  to  one  Hundred 
contracts  were  entered  into  with  purchasers,  and  these  were 
signed  by  the  defendant.  Up  to  the  time  of  the  trial,  $6,000 
had  been  received  by  the  defendant  in  payments  upon  such 
lots.  This,  however,  was  five  years  subsequent  to  the  date 
of  the  contract  with  Reynolds. 

The  effect  of  instruction  five  was  to  give  the  plaintiff  the 
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benefit  of  the  consideration  of  this  evidence  as  tending  to 

show  an  accomplished  salc^  notwithstanding 
^'  tion?'prcJ™^   the    provisions    of    the     written     contract. 

Whether  right  or  wrong,  it  was  advant&geous 
to  the  plaintiff,  and  not  to  the  defendant. 

A  peremptory  instruction,  construing  the  contract  alone, 
would  have  been  necessarily  fatal  to  the  plaintiff,  because 
such  contract  could  not  be  held  on  its  face  and  prior  to  per- 
formance  as  a  contract  of  sale,  as  we  have  already  indicated 
above.  Appellant  therefore  has  no  ground  of  complaint  in 
this  instruction.  The  other  exceptions  are  based  upon  the 
refusal  of  the  court  to  give  certain  instructions  requested 
by  the  plaintiff.  Each  of  these  requested  instructions  as- 
sumes that  the  written  contract  already  referred  to  was  in 
legal  effect  a  contract  of  purchase  and  sale.  For  the  rea- 
son already  indicated,  such  exceptions  must  also  be  overruled. 

III.  Looking  to  the  larger  merits  of  the  case,  and 
assuming  that  the  plaintiff  and  defendant  had  had  the  certain 
3  samb*  recov-  co^^versation  substantially  as  testified  to  by 
sSna '  ^evi™***  plaintiff,  and  that  such  conversation  amounted 
dence.  ^  ^  contract  for  a  contingent  commission  of 

$1,000,  the  jury  was  justified  in  finding  that  such  commis- 
sion contract  did  not  have  within  its  contemplation  such  ar- 
rangement as  was  afterwards  entered  into  by  the  written 
contract  of  the  defendant  and  Reynolds.  Reynolds  never 
did  in  fact  perform  the  contract  so  as  to  become  entitled  to 
a  conveyance  of  any  property.  After  a  partial  performance, 
he  seems  to  have  submitted  to  a  voluntary  forfeiture;  the 
plaintiff  paying  him  and  his  associate  the  sum  of  $500  each. 

The  record  presents  no  proper  ground  of  reversal,  and 
the  judgment  below  is  therefore  Affirmed. 
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In  Re  Estate  M,  Elliott,  Deceased,  F.  M,  Eluott,  Ad- 
ministrator, V.  J.  F.  Eluott,  Appellant. 

Gifts  Inter  ylYOS.    To  constitute  a  gift  inter  vivos  there  must  have 

1  been  an  actual,  constructive  or  sTmbolical  delivery  of  the  property; 
it  is  not  sufficient  that  a  mere  intention  to  give  be  established. 

Same:    gipts  causa  mobtis.     A  gift  causa  mortis  only  occurs  where 

2  the  same  was  made  in  view  of  the  donor 's  impending  death,  to  take 
effect  only  upon  the  donor's  death  from  an  existing  illness,  and 
there  must  have  been  an  actual  delivery  of  the  subject  of  the  dona- 
tion. 

Estates  of  decedents:    wbonoful  possession  or  pbopkbty:    osder  fob 

3  dslivkbt.  The  possession  of  property  belonging  to  an  estate,  after 
refusal  to  comply  with  the  administrator's  demand  to  deliver  the 
same  to  him,  is  wrongful  and  the  court  may  order  the  same  deliv- 
ered, although  such  possession  may  have  been  rightful  in  its  incep- 
tion. 

Appeal  from  Polk  District  Court, — Hon.  James  P.  Hewitt, 

Judge. 

Wednesday,  March  12,  1913. 

J.  F.  Eluott,  upon  examination  before  the  court,  was 
ordered  to  deliver  to  the  administrator  of  the  estate  of  M. 
Elliott,  deceased,  certain  property.  From  this  order  he  ap- 
peals.— Affirmed, 

A.  M.  Miller,  for  appellant. 

Parker  &  Riley,  for  appellee. 

Ladd,  J. — The  administrator  of  the  estate  of  M.  Elliott, 
deceased,  procured  an  order  that  J.  F.  Elliott  appear  before 
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the  district  court,  and  submit  to  examination  under  oath  re- 
specting the  possession  of  one  phaeton,  one  bed  and  bedding, 
and  clothing.  Such  examination  disclosed  that  the  property 
mentioned  had  belonged  to  the  deceased,  who  was  his  mother, 
during  her  lifetime,  that  she  had  lived  at  his  house  nearly 
three  years  prior  to  her  death,  and  that  over  two  years  before 
that  she  had  said  to  him  that  what  she  left  would  be  his  and 
had  stated  to  others  that  he  was  to  have  what  she  left.  While 
the  witness  may  have  said  deceased  gave  him  the  property, 
he  explained  in  response  to  interrogatories  that  she  told  him 
that  all  she  left  there  was  to  be  his,"  that  she  gave  him 
the  property  when  she  had  no  more  use  for  it,  when  she 
could  not  use  it.  She  said,  'You  can  have  certain  articles 
when  I  can't  use  them  any  more.'  She  either  meant  that  she 
was  not  able  to  use  them  or  when  she  was  gone.  I  never 
touched  her  property  or  had  anything  to  do  with  it,  of  course. 
She  treated  it  as  her  property  during  her  lifetime.  I  sup- 
pose she  meant  it  should  be  mine  when  she  had  no  further 
use  for  it.  Just  like  she  would  give  the  rest  of  them.  Sho 
handed  out  this  and  that  to  the  rest  of  them,  and  it  was 
theirs.  She  said  that  this  phaeton  is  yours  when  she  got  it. 
She  said :  *  This  is  yours  when  I  am  done  with  it. '  I  under- 
stood by  that  that  I  would  get  it  when  she  died."  At  the 
conclusion  of  the  examination,  the  court  ordered  the  witness 
to  deliver  the  property  to  the  administrator  within  ten  days. 

It  will  be  observed  that  the  examination  disclosed  that, 
though  the  witness  claimed  the  property  by  gift,  there  had 
1  Gifts  :  Inter  ^^'^  ^^  delivery  during  the  lifetime .  of  de- 
vivos.  ceased.    To  constitute  a  gift  iriter  vivos,  it  is 

not  suflScient  that  an  intention  to  give  be  established.  Such 
intention  must  have  been  executed  by  actual,  constructive,  or 
symbolical  delivery  of  the  property  proposed  to  be  given  with- 
out power  of  revocation.  Tucker  v.  Tucker,  138  Iowa,  344; 
Furenes  v,  Eide,  109  Iowa,  511;  In  re  Brottm's  Estate,  113 
Iowa,  351. 

The  testimony  obviates  the  possibility  of  inferring  a  gift 
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c(m$a  mortis.    What  was  said  appears  to  have  occurred  long 
2.  Same  :  gifts       prior  to  death  and  without  thought  of  impend- 

causa*  mortis,  j^g  dissolution.  According  to  Story  (Vol.  1, 
section  607 A,  Story's  Eq.  Jur.),  the  only  valid  donation  causa 
mortis  occurs  (1)  when  the  gift  is  made  in  view  of  the  donor's 
death;  (2)  when  it  is  conditioned  to  take  effect  only  on  the 
donor's  death  from  existing*  disorder  or  illness;  and  (3) 
when  there  is  an  actual  delivery  of  the  subject  of  the  dona- 
tion. See,  also,  2  Kent's  Commentaries,  445.  And  the  de- 
cisions of  this  court  have  repeatedly  recognized  such  to  be 
the  law.  Stokes  v.  Sprague,  110  Iowa,  89 ;  Hogan  v.  Sullivan, 
114  Iowa,  456 ;  Donover  v.  Argo,  79  Iowa,  574.  The  deceased 
then  never  parted  with  title,  and  the  court  rightly  ordered 
the  witness  to  turn  the  property  over  to  the  administrator 
of  her  estate.    Barto  v.  Harrison,  138  Iowa,  413. 

Appellant  seems  to  think  that  section  3315  of  the  Code 
is  not  applicable  for  that  as  is  contended  his  possession  was 

not  wrongful  in  its  inception.     It  provides 

DECEDENTS f       that:  ''If  on  such  examination  it  appears 

wrongful   pos-     ^,     ^   ,       ,         ^,  _-  ,  .  - 

session  of  that  he  has  the  wrongful  possession  of  any 

property :    or- 
der for  deiiv-     guch  property  the  court  or  judge  may  order 

cry. 

the  delivery  thereof  to  the  executor  or  ad- 
ministrator."  The  testimony  left  no  doubt  as  to  title  having 
passed  to  the  administrator  in  his  representative  capacity, 
and,  as  the  witness  had  refused  to  deliver  the  property  to 
him  on  demand,  his  possession  upon  such  refusal  became 
wrongful,  regardless  of  how  he  acquired  it  and  brought  him 
within  the  letter  of  the  statute.  There  was  no  error  in  re- 
fusing to  relegate  the  issue  to  an  ordinary  action,  nor  in  re- 
fusing to  hear  other  witnesses.  Barto  v.  Harrison,  supra. 
The  order  of  the  district  court  is  Affirmed. 


110  Bank  v.  Forbes  *&  Son.  [159  Iowa 


The  Farmers  Savings  Bank  op  Arispe,  Iowa,  Appellee,  v. 
Burr  Forbes  &  Son  and  others.  Appellants. 

• 

New  trial:     watver  by  motion  for  judgment.     Where  the  general 

1  verdict  ag;aiiist  one  defendant  in  the  action  made  no  reference  to 
the  other  defendants,  plaintiffs  motion  for  a  new  trial  was  not 
waived  by  the  filing  of  a  motion  for  judgment  on  special  findings 
against  another  defendant,  as  alternative  relief. 

Same:    defective  verdict.    Where  a  verdict  was  returned  against  only 

2  one  of  two  defendants,  .with  no  reference  to  the  other,  the  court 
was  not  authorized  to  enter  judgment  against  the  other  defendant, 
but  should  grant  a  new  trial. 

Appeal  from  Union  District  Court. — ^Hon.  H.  K.  Evans, 

Judge. 

Wednesday,  March  12,  1913. 

Appeal  of  defendants  Burr  Forbes  &  Son,  Burr  Forbes, 
and  Frank  Forbes,  from  an  order  granting- a  new  trial. — 
Affirmed. 

StUlivan  &  Lee,  for  appellants. 

R.  Brown,  for  appellee. 

Weaver,  C.  J. — This  case  is  now  before  us  for  the  third 
time,  and  the  rulings  already  made  therein  will  be  seen  by 
reference  to  139  Iowa,  246,  and  151  Iowa,  627.  In  the  opin- 
ions cited  the  facts  are  quite  fully  stated,  and  we  shall  not 
undertake  their  repetition  at  this  time  further  than  to  say  that 
the  action  was  begun  at  law  upon  a  promissory  note  alleged 
to  have  been  executed  by  the  Arispe  Mercantile  Company  to 
Burr  Forbes  &  Son,  and  by  said  firm  indorsed  to  the  plaintiff 
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bank.  Both  the  Mercantile  Company  and  Burr  Forbes  & 
Son  were  made  parties  defendant,  and  specially  pleaded  in 
defense  want  of  consideration  for  the  note  and  denial  of  its 
delivery.  Forbes  &  Son  also  denied  the  genuineness  of  their 
alleged  indorsement  of  the  note.  It  is  api)arent,  therefore, 
that,  so  far  as  the  pleadings  are  concerned,  the  plaintiff  might 
succeed  or  fail  as  to  both  defendants,  or  might  recover  as  to 
one,  and  fail  as  to  the  other.  When  the  evidence  was  closed, 
the  court  instructed  the  jury  in  writing,  and  accompanied  its 
charge  with  four  blank  forms  of  verdict,  as  follows:  (1)  For 
plaintiff  against  all  the  defendants.  (2)  For  plaintiff  against 
the  Mercantile  Company.  (3)  For  plaintiff  against  Forbes  & 
Son  and  the  individual  partners  of  that  firm.  (4)  For  the 
defendants  generally.  No  specific  form  was  submitted  for  a 
verdict  in  favor  of  Forbes  &  Son,  but  the  jury  were  so  in- 
structed that  a  finding  of  that  kind  could  properly  have  been 
returned. 

With  the  instructions  the  court  at  plaintiff's  request  sub- 
mitted to  the  jury  two  special  interrogatories  as  follows : 

(1)  State  whether  or  not  $1,000  of  the  $1,250  which  was 
credited  in  the  passbook  of  Burr  Forbes  &  Son  by  the  plaintiff 
bank  was  a  part  of  the  transaction  of  making  the  original  note 
of  the  Arispe  Mercantile  Company  for  the  sum  of  $1,000  on 
May  25,  1904. 

(2)  Do  you  find  that  $1,000  included  in  the  $1,250  placed 
to  the  credit  of  Burr  Forbes  &  Son  in  their  passbook  under 
date  of  about  May  25,  1904,  was  furnished  from  the  funds 
of  plaintiff  t 

The  jury  returned  a  verdict  upon  the  second  form  sub- 
mitted by  the  court  in  favor  of  the  plaintiff  against  the  Mer- 
cantile Company  for  the  amount  claimed,  but  did  not  include 
or  mention  in  said  verdict  the  name  of  any  other  defendant. 
None  of  the  other  forms  were  used,  and  no  other  general  ver- 
dict was  returned.  The  two  special  interrogatories  were  each 
answered  in  the  affirmative.  Thereafter,  and  before  the  entry 
of  any  judgment,  the  plaintiff  moved  notwithstanding  the 
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general  verdict  that  judgment  be  entered  in  its  favor  against 
Forbes  &  Son  because  of  the  answers  returned  to  the  special 
interrogatories.  Plaintiff  further  moved  in  the  event  of  its 
demand  for  judgment  upon  the  special  interrogatories  being 
denied  that  a  new  trial  be  granted  because  of  alleged  errors 
appearing  in  the  record,  and  because  no  verdict  whatever  had 
been  returned  upon  the  separate  issues  between  itself  and  the 
said  Forbes  &  Son.  The  defendants  also  moved  for  judgment 
in  their  favor  for  costs.  The  court  sustained  the  plaintiff's 
motion  for  judgment  on  the  special  findings,  but  did  not  rule 
on  the  application  for  new  trial.  The  defendant's  motion  for 
judgment  was  denied.  Said  judgment  was  reversed  by  this 
court  upon  the  second  appeal  above  mentioned  because  in  our 
opinion  the  special  findings  were  insufficient  to  sustain  the 
ruling  of  the  trial  court,  and  the  cause  was  remanded  for  a 
ruling  on  the  motion  for  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  said  decision.  Remand  being  made, 
the  trial  court  sustained  the  motion  for  a  new  trial,  and  it  is 
from  this  ruling  the  present  appeal  has  been  taken. 

Appellant  seems  to  claim  that  by  filing  the  motion  for 
judgment  on  the  special  findings  the  appellee  waived  its 
motion  for  a  new  trial.     Our  statute  (Code,  section  3759) 
1.  Nbw  tbial-       expressly  provides  that  such  motion  may  be 
tion^%r*^udg^    ^®^  ^^^  insisted  upon  without  waiving  the 
«nent  right*  to  a  new  trial  upon  motion  filed  in  the 

statutory  time  therefor.  Counsel  cite  us,  however,  to  Schulte 
v.  Railroad  Co.,  114  Iowa,  89,  as  holding  to  the  contrary  rule. 
But  that  precedent  is  not  in  point  either  upon  the  facts  in- 
volved or  the  principle  applied.  In  the  Schulte  case  there 
was  a  general  verdict  upon  which  the  trial  court  could  have 
rendered  judgment  in  defendant's  favor,  but  here  there  is 
no  verdict  in  form  or  substance  as  between  plaintiff  and  Forbes 
&  Son.  Had  there  been  such  a  verdict,  even  if  irregular  or  de- 
fective in  form,  the  contention  for  an  application  of  the  rule 
in  the  Schulte  case  would  be  much  more  plausible,  and  it  may 
be  that  the  cause  upon  remand  from  this  court  would  have 
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stood  for  judgment  upon  that  verdict.  As  it  was,  when  the 
case  went  back,  the  record  showed  simply  a  finding  in  favor 
of  plaintiflP  against  the  Mercantile  Company,  and  there  was 
an  undoubted  right  to  judgment  thereon  against  the  company, 
if,  indeed,  one  had  not  already  been  entered.  As  between 
plaintiff  and  Forbes  &  Son,  as  we  have  already  remarked,  it 
showed  no  finding  of  any  kind.  The  record  did  show  a  motion 
for  a  new  trial  which  had  never  been  ruled  upon,  and  by  the 
express  order  of  this  court  in  directing  the  remand  plaintiff 
stood  in  that  court  with  the  right  to  demand  the  entry  of  a 
ruling  sustaining  or  denying  the  motion.  Had  we  been  dis- 
posed to  consider  the  motion  waived,  we  should  not  have  gone 
through  the  form  of  sending  it  back  for  a  ruling  by  the  court 
below. 

It  is  contended  that  the  return  of  a  verdict  against  the 
Mercantile  Company  is  by  inference  a  finding  sustaining  the 
defense  offered  by  Forbes  &  Son,  but  we  are  not  willing  to 

2  Same  •  defect-  ^®  *^  *^*^*  extent.  If  there  had  been  a  verdict 
ive  verdict.  defective  in  form  or  expression,  but  contain- 
ing sufficient  in  itself  or  in  connection  with  the  record  gen- 
erally to  enable  the  court  to  fairly  read  a  finding  in  favor  of 
the  api)ellants,  it  would  be  the  duty  of  the  court  to  give  it 
effect  accordingly.  We  may  also  add  that  where,  as  in  this 
case,  there  is  an  entire  absence  of  any  finding  on  a  distinct 
issue  between  the  plaintiff  and  one  of  the  defendants,  it  is  not 
in  our  judgment  within  the  province  of  the  court  to  supply 
such  finding  by  inference.  Had  the  omission  been  noticed  in 
time,  it  would,  of  course,  have  been  competent  for  the  court 
to  call  it  to  the  jury's  attention  and  send  them  back  to  their 
room  to  formulate  and  return  their  finding.  It  is  quite  pos- 
sible, of  course,  that  the  jury  intended  to  find  a  verdict  against 
the  Mercantile  Company  only,  and  to  relieve  Forbes  &  Son 
from  liability,  and  that  they  were  misled  in  making  up 
their  verdict  by  the  omission  of  the  trial  court  to  include 
an  appropriate  form  of  verdict  among  those  attached  to  the 
written  instructions,  but  the  courf  cannot  be  permitted  to 
Vol.  159  Ia.— 8 
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substitute  these  inferences  or  argumentative  conclusions  to 
supply  the  want  of  a  verdict  in  some  form.  To  do  so  would 
open  the  door  to  easy  abuse.  It  is  better  to  consider  the  record 
as  disclosing  a  mistrial  and  direct  the  impaneling  of  another 
jury. 

In  adopting  this  course  the  trial  court  committed  no 
error.  The  appeal  cannot  be  sustained,  and  the  order  appealed 
from  is  Affirmed. 


Mrs.  L.  M.  Hunter,  Appellee,  v.  EMPmE  State  Surety  Com- 
pany, Appellant. 

Damages:  vebdict:  interest.  .  To  justify  the  court  in  refonning  a 
verdict  by  the  addition  of  interest  there  must  be  certain  and  defi- 
nite data  on  which  to  base  its  action;  and  where  the  jury  was 
instructed  to  allow  interest,  and  the  evidence  was  such  that  they 
may  have  included  it  in  their  verdict,  the  presumption  is  that  they 
did  so  and  the  court  was  ifot  authorized  to  add  it  again. 

Appeal  from  Polk  District  Court.-rSoN.  Hugh  Brennan, 

Judge. 

Thursday,  March  13,  1913. 

Appellee  brought  this  action  to  recover  for  loss  aUeged 
to  have  been  suffered  by  her  on  account  of  the  alleged  theft 
of  property  covered  by  a  policy  of  burglary  insurance.  There 
was  a  judgment  for  plaintiff.  Defendant  appeals. — Modified 
and  Affirmed. 

Miller  &  Wallingford  and  Oliver  H.  Miller,  for  appellant 

Clinton  L,  Nourse,  for  appellee. 

Preston,  J. — The  only  matter  complained  of  by  appel- 
lant is  that  the  trial  court  allowed  interest  on  the  verdict. 
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The  material  facts  bearing  on  this  question  are  that  plaintiff 
in  her  petition  asked  judgment  for  $2,772,  with  interest 
thereon  at  6  per  cent,  per  annum  from  September  25,  1909. 
The  evidence  was  to  the  effect  that  the  property  was 
stolen  on  September  25,  1909.  The  policy  provided  that  any 
loss  should  be  payable  immediately  upon  the  submission 
of  proofs  of  loss.  The  proofs  of  loss  were  received  by 
defendant  November  20,  1909.  The  court  instructed  the 
jury:  "If  you  find  by  a  preponderance  of  the  evi- 
dence that  on  or  about  the  25th  day  of  November,  1909,  some 
one  entered  the  premises  of  the  plaintiff  and  stole  prop- 
erty therefrom  which  belonged  to  the  plaintiff,  and  which 
was  covered  by  this  policy,  then  your  verdict  will  be  for  the 
plaintiff.'*  And  further:  *'.  .  .  To  the  amount  you  so 
find  you  will  add  interest  at  6%  from  November  20,  1909,  to 
this  date,  and  this  sum  shall  be  the  amount  of  your  verdict." 
Some  of  the  above  dates  are  not  correctly  stated.  June  6, 
1911,  a  sealed  verdict  was  returned,  which  upon  being  opened 
the  next  morning  was  found  to  read  as  follows:  '*We,  the 
jury,  find  for  the  plaintiff  and  fix  the  amount  of  her  recovery 
at  $1,850  at  6%  interest."  The  italicized  part  was  written 
in  by  the  jury ;  the  balance  being  on  a  typewritten  form  sub- 
mitted by  the  court.  In  its  motion  for  a  new  trial  defendant 
objected  to  interest  being  allowed  on  the  verdict  in  this  way : 
'*If  for  any  reason  this  motion  should  be  overruled,  the  de- 
fendant shows  to  the  court  that  judgment  should  not  be 
entered  in  this  case  on  the  verdict  returned  for  more  than 
$1,850,  for  the  reason  that,  if  the  verdict  in  this  case  was  or 
is  irregular  or  improper  in  form,  the  court  could  require  the 
jury  to  reform  it  or  place  it  in  proper  form,  but  the  court 
cannot  change  or  vary  the  verdict,  and,  if  judgment  be  ren- 
dered against  the  defendant,  it  should  be  rendered  for  but  the 
sum  of  $1,850."  The  motion  for  a  new  trial  was  overruled, 
and  on  July  13,  1911,  judgment  was  rendered  against  the  de- 
fendant for  the  sum  of  $1,850,  with  interest  at  6  per  cent. 
per  annum  from  the  20th  day  of  November,  1909.  and  for 
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costs,  and  the  defendant  excepted.  The  interest  so  added 
amounted  to  about  $175.  The  evidence  is  before  us,  and  is 
such  that  a  verdict  for  any  amount  between  $1,600  and  $2,050 
would  have  support. 

I.  The  statute  provides  the  verdict  of  the  jury  shall  be 
sufficient  in  form  if  it  expresses  the  intention  of  the  jury 
Code,  section  3731.  And  it  is  the  duty  of  the  court  to  put 
the  verdict  of  the  jury  in  form  if  necessary.  Code,  section 
3732.  Appellee  contends  that  a  court  is  justified  in  modify- 
ing or  reforming  a  verdict,  or  putting  it  into  form  so  as  to 
effectuate  the  intention  of  the  jury  wherever  there  is  certain 
and  unmistablable  data  in  the  case  upon  which  to  base  such 
action  (and  cites  Edwards  v.  McC addon,  20  Iowa,  520;  Ste- 
vens V.  Campbell,  6  Iowa,  544 ;  McGregor  v.  Armill,  2  Iowa, 
30) ;  that  in  arriving  at  the  intention  of  the  jury  it  is  proper 
to  look  at  the  nature  of  the  case,  the  issues  made,  and  the 
language  used  by  the  jury.  Cassel  v.  Western  Stage  Co.,  12 
Iowa,  49;  Armstrong  v.  Pierson,  15  Iowa,  477;  Fromme  v. 
Jones,  13  Iowa,  483.  The  correctness  of  these  rules  is  not  dis- 
puted. Counsel  for  plaintiff  also  insists  that  as  the  court  re- 
quired the  jury  to  find  the  market  value  of  the  property  the 
evidence  was  such  that  the  jury  could  not  have  found  the 
value  to  be  less  that  $1,850,  and  that,  therefore,  it  is  certain 
that  the  jury  could  not  have  allowed  less  than  that  amount, 
and  that  they  intended  to  add  interest  thereto.  We  do  not 
so  understand  the  record.  The  property  taken  consisted  of 
clothing,  teaspoons,  and  diamonds.  There  was  a  difference 
of  opinion  of  the  witnesses  as  to  the  values.  Counsel  say  that 
the  lowest  valuation  put  upon  all  the  property  was  $2,063. 
The  quantity  of  diamonds  was  8^4  carats.  Some  of  the  wit- 
nesses placed  the  value  as  low  as  $135  per  carat,  or  a  total 
for  the  diamonds  of  $1,113.75.  Add  to  this  the  valuation  put 
upon  the  clothing  and  spoons  by  plaintiff  $475,  and  we  have 
$1,588.75.  Some  of  the  clothing  had  been  worn  from  five  to 
seven  years.  The  opinions  of  the  witnesses  on  the  question  of 
values  are  not  binding  on  the  jury.    They  may  use  their  own 
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judgment  in  such  matters  in  connection  with  the  evidence  of 
the  witnesses.  Hoyt  v.  Railway,  117  Iowa,  296 ;  Converse  v. 
Morse,  149  Iowa,  454.  It  appears,  then,  that  the  jury  could 
have  found  the  value  in  such  amount  that  if  interest  was 
computed-  by  them  and  included  in  the  verdict  it  would  not 
exceed  $1,850.  The  jury  was  instructed  to  include  interest 
in  the  verdict,  and  the  presumption  is  that  the  jury  followed 
the  instructions  of  the  court.  It  appears  to  us  it  cannot  be 
said  they  did  not  do  so.  If  they  did  include  interest,  it  should 
not  be  added  again.  If  the  suit  had  been  on  a  note  providing 
for  the  payment  of  a  fixed  and  certain  sum,  or  if  there  had 
been  a  special  verdict  fixing  the  value  of  the  property  taken 
at  a  certain  amount,  or  if  the  jury  had  said  by  their  verdict 
*' $1,850  with  interest  at  6  per  cent,  from  November  20, 1909," 
then  there  would  have  been  certain  and  unmistakable  data 
upon  which  to  base  the  action  of  the  court  in  putting  the 
verdict  in  form  or  reforming  it.  In  this  case  the  court 
did  not  require  the  jury  to  put  their  verdict  in  form,  nor 
did  the  court  itself  do  so,  and  compute  the  interest,  but 
simply  added  to  the  verdict  the  date  from  which  the  in- 
terest should  be  computed.  The  case  of  Edwards  v.  McCad- 
don,  20  Iowa,  520,  seems  to  be' directly  in  point.  In  that  case 
it  was  said  that :  **In  order  to  justify  a  court  in  modifying  or 
reforming  a  verdict,  or  putting  it  in  form  so  as  to  effectuate 
the  intention  of  the  jury,  it  must  have  certain  and  unmistak- 
able data  in  the  case  upon  which  to  base  its  action.  In  this  case 
the  plaintiff  claimed  in  his  petition  a  much  larger  sum  than  the 
verdict  of  the  jury,  and  the  defendant  McCaddon  by  his  answer 
claimed  a  set-off  equal  to  the  plaintiff's  demand.  There  was 
evidence  tending  to  sustain  these  conflicting  claims,  and  the 
jury  found  for  the  plaintiff,  *two  hundred  and  thirty  dollars, 
with  six  per  cent,  interest.'  Whether  the  jury  intended  to 
find  interest  from  the  completion  of  the  work,  or  only  from 
the  date  of  rendering  their  judgment,  there  is  no  certain  data 
in  the  case  from  which  to  determine.  It  was  error,  therefore, 
for  the  court  to  reform  or  change  the  verdict  so  as  to  give 
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the  plaintifE  interest  on  the  amount  returned  by  the  jury.'' 
In  McGregor  v,  ArmiU,  2  Iowa,  30,  and  Stevens  v.  Campbell 
6  Iowa,  544,  the  actions  were  based  upon  promissory  notes, 
so  that  the  amount  could  be  definitely  determined.  Withoui. 
attempting  to  review  the  authorities  the  following*  may  be 
cited  as  sustaining  the  proposition  decided  in  the  Edwards 
case:  Fromme  v.  Jones,  13  Iowa,  474;  Meeker  v.  Gardella, 
1  Wash.  139,  (23  Pac.  837) ;  Buice  v.  McCrary,  94  Ga.  418,  (20 
S.  B.  632) ;  Fryberger  v.  Carney,  26  Minn.  84,  (1  N.  W.  807) ; 
Lashua  v.  Markham,  21  R.  I.  492,  (44  Atl.  804) ;  Wiruth  v. 
Lashmett,  85  Neb.  286,  (123  N.  W.  427) ;  22  Am.  &  Bug. 
Encyclopedia  Pleading  &  Practice,  920. 

Our  conclusion  is  that  the  verdict  is  too  indefinite  to 
justify  the  addition  of  interest,  and  that  it  cannot  be  de* 
termined  that  interest  was  not,  in  fact,  included  in  the  verdict. 
That  the  words  **at  6%  interest"  in  the  verdict  should  be 
treated  as  surplusage.  The  judgment  of  the  district  court  will 
be  so  modified  as  to  make  it  for  the  sum  returned  by  the  jury 
— $1,850— with  6  per  cent,  interest  from  the  date  of  the 

« 

verdict,  and  the  judgment  so  modified  will  be  affirmed,  at 
the  cost  of  the  appellee. 
Modified  and  Affirmed. 


Lewis  Elmer  Dawson,  Appellee,  v.  Gertie  T.  Dawson, 

Appellant. 

Divorce:  inhuman  treatment:  evidence.  In  this  action  hj  the 
husband  for  divorce  on  the  ground  of  desertion,  to  which  the  wife 
filed  a  cross-bill  alleging  that  she  left  him  because  of  his  cruel  and 
inhuman  tretttment,  and  asked  a  divorce  from  him  on  that  ground, 
the  evidence  is  held  insufficient  to  show  cruel  and  inhuman  treat- 
ment. 

Appeal  from  Floyd  District  Court, — ^Hon.  C.  H.  Eelley, 

Judge. 
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Thursday,  Mabch  13,  1913. 

Action  for  divorce.  Decree  for  the  plaintiflE.  Defend- 
ant appeals. — Affirmed. 

J.  C.  CampbeU,  for  appellant. 

C.  8.  Moore,  for  appellee. 

Gaynor,  J. — On  the  21st  day  of  December,  1910,  the 
plaintiff  filed  his  petition  in  the  di&trict  court  of  Floyd  county, 
alleging  among  other  things,  that  he  was  married  to  the  de- 
fendant on  or  about  the  23d  day  of  December,  1906;  that 
defendant  wrongfully,  and  without  fault  on  his  part,  vio- 
lated her  marriage  vows,  and  deserted  the  plaintiff  on  or 
about  the  1st  day  of  October,  1908,  and  has  ever  since  ab- 
sented herself  from  him  without  any  reasonable  or  just  cause 
therefor,  and  he  prays  that  he  be  divorced  from  the  defend- 
ant. The  defendant,  answering  the  petition,  denies  each  and 
every  allegation  thereof,  except  that  they  were  married  as 
stated,  and  lived  together  until  about  the  8th  day  of  Octo- 
ber, 1908,  and  alleges  that  she  left  him  on  account  of  his  cruel 
and  inhuman  treatment  of  her,  and  in  k  cross-petition  asks 
a  divorce  from  the  plaintiff  on  this  ground.  The  court  before 
whom  the  case  was  tried  granted  plaintiff  a  divorce,  finding 
that  the  defendant  on  or  about  the  1st  day  of  October,  1908, 
deserted  plaintiff  without  reasonable  or  just  cause  therefor, 
and  has  ever  since  absented  herself  from  him  as  charged  in 
the  petition,  and  dismissed  defendant's  cross-bill. 

The  first  complaint  made  on  this  appeal  is  in  the  action 
of  the  court  granting  the  plaintiff  a  divorce  from  the  de- 
fendant on  the  ground  of  desertion,  and  the  refusal  of  the 
court  to  grant  the  defendant  a  divorce  from  the  plaintiff  on 
the  grounds  of  cruel  and  inhuman  treatment.  It  appears 
without  dispute  in  the  record  that  the  defendant  deserted 
the  plaintiff  and  remained  continuously  absent  from  him  for 
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two  years  prior  to  the  commencement  of  these  divorce  pro- 
ceedingSy  and  the  only  question  for  the  court  upon  plain- 
tiff's claim  was  whether  or  not  under  the  facts  disclosed  she 
had  reasonable  cause  and  just  grounds  for  so  doing. 

It  appears  that  prior  to  this  last  separation  she  had  left 
the  plaintiff,  and  the  plaintiff  had  commenced  divorce  pro- 
ceedings against  her  on  the  grounds  of  cruel  and  inhuman 
treatment,  alleging  in  his  petition  that  the  defendant  was 
guilty  of  unwifely  conduct,  and  many  times  threatened  his 
life,  refused  to  prepare  and  serve  him  meals,  and  treated  him 
more  like  an  enemy  than  a  friend;  that  she  had  frequently 
visited  dances  and  other  places  of  amusement  with  other  men 
and  against  his  will ;  that  she  frequently  abused  him  in  the 
presence  of  third  persons,  calling  him  vile  and  indecent 
names,  refused  to  bear  him  children,  and  used  improper 
means  to  avoid  doing  so ;  that  said  petition  was  by  the  plain- 
tiff  afterwards  dismissed,  and  upon  the  dismissal  of  the  case 
plaintiff  and  defendant  again  lived  together,  and  ''let  the 
dead  past  bury  its  dead;"  that  in  a  few  weeks  thereafter  a 
report  appeared  in  one  of  the  local  papers  reciting  the  facts 
set  out  in  the  petition.  We  assume  this,  although  the  con- 
tents of  the  publication  is  not  in  the  record.  This  publica- 
tion provoked  the  defendant,  and  she  thereupon  insisted  that 
the  plaintiff  publish  a  statement  withdrawing  the  charges 
made  in  the  petition.  It  does  not  appear  that  the  plaintiff 
was  responsible  for  the  publication,  although  it  does  appear 
that  he  went  to  his  attorney  and  sought  to  have  a  public  with- 
drawal of  the  charges  made,  which  it  appeare  was  never  done, 
and  for  this  reason  the  defendant  says  she  left  him.  There 
is  very  little  evidence  in  the  record  as  to  any  cruel  and  in- 
human treatment  of  the  defendant  by  the  plaintiff.  The 
only  evidence  comes  from  her,  and  she  is  not  corroborated  in 
any  of  her  statements  except  in  one  instance  testified  to  by 
her  son,  and  that  can  hardly  be  considered  a  corroboration 
of  her  testimony,  for  the  reason  that  the  instance  related 
by  him  was  not  referred  to  by  her  in  her  testimony,  and  in 
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his  recitation  of  the  instance  it  appears  that  the  parties  were 
equally  to  blame. 

Complaint  is  also  made  of  the  action  of  the  court  as  un- 
fair in  the  distribution  of  the  property  between  the  parties. 
Careful  examination  of  the  record  satisfied  us  that  this  com- 
plaint is  not  well  founded. 

We  find  no  error  in  the  record,  and  the  cause  is  Affirmed. 


Catherine  Walrod,  v.  The  Des  Moines  Fire  Insitrancb  Com- 
pany, Appellant. 

Insurance:     fraud:     evidence.     In  this  action  upon  a  policy  of  fire 

1  insurance  the  evidence  is  held  to  require  submission  of  the  issue  of 
fraud,  arising  from  alleged  misrepresentation  of  the  character  and 
value  of  the  building. 

Same:    caABAcrsa  and  occupancy  of  building:    false  befeesenta- 

2  TiONs:  FOBFEITUBE.  Where  the  first  floor  of  a  building  had  been 
used  as  a  creamery,  but  such  use  was  terminated  and  the  windows 
boarded  up,  and  the  second  story  was  divided  into  rooms  and  occu- 
pied by  a  single  man  as  his  residence,  and  the  agent  of  the  insur- 
ance company  saw  the  condition  of  the  building  and  knew  the  char- 
acter of  its  occupancy,  the  question  of  its  fraudulent  misrepresenta- 
tion as  a  dwelling  was  for  the  jury;  especially  as  such  description 
in  the  application  was  made  by  the  agent  of  the  company,  and  his 
knowledge  of  the  character  and  occupancy  of  the  building  was 
chargeable  to  the  company.  The  fact  that  the  occupant  of  the 
building  was  temporarily  absent  at  the  time  of  the  fire  did  not  ren- 
der the  building  vacant  within  the  meaning  of  the  policy. 

Same:     amoxtnt  of  loss:     evidence.     In  this  action  for'  damage  by 

3  fire  to  a  brick  building,  in  which  it  appeared  that  the  walls  were 
left  standing,  though  in  a  damaged  condition,  the  evidence  regard- 
ing the  salvage  is  held  sufficient  to  enable  the  jury  to  determine 
the  amount  of  the  loss,  although  there  was  no  evidence  of  the  value 
or  cost  of  taking  the  brick  from  the  walls,  except  as  to  the  value  of 
like  brick  on  the  market. 

Same:    value  of  pbopebty:    presumption:    instruction.     Although 

4  the  court  instructed  that  the  law  presumes  the  value  of  a  building 
to  be  the  sum  for  which  it  was  insured,  instead  of  following  the 
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language  of  the  statute  bj  sajing  that  the  amount  stated  in  the 
policy  should  be  received  as  prima  facie  evidence  of  the  insurable 
value,  was  not  prejudicial,  where  the  value  found  bj  the  jury  was 
much  less  than  the  amount  of  the  indemnity;  especially  where  the 
terms  of  the  statute  were  clearly  stated  in  another  instruction. 

Appeal  from  Webster  District  Court. — Hon.  C.  G.  Lkb^ 

Judge. 


Thursday,  March  13,  1913. 

Action  on  insurance  policy  for  loss  by  fire  resulted  in 
a  judgment  against  defendant,  from  which  it  appeals. — 
Affirmed, 

H,  W.  Bycrs,  and  Kelleher  (&  O'Connor,  for  appellant 

Heaiy,  Bumquist  d:  Thomas,  for  appellee. 

Ladd,  J. — The  building  was  of  hollow  brick,  with  shingle 
roof.  The  main  part  was  about  thirty  feet  wide,  forty  feet 
long,  and  twenty-two  feet  high,  to  which  was  attached  an 
engine  room  twenty  feet  by  twenty-two  feet  and  thirteen 
feet  high.  The  latter,  with  the  first  fioor  of  the  main  build- 
ing, had  been  constructed  for  use  as  a  creamery,  while  the 
second  floor  of  the  main  building  was  finished  for  occupancy 
as  a  dwelling.  Use  as  a  creamery  continued  from  1899,  when 
built,  until  1904,  when  it  ceased,  and  the  machinery  was  re- 
moved. In  1905  the  building,  with  an  acre  of  ground  on 
which  it  stood,  was  sold  by  the  owner  to  the  plaintiff,  who 
had  acquired  the  farm  out  of  which  this  acre  had  been  taken. 
In  December,  1909,  she  procured  a  policy  of  insurance  in 
which  defendant  contracted  to  indemnify  her  in  event  of 
loss  or  damage  to  the  building  by  fire  in  the  sum  of  $2,000. 
It  burned  July  22,  1910,  and  in  this  action  recovery  for  the 
loss  is  sought. 

I.    The  defense  that  the  policy  was  procured  by  fraud 
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in  that  plaintiff  misrepresented  the  character  and  value  of 

the  building  was  fairly  submitted  to  the  juVy, 
fraud:  eyi-        and  the  evidence  was  such  that  the  verdict 

ought  not  to  be  disturbed.  Though  the  orig- 
inal cost  of  the  building  in  1899  was  about  $1,465,  and 
plaintiff  paid  but  $375,  there  was  evidence,  though  contro- 
verted, that  it  was  in  fact  repaired  immediately  prior  to 
the  fire,  and  that,  owing  to  the  increase  in  the  cost  of  labor 
and  material,  it  was  then  worth  $3,000  or  more.  Moreover, 
the  property  might  have  been  regarded  more  valuable  as  a 
part  of  plaintiff's  farm  than  in  connection  with  a  detached 
acre. 

A  family  had  occupied  the  second  story  a  x>ortion  of 
the  time  since  acquired  by  plaintiff,  and  Waters,  who  was 
a  single  man  and  an  employee  of  plaintiff,  was  in  actual 
occupancy  at  the  time  the  policy  was  issued,  as  well  as  when 
the  building  was  destroyed  by  fire,  though  then  temporarily 
absent.  The  defendant's  agent  had  not  been  in  the  build- 
ing, but  had  seen  it  with  windows  and  doors  below  covered 
with  boards  nailed  on  the  outside,  and  the  outside  stairway 
to  the  second  story,  and  was  informed,  at  the  time  the  appli-. 
cation  was  made,  that  the  occupancy  was  by  Waters.  In 
view  of  this  state  of  the  record,  it  is  manifest  that  the  issue 
as  to  whether  the  value  and  character  of  the  building  as  a 
dwelling  had  been  misrepresented  by  plaintiff  in  her  appli- 
cation with  the  design  of  deceiving  the  insurer  was  for  the 
jury  to  determine,  and  there  was  no  error  in  so  ruling. 

II.    The  building  was  represented  as  a  dwelling.    The 
upper  story  had  been  constructed  and  partitioned  into  six 
2.  Sams:  char-     ^ooms  for  that  purpose,  and  had  never  been 
SS^"<X^iSiw-   occupied  otherwise.    The  first  story,  with  the 
&i.SftSnsT   wing,  was  used  several  years  as  a  creamery, 
^  *    '^         but  such  use  Yip,d  been  abandoned  over  four 
years  prior  to  the  issuance  of  the  policy;  and,  though  not 
remodeled,  there  appears  to  have  been  no  intention  to  oc- 
cupy it  again  as  a  creamery.    That  it  was  not  then  occupied 
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was  as  apparent  to  the  agent  as  any  one,  for  the-  doors  and 
windows  had  been  covered  with  boards  nailed  over  them,  and 
he  must  have  understood  that  the  occupancy  of  Waters  was 
of  the  upper  story  and  of  a  character  usual  to  bachelors 
in  his  situation.  The  agents  knowledge  was  imputed  to  the 
company  {Guniett  v.  Insurance  Co.,  124  Iowa,  547) ;  and 
there  was  little  room  for  deception  as  to  the  character  of 
the  building  insured.  Indeed,  the  designation  of  ''dwelling 
house'*  cannot  be  denounced  as  entirely  a  misnomer,  for  the 
building  had  no  other  use;  and,  if  the  description  was  not 
sufficiently  specific,  it  was  as  the  agent,  who  prepared  the 
application,  inserted  it.  The  defendant,  then,  is  not  in  a 
situation  to  complain  of  being  misled  as  to  the  kind  of  build- 
ing insured  or  of  the  nature  of  its  occupancy.  That  Waters 
may  have  been  absent  temporarily  at  the  time  of  the  fire  did 
not  render  the  building  vacant  within  the  meaning  of  the 
policy.    McMurray  v.  Insurance  Co,,  87  Iowa,  453. 

III.    The  building  was  destroyed  by  fire — that  is,  all 
of  the  wooden  portion  thereof,  such  as  window  and  door 

frames,   roof  and  partitions,  but  the  brick 
of  ^088  f™^'"^     walls,  except  over  the  doors  and  windows, 

were  left  standing — ^and  it  is  contended  that 
no  evidence  was  introduced  from  which  the  value,  if  any, 
of  the  brick  or  walls  left  after  the  fire  might  have  been  as- 
certained by  the  jury.  The  court  instructed  the  jury  that: 
**And,  if  it  is  shown  by  a  preponderance  of  the  evidence 
that  the  building  was  totally  destroyed,  the  actual  value, 
not  exceeding  $2,000,  of  the  building  will  represent  the  amount 
of  plaintiff's  loss;  but,  if  it  is  not  so  shown  by  the  evidence, 
the  amount  of  plaintiff's  loss  will  be  represented  by  the 
difference  between  the  actual  value  of  the  building  at  the 
time  of  the  fire  and  the  actual  value  of  the  portions  or  parts 
of  the  building  remaining  after  the  fire.'*  If,  then,  there 
was  some  salvage,  it  was  important  to  ascertain  its  value, 
Plaintiff's  husband  testified  that  there  were  "just  the  brick 
standing  and  some  fell  down.    It  was  burned  down.    Every- 
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thing  had  burned,  except  the  brick."  Sherman,  her  son-in- 
law,  that:  **The  only  thing  there  was  to  burn  was  the  floors 
and  the  partition  and  the  roof  and  the  casing  of  the  door  and 
windows."  Waters  that  the  walls. looked  in  good  shape  and 
were  *  *  just  like  any  building  that  has  been  burned.  The  walls 
are  just  as  good  as  before  the  fire.  The  fire  burned  them  and 
cracked  the  brick  in  some  places,  and  some  places  standing. 
They  were  down  over  the  doors  and  over  the  windows. 
.  .  .  The  place  where  the  walls  are  not  in  good  shape  now 
is  on  the  northeast  comer  of  it.  It  has  come  down,  I  noticed 
the  last  time.  I  do  not  know  how  much  is  fallen  out  there, 
quite  a  hole,  two  feet  square  or  bigger.  I  did  not  measiire  it 
or  waa  not  looking  for  that  particular  thing,  so  as  to  know, 
but  it  has  come  out  there.  I  know  there  is  a  notch  in  the  wall. 
There  is  probably  a  dozen  hollow  blocks  fallen  out  at  that 
place,  and  probably  a  good  many  more,  except  for  that  notch 
and  where  the  walls  are  loosened  around  the  windows  and 
doors.  I  don't  know  whether  every  place  else  the  walls  are 
still  standing.  I  have  not  been  out  there  for  six  months. 
Q.  How  were  they  after  the  fire  ?  A.  They  stood  up  there 
pretty  good  for  several  days.  There  was  quite  a  number  of 
blocks  broken.  I  do  not  know  as  there  were  one  hundred  in 
the  building.  I  did  not  count  them.  Probably  there  were 
as  many  as  a  hundred  in  the  whole  building.  There  might 
be  1,000." 

No  evidence  of  the  cost  of  taking  the  hollow  brick  from 
the  wall  warf  adduced,  nor  was  their  value,  save  as  this  may 
have  appeared  from  the  testimony  of  the  value  of  hollow 
brick  on  the  market.  The  dimensions  of  the  building  were 
shown,  and  also  of  the  brick,  so  that,  as  they  were  laid  in 
the  wall  but  one  thickness,  the  number  of  good  brick  might 
have  been  ascertained  approximately,  and,  from  the  value  of 
new  blocks,  the  value  of  the  salvage  estimated.  That  the 
expense  of  removing  the  brick  from  the  walls  was  not  proven 
can  hardly  be  said  to  have  been  prejudicial  to  defendant ;  and, 
if  it  desired  a  more  accurate  basis  of  computation,  it  had  the 
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opportunity  of  furnishing  data  therefor.  In  the  absence  of 
this,  however,  we  are  inclined  to  hold  that  enough  was  before 
the  jury  to  enable  them,  as  men  of  average  experience  to  as- 
certain the  damages  occasioned  by  the  fire. 

IV.    The  court  told  the  jury  that  the  law  presumes  that 
the  building  was  of  the  value  for  which  insured,  instead  of 
4    Same-  value      foUowing   the   Statute   by   saying   that   the 
preranrntion':     a^aount  Stated  in  the  policy  should  be  received 
tostruction.        ^^  prima  facie  evidence  of  the  insurable  value 
of  the  property.    Conceding  these  expressions  to  be  diflferent. 
the  error,  if  any,  was  without  prejudice,  as  the  jury  concluded 
that  the  property  was  worth  little  more  than  one-half  the 
indemnity  stipulated.     Moreover,  in  the  fourth  instruction, 
the  terms  of  the  statute  were  clearly  stated.    It  is  also  con- 
tended that  the  verdict  is  excessive.    There  was  evidence  to 
support  it,  and,  though  there  is  much  room  for  difference  of 
opinion,  we  are  not  at  liberty  to  interfere. 
The  judgment  is  Affirmed. 


Harriett  H.  Maynard  and  Angie  H.  Hume,  Appellees,  v. 

City  op  Des  Moines,  Ia.,  Appellant. 

K«w  trial:  grounds  :  beyisw.  The  granting  of  a  new  trial  is  largely 
a  matter  of  discretion,  and  when  granted  upon  matters  peculiarly 
within  the  knowledge  of  the  trial  court,  and  of  which  the  appel- 
late court  is  not  in  position  to  judge,  its  ruling  is  presumptively 
correct;  and  where  a  new  trial  is  granted  generally  upon  a  mo- 
tion containing  numerous  grounds,  the  appellant  has  the  burden  of 
showing  that  none  of  the  grounds  were  good. 

Appeal  from  Polk  District  Court, — ^Hon.  W.  H.  MoHenry, 

Judge. 

« 
Thursday,  March  13,  1913. 

Action  at  law  to  recover  damages  from  the  city  due  to 
the  alleged  negligent  filling  of  a  street.    The  case  was  tried 
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to  a  jury  resulting  in  a  verdict  for  defendant.  Plaintiffs 
filed  a  motion  for  a  new  trial  based  upon  thirty  or  more 
grounds.  This  motion  was  sustained,  and  defendant  city 
appeals. — Affirmed. 

R.  0,  Brennan,  H.  W.  Byers  and  EskU  C.  Carlson,  for 
appellant. 

/.  C.  Hume  and  0.  M.  Brockett,  for  appellees. 

Deemer,  J. — ^As  already  indicated,  the  motion  to  set  aside 
the  verdict  for  the  city  and  for  a  new  trial,  was  based  upon 
thirty  grounds,  and  it  was  sustained  generally,  the  trial  court 
giving  no  intimation  as  to  the  specific  grounds  which  it  thought 
were  tenable.  In  such  cases  a  broad  presumption  exists  that 
the  ruling  has  support  for  the  reason  that  many  things  may 
come  to  its  knowledge,  which  cannot  be  made  of  record,  indi- 
cating that  the  verdict  does  an  injustice,  or  in  some  other 
way  is  not  responsive  to  the  issues  tendered  and  the  testimony 
adduced,  and  for  the  further  reason  that  a  new  trial  is 
awarded  and  the  ultimate  rights  of  the  parties  are  in  no 
manner  affected.  Such  being  the  law,  a  rather  heavy  bur- 
den rests  upon  the  appellant  of  showing  that  none  of  the 
grounds  of  the  motion  are  good. 

Looking  to  the  argnunents  filed,  we  find  that  appellant 
has  not  met  this  burden.  Appellant's  counsel  say  that  the 
trial  court  abused  its  discretion  in  setting  aside  the  verdict 
and  awarding  a  new  trial,  and  this  contention  is  supported 
by  an  argument  to  the  effect  that  as  a  verdict  was  once  di- 
rected for  the  city,  which  ruling  was  reversed  by  this  court, 
and,  as  a  jury  found  for  the  defendant  upon  a  second  trial, 
this  should  end  the  matter.  There  is  no  attempt  to  meet  the 
propositions  relied  upon  by  plaintiffs  in  their  motion  for  a 
new  trial,  and  we  shall  not,  in  view  of  this  situation,  go  over 
the  various  grounds  of  the  motion  to  see  if  they  were  each 
and  all  without  merit,  as  appellant's  counsel  broadly  contend 
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The  trial  court  would  have  been  justified,  we  think,  in 
setting  aside  the  verdict,  because  it  did  not  respond  to  the 
issues  presented  and  the  testimony  adduced,  and  was  the  re- 
sult of  passion  or  prejudice.  We  are  not  to  be  understood 
as  announcing  this  as  a  fact  to  be  used  upon  a  subsequent 
trial  of  the  case ;  for  issues  of  fact  are  ordinarily  for  a  jury. 
But  a  trial  judge  has  a  distinct  function  to  perform,  with 
respect  to  such  matters,  which  we  feel  is  not  exercised  as 
freely  and  as  often  as  it  should  be. 

Such  court  is  something  more  than  a  mere  moderator 
presiding  over  a  contest  in  which  it  has  no  concern.  On  the 
contrary,  it  has  a  distinct  function  to  perform,  and,  when- 
ever it  is  convinced  that  justice  has  not  been  done  under  the 
law  and  the  facts,  it  is  its  duty  to  set  aside  the  verdict  and 
grant  a  new  trial.  As  an  appellate  court  we  have  a  some- 
what different  function  to  perform,  for  we  have  not  only  the 
verdict  of  ^  jury,  but  the  deliberate  judgment  of  the  trial 
judge  after  hearing  all  the  testimony  and  we  should  not  in- 
terfere with  the  final  order  of  the  trial  judge,  except  in  cases 
where  it  appears  that  such  judge  has  abused  his  discretion 
and  acted  in  such  an  arbitrary  and  capricious  manner  that, 
instead  of  effectuating  justice,  he  has  in  fact  thwarted  it. 
Nothing  of  the  kind  appears  in  this  record.  The  court  might 
well  have  based. its  ruling  upon  the  incompetency  of  one  of 
the  jurors  in  the  case  or  because  of  failure  to  give  some  of 
the  instructions  asked  by  plaintiff  or  because  of  error  in  one 
of  its  instructions  with  reference  to  the  measure  of  damages. 
But,  as  already  said,  as  the  brief  for  appellant  does  not  under- 
take to  show  that  none  of  the  grounds  for  a  new  trial  were 
good,  we  are  not  bound  to  go  through  the  entire  record  to 
discover  error.  Van  Wagenen  v.  Parsons,  106  Iowa,  263; 
Wightman  v.  Butler  County,  83  Iowa,  691. 

The  order  of  the  trial  court  seems  to  be  correct,  and  it 
is  Affirmed. 
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City  of  New  Yobk  Insubance  Co.,  Appellant,  v.  C.  B.  &  Q. 

Ry.  Co.,  Appellee. 

Insnrance:  upon  leased  pbopertt  :  exemption  of  lessor  from  liabil- 
ity: SUBROGATION.  Where  a  lease  of  railway  property  exempted 
the  company  from  liability  for  fire  originated  by  its  engines, 
whether  caused  by  negligence  or  otherwise,  the  exemption  includ- 
ing property  of  the  lessor  and  any  other  person  while  on  the  leased 
premises,  and  also  included  a  provision  that  the  lessee  should  pro- 
cure insurance  on  the  buildings  to  be  so  written  that  there  should 
be  no  recourse  against  the  railway  company,  the  exemption  from 
liability  applied  to  property  of  the  lessee;  and  upon  payment  of 
the  loss  by  the  insurance  company  it  acquired  no  right  of  subro- 
gation which  it  could  enforce  against  the  railway  company. 

Appeal  from  Polk  District  Court. — ^Hon.  W.  H.  McHenby, 

Judge. 

Saturday,  March  15,  1913. 

The  property  in  question,  having  been  destroyed  by  fire 
set  out  by  defendant  company's  engine,  this  action  is  brought 
to  recover  of  the  defendant  the  amount  of  the  insurance  paid 
by  the  plaintiff  company  on  the  property. — Affirmed, 

Chester  J.  Eller,  for  appellant. 

W.  D.  Eaton  and  Guernsey,  Parker  &  MiUer,  for  appellee. 

Gaynor,  J. — It  appears  that  on  or  about  the  IQth  day  of 

October,  1910,  the  defendant  company,  owning  and  operating 

a  train  through  the  town  of  Truro,  set  fire  to  and  burned  a 

certain  building  situated  on  defendant's  right  of  way,  owned 

by  one  "William  Steer;  that  the  fire  that  consumed  the  building 

was  caused  by  sparks  from  the  smokestack  of  defendant's 
Vol.  159  Ia.— 9 
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engine  while  being  so  operated  by  it.  It  appears  that  prior  to 
said  date  the  plaintiff  herein  entered  into  a  contract  of  insur- 
ance with  the  said  William  Steer  by  which  it  insured  the  said 
building,  to  the  said  Steer,  in  the  sum  of  $400 ;  that,  upon  the 
happening  of  said  loss  by  fire,  the  plaintiff  settled  with  said 
Steer  and  paid  him  on  account  of  said  loss,  under  said  policy, 
the  sum  of  $400,  and  now  the  plaintiff  brings  this  action 
against  the  defendant  company  for  the  amount  so  paid,  on  the 
theory  that  it  was  subrogated  to  the  rights  of  said  Steer  against 
said  company,  on  account  of  said  loss.  The  defendant  Com- 
pany, as  a  complete  defense  to  said  claim,  alleges  that  on  the 
1st  day  of  October,  1907,  defendant  leased  to  the  said  Steer 
that  portion  of  its  right  of  way  on  which  said  building  stood, 
said  lease  providing  that  the  said  Steer  should  have  and  hold 
the  same  under  said  lease  from  the  said  1st  day  of  October, 
1907,  until  such  time  as  the  same  should  be  terminated,  as 
provided  in  the  lease,  the  lessee  to  pay  as  rent  therefor  the 
sum  of  $5  per  annum,  and  give  to  the  lessor,  the  railroad 
company,  preference  on  all  shipments  of  freight  handled  by 
the  lessee  to  or  from  the  town,  above  mentioned,  when  the 
tariff  rates  to  or  from  common  points  are  as  low  as  those  of 
any  other  company.^  It  was  further  stipulated  that  either 
party  might  terminate  the  lease  at  any  time  upon  giving 
thirty  days'  notice. 

It  does  not  appear  that  said  lease  was  ever  terminated 
by  either  party,  and  it  appears  that  at  the  time  of  the  loss, 
herein  sued  for,  the  building  was  standing  upon  the  leased 
premises.  The  said  lease  was  in  writing  and  provided,  among 
other  things,  that  the  lessee,  during  the  continuance  of  the 
lease,  should  cause  policies  of  fire  insurance  to  be  taken  out 
upon  the  buildings  situated  on  said  premises,  and  upon  the 
eontents  thereof;  and  cause  the  same  to  be  so  written  that,  in 
the  event  of  any  destruction  or  damage  by  fire,  no  insurance 
comi>any  should  have  recourse  against  this  defendant,  the 
lessor.  The  lease  further  provides  as  follows:  **The  lessee 
agrees  to  hold  the  Chicago,  Burlington  &  Quincy  Railroad 
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Company  (defendant  herein)  harmless  from  all  claims,  de- 
mands or  suits  for  loss,  injury  or  damage,  including  loss  or 
damage  occasioned  by  fire  set  out  from  the  locomotives  of 
the  railroad  company,  whether  caused  by  the  negligence  of 
the  railroad  company,  or  otherwise,  to  the  person  or  property 
of  the  railroad  company  or  its  employes,  or  any  other  person 
whomsoever,  while  on  or  about  the  demised  premises."  II 
is  on  the  above  clause  in  the  lease  that  the  defendant  bottoms 
its  defense,  claiming  that  this  provision  of  the  lease  relieves 
it  from  any  liability  to  the  assured  on  account  of  the  loss 
complained  of,  and  that  therefore  the  plaintiff  company, 
claiming  through  the  assured,  has  no.  right  to  which  it  can  be 
subrogated,  as  against  this  defendant,  and  it  is  upon  this 
provision  of  the  lease  that  the  court,  at  the  conclusion  of  all 
the  testimony,  directed  a  verdict  for  defendant. 

Under  the  issues  thus  tendered,  and  under  the  record 
made  in  this  case,  so  far  as  this  appeal  is  concerned,  it  must 
be  assumed  that  the  defendant  company  negligently  set  fire 
to  and  burned  the  insured  building.  The  evidence  so  tends  to 
show,  and  the  motion  of  defendant  for  a  directed  verdict  was 
in  the  nature  of  the  demurrer  to  this  evidence,  admitting  all 
that  it  intended  to  show.  This  leaves  for  our  determination 
only  the  question :  Did  the  contract  or  lease  entered  into  be- 
tween the  defendant  company  and  the  assured  relieve  the  com- 
pany from  liability  to  him,  the  assured,  for  the  loss  occasioned 
by  the  fire  so  set  out! 

It  is  conceded  that,  if  the  contract  or  lease  was  in 
full  force  and  effect  and  covered  the  property  destroyed  by 
the  fire,  the  defendant  company  was  not  liable  to  the  assured 
for  the  loss,  and  therefore  not  liable  to  the  plaintiff  on  the 
theory  of  subrogation.  See  Griswold  v.  lUinois  Central  Rait- 
way  Company,  90  Iowa,  265;  Kennedy  v.  Insurance  Com- 
pany, 119  Iowa,  29 ;  Hartford  Insurance  Co,  v.  Railway  Com- 
pany, 175  U.  S.  91,  (20  Sup.  Ct.  33,  44  L.  Ed.  84),  and  cases 
therein  cited. 

The  plaintiff  bases  his  right  to  a  reversal  in  this  cause  upon 
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the  following  propositions:  (1)  That  the  terms  in  the  lease 
exempting  the  railroad  company  from  liability  for  fire  set 
out  through  it  own  negligence  do  not  include  the  assured  in 
this  case,  nor  his  property.  (2)  That  the  evidence  shows  that 
the  lease  upon  which  defendant  relies  was  abandoned  by 
Steer  and  the  railroad  company  prior  to  said  loss,  and  was 
not  in  force  at  the  time  of  the  loss. 

The  plaintiff  contends  that  the  words,  *  *  any  property  of  any 
other  persons  whomsoever/'  have  relationship  to  others  than 
the  assured,  and  in  support  of  this  calls  our  attention  to  the 
other  provision  of  the  lease  requiring  the  assured  to  protect 
the  railroad  company  from  liability  by  so  insuring  his  prop- 
erty and  so  causing  the  policies  to  be  written  that,  in  the 
event  of  any  destruction  or  damage  by  fire,  the  company 
insuring  should  not  have  recourse  against  this  defendant. 

The  provision  of  the  lease,  relied  upon  by  the  defendant 
and  under  which  defendant  claims  it  .was  released  from  any 
liability  to  the  lessee  for  any  destruction  by  defendant  of 
lessee's  property,  on  the  leased  premises,  is,  to  say  the  least, 
very  queerly  worded.  It  certainly  does  not  mean  that  the 
assured — ^that  is,  the  lessee — undertook  and  agreed  with  the 
company,  upon  the  execution  of  the  lease,  to  hold  the  com- 
pany harmless  for  loss  or  injury  to  the  person  or  property  of 
the  railroad  company  itself,  occasioned  by  the  negligent  act 
of  the  company,  while  such  property  of  the  railroad  company 
was  on  ot  about  the  demised  premises,  or  to  protect  the  com- 
pany for  loss  or  damage  to  the  property  of  its  own  employes 
while  on  or  about  the  demised  premises,  where  the  loss;  oc- 
curring grew  out  of  the  negligence  of  the  company  itself,  but 
it  does  mean,  and  the  contract  or  lease,  when  properly  read 
and  interpreted  means,  that  the  lessee  therein  would  hold  the 
lessor  company  harmless  from  all  demands  or  claims  for  loss, 
injury,  or  damage  to  the  person  or  property  of  every  person 
whomsoever  while  the  same  was  on  or  about  the  demised  prem- 
ises, no  matter  from  what  source  or  from  whose  active  negli- 
gence the  loss  or  damage  arose.    That  is,  the  lessor,  the  rail- 
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road  company,  having  given  to  the  assured,  the  lessee,  the 
right  to  the  possession  and  control  of  the  leased  premises, 
being  a  portion  of  the  depot  grounds,  had  a  right  to  contract 
with  the  lessee  that  it  would  not  be  liable  for  injury  or  damage 
to  the  person  or  property  of  any  one  whomsoever,  while  the 
property  remained  on  the  leased  premises,  exposed  as  it  neces- 
sarily was  to  the  hazard  from  fire  arising  from  the  operation 
of  defendant's  trains,  and  it  would  be  idle  to  say  that  the 
contract  between  the  parties  had  only  relationship  to  property, 
other  than  the  lessee's,  kept  upon  the  demised  premises;  that 
for  all  property  kept,  or  permitted  by  the  lessee  to  be,  on 
the  demised  premises,  belonging  to  third  persons,  when  de- 
stroyed by  fire,  the  lessee  would  hold  the  company  harmless 
for  loss  or  injury  to  it,  and  yet  at  the  same  time  could  main- 
tain an  action  against  the  company  and  recover  from  the 
company  for  loss  occasioned  to  property  belonging  to  the 
lessee  kept  by  him  upon  the  demised  premises. 

We  think  the  words  are  broad  enough  to  include  all 
property  kept  by  the  lessee  upon  the  demised  premises,  ex- 
posed, by  being  so  kept,  to  the  dangers  and  hazards-incident  to 
the  .operation  of  defendant's  trains.  That  is,  it  was  the  evi- 
dent intent  and  purpose  of  the  contracting  parties,  in  the 
making  of  the  lease,  to  give  to  the  lessee  the  right,  which  he 
otherwise  would  not  have,  to  place  his  property  and  the  prop- 
erty of  others,  if  he  so  elect,  within  the  zone  of  the  danger, 
necessarily  incident  to  the  operation  of  defendant's  trains, 
and  that  in  the  giving  of  this  right,  and  in  the  acceptance  of 
it  by  the  lessee,  the  lessor,  the  defendant  company,  should  be 
released  from  all  liability  resulting  to  the  lessee  or  his  prop- 
erty or  property  placed  there  by  his  consent. 

We  do  not  think  that  this  provision  of  the  lease  is  con- 
trolled  at  all  by  the  provision  relating  to  the  placing  of  insur- 
ance on  the  property  by  the  lessee.  It  can  be  construed 
simply  into  an  additional  protection  to  the  company  in  the 
event  of  loss  by  fire.  It  cannot  be  construed  into  an  agree- 
ment to  protect  the  lessor  company  for  damages  resulting  to 
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the  property  from  any  other  source.  This  clause  under  con- 
sideration is  broader  and  protects  the  company  from  any 
liability  or  loss  to  the  property  on  the  demised  premises  from 
any  source. 

If  it  be  said  that  the  failure  to  take  insurance  in  the 
manner  and  form  prescribed  by  the  first  provision  of  the 
lease  rendered  the  defendant  liable  for  loss  to  the  lessee,  or 
assured,  for  damages  resulting  to  his  property  through  the 
negligence  of  the  defendant,  or  that  the  taking  of  the  insur- 
ance without  the  saving  clause  therein  provided  for  left  the 
company  liable  for  the  loss  to  the  property  on  the  demised 
premises,  then  the  clause  for  insurance  afforded  the  defendant 
company  no  protection  from  liability  to  the  lessee ;  but  these 
two  clauses  must  be  read  together.  The  evident  purpose  of 
the  lease,  with  those  provisions,  was  to  secure  to  the  company 
immunity  from  liability  for  loss  occasioned  to  property  while 
upon  the  demised  premises,  during  the  continuance  of  the 
lease,  and  no  other  construction  will  harmonize  with  the  pro- 
visions of  the  lease  touching  the  matter  of  defendant's  lia- 
bility. 

Again,  it  is  claimed  that,  prior  to  the  loss  complained  of, 
the  lease  between  the  company  and  assured  had  been  aban- 
doned. This  claim  is  not  supported  by  the  record.  That  the 
lease  was  made  between  the  parties,  that  this  building  was 
on  the  leased  premises  at  the  time  of  the  loss,  that  the  de- 
fendant rented  and  received  rent  from  other  parties,  prior 
to  the  loss,  and  after  the  execution  of  the  lease,  is  not  in  dis- 
pute. We  find  no  reason  in  the  record  for  giving  this  claim 
further  consideration. 

We  find  no  error  in  the  record,  and  the  cause  is  Affirmed, 
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N.  0.  Whitlock,  Appellee,  v.  H.  S.  Berry  and  W.  S.  Pall, 

Appellants. 

Landlord  and  tenant:    covenant  to  fence:    construction.    The  provi- 

1  sions  of  a  lease  requiring  the  lessor  to  keep  the  fences  in  suffi- 
cient repair  to  turn  cattle,  and  to  be  of  not  less  than  three  wires, 
is  held  to  require  an  exercise  of  skill,  care  and  prudence  in  the 
construction  and  maintenance  of  fences  of  that  character,  which 
may  reasonably  be  expected  to  turn  cattle  under  ordinary  circum- 
stances in  pasturing  stock  in  that  vicinity;  and  not  as  constitut- 
ing the  lessor  an  insurer  that  the  fences  would  be  kept  in  such 
condition  as  to  restrain  cattle  under  all  circumstances. 

Same:    bbasonablb  ca&e:     instruction.    The  standard  of  care  in  the 

2  construction  and  maintenance  of  farm  fences  which  will  turn  cat- 
tle is  that  care  exercised  by  prudent  persons  in  the  vicinity  or 
neighborhood,  and  should  not  be  restricted  to  the  usage  in  the 
county;  but  as  the  witnesses  in  the  instant  case  qualified  by  show- 
ing familiarity  with  local  conditions,  and  no  special  objection  was 
made  because  of  the  reference  to  the  county  instead  of  the  neigh- 
borhood, the  court's  definition  of  reasonable  care  was  not  prej- 
udicial. 

Same:     evidence.    In  an  action  for  the  breach  of  a  lessor's  covenant 

3  to  construct  and  maintain  fences  sufficient  to  turn  cattle,  the  evi- 
dence of  farmers  familiar  with  the  care  and  restraint  of  cattle  in 
fenced  pastures  is  competent. 

Appeal  from  Monroe  District  Court. — ^Hon.  F.  M.  Hunter, 

Judge. 

Saturday,  March  15,  1913. 

Action  at  law  to  recover  payment  of  rent  as  stipulated 
in  a  written  lease.  There  was  a  verdict  and  judgment  for 
plaintiff,  and  defendants  appeal. — Affirmed, 

Townsend  &  Miller,  for  appellants. 

Fred  C.  Htiebner,  for  appellee. 
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Weaver,  C.  J. — By  the  terms  of  the  written  lease  plain- 
tiff let  to  defendants  the  grass  and  pasture  land  on  certain 
designated  tracts  for  the  season  of  1910  at  the  agreed  rent 
of  $2.50  per  acre.  The  leased  land  was  estimated  at  two 
hundred  acres,  but  it  was  stipulated  that  the  true  area  was 
to  be  ascertained  by  measurement.  Among  the  obligations 
assumed  by  the  lessor  was  one  stated  in  the  following  words : 
^*  First  party  is  to  keep  the  fences  on  and  around  said  farm 
owned  by  him  in  suflSciently  good  repair  to  turn  cattle  during 
the  term  of  this  lease  and  to  notify  adjoining  owners  in  the 
event  that  their  part  of  the  fences  becomes  in  bad  condition, 
to  repair  them  and  do  all  in  his  power  to  have  said  adjoining 
owners  to  keep  their  shares  of  partition  fences  in  repair. 
He  is  not,  however,  to  be  held  liable  for  any  damage  that 
may  be  caused  second  parties  in  case  some  person,  without  his 
knowledge  or  consent,  cuts  or  tears  down  the  fences  and 
causes  damage  to  the  second  parties.  The  fences  owned  and 
controlled  by  first  party  are  not  to  be  less  than  three  wires 
and  to  be  sufficient  to  turn  cattle.'*  This  action  was  begun 
after  the  term  of  the  lease  expired;  the  plaintiff  alleging  in 
his  petition  that  the  agreed  rent  was  due  and  unpaid.  For 
answer  thereto  defendants  alleged  that  the  actual  amount 
of  land  leased  to  them  did  not  exceed  about  one  hundred 
and  seventy-one  acres,  and  aver  their  readiness  to  make  pay- 
ment on  that  basis,  deducting  from  the  amount  of  rent  earned 
the  damages  they  claim  to  have  sustained  by  reason  of  an 
alleged  breach  of  plaintiff's  agreement  to  keep  and  maintain 
the  fences  inclosing  the  land  in  condition  to  keep  and  restrain 
cattle.  By  way  of  counterclaim  they  allege  the  breach  of 
said  agreement  by  plaintiff  by  reason  of  which  they  were 
compelled  to  remove  their  cattle  from  the  pasture,  to  the 
damage  of  defendants  in  the  sum  of  $175.  They  further 
aver  that  as  plaintiff  well  knew  they  leased  said  lands  for 
the  purpose  of  pasturage  for  their  cattle,  and  to  that  end 
he  especially  agreed  to  put  and  keep  the  fences  in  such 
condition  as  might  be  necessary  to  turn  cattle,  a  duty 
which  he  failed  to  perform,  and  by  reason  of  such  failure 
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the  rental  value  of  the  premises  was  injured  and  lessened  to 
the  extent  of  $1  per  acre,  and  they  ask  a  recovery  accord- 
ingly.   The  contention  is  denied  by  the  plaintiff. 

I.  As  to  the  amount  of  land  actually  leased,  the  evidence 
of  surveys  tends  to  show  that  it  is  not  less  than  one  hundred 
and  seventy  nor  more  than  one  hundred  and  seventy-three 
acres.  The  jury  returned  a  verdict  for  plaintiff  for  an  amount 
which  appears  to  have  been  computed  on  the  basis  of  one  hun- 
dred and  seventy  acres  at  the  contract  price  of  $2.50  per 
acre,  and,  if  we  assume  that  defendants  failed  to  establish 
their  counterclaim,  this  finding  is  not  open  to  any  just 
criticism. 

II.  The  facts  in  dispute  relate  principally  to  the  condi- 
tion of  one  of  the  fences  about  one  thousand  feet  in  length 
inclosing  the  pasture,  and  separating  it  from  a  field  of  com 
belonging  to  a  third  person.  The  testimony  of  the  defendants 
in  which  they  have  more  or  less  support  from  several  witnesses 
tends  to  show  that  the  fence  in  question  was  made  of  barb 
wire  attached  to  wooden  posts ;  that  it  had  for  the  most  part 
four  strands  of  wire,  and  at  no  place  less  than  three;  that 
the  wire  was  old,  weak,  broken  in  some  places,  and  patched 
in  others  and  loosely  stretched ;  that  the  posts  were  old  and 
rotten,  and  would  not  hold  the  staples  firmly,  were  not  placed 
suflSciently  near  together  to  make  a  reasonably  sufficient 
fence,  and  that  such  fence  would  not,  and  did  not,  afford  a 
barrier  which  would  turn  cattle.  They  further  say  that, 
owing  to  these  conditions,  their  cattle  broke  through  or  over 
said  fence  on  different  occasions,  that  plaintiff  was  notified 
of  such  fact,  and  made  some  effort  to  repair  the  fence,  but 
it  still  remained  insufficient  to  restrain  the  cattle,  for  which 
reason  defendant  abandoned  the  use  of  the  pasture  from  Au- 
gust till  November  after  the  com  in  the  neighboring  field 
had  been  removed.  There  is  testimony  tending  to  show  that, 
because  of  the  matters  thus  complained  of,  the  rental  value 
of  the  land  was  diminished  to  an  amount  not  less  than  $1 
per  acre. 

On  the  part  of  plaintiff,  the  showing  made  is,  in  sub- 
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stance,  that  the  fence  contained  four  strands  of  wire  tightly 
strung  on  good  posts  set  at  intervals  of  about  one  rod ;  that 
the  posts  were  in  part  new ;  that  the  fence  showed  no  defects 
of  condition  except  a  single  post  or  two  which  could  have 
been  repaired  or  replaced  at  slight  expense ;  that,  upon  being 
notified  of  the  escape  of  defendant's  cattle,  plaintiff  repaired 
the  fence  at  once,  and  that  it  was  at  all  times  in  reasonably 
fit  condition  to  turn  cattle. 

The  foregoing  is  a  sufficient  statement  of  the  evidence 
to  make  plain  defendant's  assignments  of  error  upon  the 
court's  refusal  to  instruct  the  jury  as  requested,  and  upon 
certain  parts  of  the  instructions  given.  Among  the  instruc- 
tions asked  by  the  defendants  were  the  following: 

(1)  Under  the  contract  between  the  plaintiff  and  the  de- 
fendants, it  was  the  duty  of  plaintiff  at  all  times  during  the 
term  of  the  lease  to  ''keep  the  fences  on  and  around  the 
said  farm  owned  by  him  in  sufficiently  good  repair  to  turn 
cattle,"  the  said  fences  being  not  less  than  three  wires  and 
to  be  ''sufficient  to  turn  cattle."  This  does  not  mean  that  he 
was  to  make  and  keep  the  fences  on  and  around  the  farm  suf- 
ficient to  turn  what  are  known  as  "breachy  cattle,"  but  suf- 
ficient to  turn  ordinary  cattle,  and  to  keep  them  on  the  farm 
during  the  term  of  the  lease. 

The  uncontradicted  evidence  of  this  case  is  that  a  part 
of  the  fences  on  said  farm  were  not  sufficient  to  turn  cattle, 
and  that  the  cattle  of  defendants  went  through  and  into  an 
adjoining  cornfield  on  lands  owned  by  plaintiff.  The  fact 
that  the  cattle  of  defendants  during  the  term  of  the  lease 
went  through  this  fence,  and  were  not  turned  away  by  it,  is 
conclusive  evidence  that  the  fences  on  and  around  the  farm 
were  not  sufficient  to  turn  cattle,  and  that  there  was  a  breach 
of  the  contract  by  plaintiff,  provided  you  find  by  the  greater 
weight  of  preponderance  of  the  evidence  that  the  cattle  de- 
fendants had  on  the  place  and  that  went  through  the  said 
fence  or  fences  were  not  breachy  cattle.    .    .    . 

(4)  It  was  the  duty  of  the  plaintiff  under  the  contract 
to  keep  on  and  around  said  farm  fences  sufficient  to  turn 
cattle.  The  fact  that  the  fences  did  not  turn  cattle  is  con- 
clusive evidence  that  the  fences  were  not  sufficient  for  that 
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purpose,  and  defendants  are  entitled  to  recover  whatever 
damages,  if  any,  they  may  have  sustained  because  of  the  fail- 
ure of  plaintiff  to  keep  said  fences  as  required  by  the  con- 
tract, provided,  however,  that  it  is  not  shown  by  the  greater 
weight  or  preponderance  of  the  evidence  that  the  cattle  of 
defendants  that  went  through  the  fence  were  what  are  known 
as  breachy  cattle. 

These  requests  were  refused,  and  upon  its  own  motion 
the  court  charged  the  jury  that,  as  those  words  are  used  in 
the  contract  of  lease,  ** fences  suflScient  to  turn  cattle"  are 
such  fences  as  **  persons  in  Monroe  county,  Iowa,  exercising 
a  reasonable  degree  of  care,  attention,  skill,  and  prudence  con- 
struct and  keep  in  repair  to  keep  ordinary  native  cattle  of 
all  ages  and  sizes  within  enclosures  used  for  pasturing  such 
cattle."  In  another  paragraph  the  jury  were  told  that  the 
terms  of  the  contract  bound  the  plaintiff  to  put  and  keep 
the  fences  in  condition  sufficient  to  turn  cattle,  and  that  in 
the  discharge  of  this  obligation  the  standard  of  due  per- 
formance on  his  part  is  such  as  is  observed  or  used  by  per- 
sons of  ordinary  prudence  in  like  circumstances.  Proceeding 
along  this  line  of  thought,  the  court  placed  upon  the  plaintiff 
the  burden  of  showing  the  exercise  of  such  diligence  and  care 
upon  his  part,  and,  further,  charged  that,  if  plaintiff  had 
thus  shown  by  a  preponderance  of  the  evidence  the  perform- 
ance of  his  duty  under  the  contract,  then  he  was  entitled  to 
receive  the  full  agreed  rental  at  the  rate  of  $2.50  per  acre, 
even  though  it  should  appear  that  the  cattle  on  one  or  more 
occasions  broke  through  or  over  the  fence.  These  proposi- 
tions were  repeated  in  various  forms  of  expression  in  other 
paragraphs  of  the  charge  and  to  each  an  exception  is  taken 
by  the  defendants." 

As  will  be  noted,  these  exceptions  raise  the  question  as 

to  the  proper  construction  to  be  placed  upon  the  lease.    It  is 

1    lanou)rd  and    *^^  position  of  the  defendants  that  plaintiff 

nant^to'fScT:    ^^^  ^^*  simply  Undertake  to  exercise  care, 

conrtruction.       gj^jjj^  ^^  prudence  in  the  construction  and 

maintenance  of  fences  of  the  prescribed  character,  but  that 
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he  expressly  warranted  or  undertook  the  absolute  duty  to 
make  and  keep  them  in  such  condition  as  would  restrain  or- 
dinary cattle.  Consistently  with  this  theory,  it  is  further 
contended  that  proof  or  admission  that  the  cattle  did  break 
through  or  over  the  fence  is  a  conclusive  showing  that  said 
warranty  or  obligation  has  been  broken.  While  the  question 
is  by  no  means  free  from  doubt,  and  the  position  taken  by 
defendants  may  be  supported  by  plausible  argument,  we  are 
of  the  opinion  that  plaintiff  cannot  be  held  to  the  obligation 
of  an  insurer  or  warrantor  that  the  fence  would  under  all 
circumstances  restrain  defendants'  cattle.  In  the  very  na- 
ture of  things  repairs  imply  a  condition  of  some  degree  of 
decay,  a  deterioration  from  a  previous  condition  of  greater 
strength  and  security.  If  there  were  no  decay  or  weakness 
to  remedy  or  provide  against,  there  would  be  no  occasion  to 
strengthen  or  repair.  A  covenant  or  agreement  to  keep  any- 
thing of  a  perishable  nature  in  a  given  condition  or  a  given 
state  of  repair  implies  of  necessity  the  exercise  of  an  ap- 
propriate degree  of  care  to  discover  and  remedy  defects.  As 
applied  to  this  case,  we  think  there  is  no  expression  or  im- 
plication of  a  warranty  that  the  cattle  shall  not  break  through 
or  over  the  fence,  but  rather  an  undertaking  that  plaintiff 
shall  maintain  a  fence  of  not  less  than  three  wires  in  a  con- 
dition which  ought,  and  may  reasonably  be  expected,  to 
turn  cattle  under  any  circumstances  which  may  fairly  be 
anticipated  in  the  pasturing  of  such  herds  in  that  vicinity. 
The  very  fact  that  the  parties  stipulated  for  a  minimum  of 
three  strands  of  wire  lends  much  force  to  this  construction. 
Had  defendants  been  relying  upon  plaintiff's  obligation  as 
a  warranty  or  insurance  of  the  strength  and  efficiency  of  the 
fence,  it  would  not  have  been  of  material  importance  to  them 
whether  the  fence  was  made  of  three  or  four  or  more  wires. 
It  ts  a  matter  of  common  observation  that  wire  fences  of  three 
strands,  even  when  well  built,  do  not  always  and  invariably 
turn  cattle,  and  that  cattle  of  ordinary  gentleness  and  tract- 
ability  will  at  times  break  through  such  barriers.     When, 
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therefore,  the  parties  recognize  by  their  contract  that  such  a 
fence  may  be  suflScient  to  satisfy  the  obligation  assumed  by 
the  plaintiff,  it  is  a  fair  inference  that  they  contemplate  no 
more  than  the  exercise  on  his  part  of  all  reasonable  vigilance, 
effort,  and  care  that  such  fence  shall  be  so  made  and  so  kept 
that  it  will  serve  its  intended  purpose — ^the  restraint  of  de- 
fendants' cattle. 

While  the  precedents  cited  by  counsel  on  either  side  are 
only  indirectly  applicable  to  the  case  before  us,  our  conclu- 
sions  find  some  support  in  Thomas  v.  Kingsland,  108  N.  Y. 
616  (14  N.  E.  807) ;  Bunker  v.  Pineo,  86  Me.  138  (29  Atl. 
959 ;  Frank  v.  Conradi,  50  N.  J.  Law,  23  (11  Atl.  480) ;  School 
Disi.  V.  Swearingen,  119  Iowa,  702  (94  N.  W.  206).  The 
case  of  Vincent  v.  Crane,  134  Mich.  700  (97  N.  W.  34),  de- 
cided by  the  Michigan  court  and  cited  by  appellants,  does  not 
present  a  parallel  proposition.  There  the  tenant  agreed  to 
turn  back  the  building  at  the  end  of  his  term  in  as  good  con- 
dition as  at  the  date  of  the  lease,  and  the  court  held  that  the 
condition  of  the  building  at  the  end  of  the  term  having  been 
agreed  upon  as  the  standard  the  tenant  could  not  excuse  a 
failure  to  comply  therewith  by  a  showing  that  he  exercised 
reasonable  care  to  preserve  the  building  in  that  condition. 
This  may  be  admitted  to  be  the  law  without  in  any  manner 
departing  from  the  rule  applied  by  us  in  this  case. 

Moreover,  it  is  pertinent  to  inquire  concerning  the  nati- 
ural  interpretation  to  be  put  upon  the  words,  '*to  turn  cat- 
tle." It  seems  to  us  quite  clear  that  to  make  this  phrase  the 
equivalent  of  '*to  prevent  the  escape  of  ordinary  cattle  under 
any  and  all  circumstances"  cannot  be  justified.  It  enlarges 
upon  and  amplifies  the  language  of  the  parties,  and  gives  it 
an  effect  which  we  cannot  assume  was  within  their  contem- 
plation. A  fence  which  is  suflBcient  to  turn  cattle  under  or- 
dinary circumstances  may  prove  little  better  than  a  cobweb 
to  restrain  the  same  animals  when  greatly  frightened  or  im- 
pelled by  the  stress  of  hunger  or  thirst.  There  is  nothing 
in  the  situation  of  these  parties  or  in  the  nature  of  the  trans- 
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action  between  them  to  suggest  that  they  believed  that  plain- 
tiff was  taking  upon  himself  such  an  extraordinary  obliga- 
tion. 

Turning  next  to  the  defendants'  exception  to  the  trial 
court's  definition  of  ''reasonable  care"  by  the  plaintiflE  as 

^     being  the  degree  of  care  which  careful  and 

2.   Same:  reason-  ,      .  •       nr  .  n 

able  care :  In-     prudent  persons  m  Monroe  county  usually 

exercised  under  like  circumstances,  we  may 
say  that  the  instruction  is  not  happily  phrased.  Questions  of 
ordinary  care  may  generally  be  considered  in  the  light  of  the 
usage  and  conduct  of  prudent  persons  generally  in  the  vicinage 
and  surroundings  and  acting  under  the  same  or  similar  cir- 
cumstances. But  vicinage  for  that  purpose  is  not  always  to 
be  restricted  or  defined  by  the  boundaries  of  a  county,  and  we 
regard  it  as  the  safer  and  better  rule,  when  pursuing  that 
line  of  inquiry,  to  direct  the  attention  of  the  witnesses  to  the 
vicinity  or  neighborhood  where  the  contract  is  to  be  performed 
and  not  simply  to  the  county.  The  expression  we  have  criti- 
cised does  not,  however,  call  for  any  reversal  of  the  judg- 
ment below.  The  defendants  themselves  were  careful  to  qualify 
their  witnesses  by  showing  their  long  residence  and  their  fa- 
miliarity with  conditions  in  Monroe  county,  and,  when  plain- 
tiff's witnesses  were  asked  as  to  what  was  regarded  among 
farmers  of  Monroe  county  as  a  fence  sufficient  to  turn  stock, 
no  special  objection  seems  to  have  been  made  because  of  the 
reference  to  the  county  instead  of  the  neighborhood.  Again, 
it  is  quite  clear  from  the  record  that  all  of  the  witnesses  tes- 
tifying along  these  lines  were  speaking  of  fences  and  restraint 
of  cattle  in  the  community  in  which  this  property  is  situated, 
and  we  see  nothing  in  any  of  the  testimony  or  in  the  instruc- 
tions of  the  court  as  relates  to  these  matters  which  could  have 
prejudiced  the  interests  of  the  defendants. 

Certain  witnesses  were  permitted  over  defendants'  ob- 
jection to  testify  what  in  their  judgment  constituted  a  fence 
8    8am»'  eri-        sufficienttoturncattle,  and  of  this  ruling  com- 

dence.  plaint  was  also  made.    We  think  the  evidence 

was  competent.    The  court  could  properly  instruct  the  jury 
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as  to  the  constniction  of  the  contract,  but  obviously  it  could 
not  undertake  to  say  that  such  a  fence  must  be  of  any  given 
material  or  constructed  according  to  any  specific  pattern. 
Farmers  who  are  familiar  with  the  care  and  restraint  of 
cattle  in  fenced  pastures  are  certainly  better  qualified  to  say 
what  fence  does  ordinarily  serve  to  keep  such  animals  within 
bounds  than  a  juror  who  may  be  a  mechanic  or  merchant  or 
banker  wholly  without  experience  in  such  matters.  The  ex- 
ception to  the  testimony  must  be  overruled.  That  the  actual 
condition  of  the  fence  was  under  the  testimony  a  question 
for  the  jury  must  be  admitted,  and  we  cannot  interfere  with 
the  verdict  so  far  as  it  relates  to  that  fact. 

Some  other  matters  are  argued  by  counsel,  but  they  are 
so  far  controlled  by  the  considerations  we  have  already  men- 
tioned that  we  shall  not  prolong  this  opinion  for  their  more 
specific  mention.  It  is  enough  to  say  that  in  our  opinion  there 
is  nothing  in  the  record  which  will  justify  us  in  sending  the 
case  back  for  a  new  trial. 

The  judgment  of  the  district  court  is  Affirmed. 


A.  J.  Burnaugh,  Appellant,  v.  Adrian  Walther,  et  al., 

Appellees. 


Seformatlon  of  instruments:  evidence:  sumciENcr.  In  this  action 
for  reformation  of  a  written  contract  for  the  exchange  of  prop- 
erties, and  to  recover  a  balance  claimed  by  plaintiff  to  bo  due  him, 
the  evidence  is  held  to  show  that  the  contract  as  written  expressed 
the  intention  of  the  parties,  and  that  plaintiff's  claim  for  a  bal- 
ance due  was  therefore  properly  denied. 


Appeal  from  Davis  District  Court. — Hon.  Prank  W. 

ElGHELBERGER,  JudgC. 
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Monday,  March  17,  1913. 

Action  to  reform  written  contracts  of  exchange  and  to 
recover  a  balance  claimed  by  the  plaintiff  to  be  due  upon  the 
exchange  made. — Affirmed. 

Payne  &  Goodson,  for  appellant. 

H.  C,  Taylor,  for  appellees. 

Gaynor,  J. — It  appears  from  the  evidence  in  this  cause 
that  on  and  prior  to  the  23d  day  of  February,  1910,  the  plain- 
tiflf  herein,  A.  J.  Burnaugh,  was  the  owner  of  two  hundred 
and  forty-three  acres  of  land  in  Davis  county,  in  this  state; 
that  the  defendant  Adrian  Walther  was  the  owner  of  cer- 
tain stock  of  goods  and  a  certain  building  in  the  town  of 
Pulaski,  consisting  of  a  residence  and  store  building  com- 
bined, a  certain  ground  on  which  was  a  slaughterhouse,  meat 
market,  grocery,  icehouse,  bam  and  warehouse;  that  each  of 
said  parties  had,  prior  to  the  23d  day  of  February,  1910,  placed 
their  respective  properties  in  the  hands  of  a  certain  real 
estate  agent,  to  wit,  one  Augspurger,  who  acted  for  both 
parties  in  bringing  them  together  and  trying  to  effect  an  ex- 
change ;  that  after  many  efforts  on  the  part  of  the  said  agent 
to  bring  the  parties  together,  and  after  having  brought  them 
together  on  some  basis  of  exchange,  the  parties  appeared  at 
the  office  of  one  J.  E.  Reed,  for  the  purpose  of  having  their 
agreement  and  contracts  reduced  to  writing;  that  thereafter 
the  following  contracts  were  written  up  by  the  said  Reed  and 
signed  by  both  parties,  which,  so  far  as  material  to  this  con- 
troversy, read  as  follows: 

This  agreement,  made  and  entered  into  the  23d  of  Feb- 
ruary, 1910,  between  A.  J.  Burnaugh,  county  of  Davis,  state 
of  Iowa,  of  the  first  part,  and  A.  Walthers,  county  of  Davis, 
state  of  Iowa,  of  the  second  part,  witnesseth:  That  the  said 
party  of  the  first  part,  in  consideration  of  the  covenants  and 
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agreements  hereinafter  contained,  agrees  to  sell  unto  the 
party  of  the  second  part  the  following  described  real  estate, 
situated  in  Davis  county  and  state  of  Iowa,  to  wit,  the  north- 
west  quarter  (1/4)  and  north  half  of  southwest  quarter  of 
section  16,  Twp.  67,  range  12  west,  containing  243  acres,  more 
or  less,  according  to  government  survey,  for  the  sum  of  nine- 
teen thousand  four  hundred  forty  ($19,440)  dollars;  and  the 
said  party  of  the  second  part,  in  consideration  of  the  prem- 
ises, agrees  to  pay  to  the  said  A.  J.  Burnaugh  the  sum  of 
twelve  thousand  dollars,  in  manner  following,  viz.,  $12,000 
by  property  in  Pulaski,  the  property  of  A.  Walthers, 
on  the  execution  of  these  presents,  and  the  remain- 
ing sums  as  follows,  to  wit, dollars,  each  year 

from  the  date  of  the  execution  of  this  contract  until 
said  balance  is  fully  paid;  and  as  security  that  said 
yearly   payments   will  be   made  said   second   party  agrees 

to  deposit  with  said  first  party dollars  on  the  — 

day  of  each  and  every  month  from  the  date  thereof  until  the 
full  sum  of  said  balance  is  paid,  and  at  the  end  of  each  year 
the  deposits  so  made  shall  be  credited  on  said  balance,  less 
the  interest  then  due  thereon  for  the  preceding  year,  at  the 

rate  of per  cent,  on  all  of  said  balance.    And  a  failure 

to  make  said  monthly  deposit  shall  work  a  forfeiture  of  this 
contract.  $9,440.00  on  the  day  of  execution  of  deed,  1910. 
There  is  an  incumbrance  of  $5,500  upon  this  farm  which  the 
party  of  the  second  part  assumes,  with per  cent,  inter- 
est from  date,  payable  annually  on  each  pajrment;  and  said 
second  party  shall  strictly  and  literally  perform  all  and  sing- 
ular his  agreements  herein  contained  after  their  true  tenor. 
And  the  said  party  of  the  first  part,  on  receiving  the  full 
sum  of  $19,440.00  dollars,  and  interest  thereon  as  above  men- 
tioned, agrees  that  he  will  execute  and  deliver  to  the  said 
party  of  the  second  part,  at  his  own  proper  cost  and  expense, 
a  good  and  sufiicient  deed  for  the  conveying  and  assuring  to 
him,  the  said  party  of  the  second  part,  the  fee  simple  of  the 
said  premises,  free  from  all  incumbrances,  to  the  date  of  this 
contract,  which  deed  shall  contain  a  general  warranty  and 
the  usual  full  covenants,  except  as  stated,  to  the  date  of  this 
contract.  And  it  is  understood  that  the  stipulations  afore- 
said are  to  apply  and  bind  the  heirs,  executors,  administra^ 
tors,  and  assigns  of  the  respective  parties,  and  that  the  party 
of  the  second  part  is  to  have  immediate  possession  of  the  prem- 
Ypl.  159  lA.— 10 
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ises.  Possession  of  this  farm  to  be  given  on  or  before  April 
first,  1910.  Farm  to  be  eared  for  in  proper  shape  by  first 
party  until  possession  is  given.  First  party  to  pay  taxes 
now  due  on  land.  Each  party  binds  himself  to  the  other  in 
the  sum  of  five  hundred  dollars  for  the  performance  of  this 
contract  should  they  neglect  or  fail  to  fulfill  the  same. 

This  agreement,  made  and  entered  into  this  23d  day  of 
February,  1910,  by  and  between  A.  Walthers,  of  Davis  county 
and  state  of  Iowa,  party  of  the  first  part,  and  A.  J.  Bur- 
naugh,  of  Davis  county  and  state  of  Iowa,  party  of  second 
part,  witnesseth:  That,  for  and  in  consideration  of  the  cov- 
enants and  agreements  hereinafter  contained,  the  said  party 
of  the  first  part  hereby  sells  and  agrees  to  convey  to  the  said 
party  of  the  second  part,  or  his  assigns,  the  following  de- 
scribed premises,  situated  in  Davis  county  and  state  of  Iowa, 
to  wit: 

Description:  Lots  one,  two,  and  three  in  block  one  in 
original  town  of  Pulaski,  Iowa,  lots  six  and  seven  on  north 
of  lots  one,  two  or  three,  being  the  property  known  as  the 
Walthers  Grocery  and  Meat  Market,  and  stock  of  goods  in 
said  grocery  and  meat  market,  and  fixtures,  including  ico 
and  hay,  including  .all  property  on  said  premises,  and  con- 
taining in  all acres,  more  or  less,  at  $ per  acre, 

aggregating  $12,000.00. 

Terms  of  payment:  To  be  paid  at  the  time  and  in  the 

manner  following:  $ on  the  execution  and  delivery  of 

these  presents,  receipt  of  which  is  hereby  acknowledged;  the 

balance  to  be  paid,  as  follows:  $ on  or  before  the 

day  of  190 — .    $ on  or  before  the day  of  190 — . 

Assumption  of  incumbrance:  Said  second  party  agrees 
to  assume  and  to  pay  an  incumbrance,  as  part  of  purchase 

price,  of  $2,300.00  and  interest,  due  the day  of , 

190 — ,  at per  cent  interest,  with  option  to  pay . 

Deed :  Party  of  the  first  part  agrees  to  execute  and  place 
a  good  and  sufficient  warranty  deed,  conveying  title  in  fee 
simple  to  the  above-described  premises,  in  escrow  with  the 

Bank  of  Pulaski  and  state  of  Iowa  on  or  before  the 

first  day  of  March,  1910,  to  be  delivered  to  said  second  party 
upon  payment  of  balance  of  purchase  price.  All  payments 
and  deliverv  of  deed  to  be  made  at  said  bank. 
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The  real  controversy  between  the  parties  grows  out  of  the 
wording  of  the  first  contract  between  the  parties,  above  set 
out.  The  plaintiff  claims  that  the  real  contract  between  him 
and  the  defendant  was  for  an  exchange  of  their  respective 
properties,  without  regard  to  the  real  value  of  each,  on  the 
basis  of  $9,440,  to  be  paid  by  the  defendant  to  the  plaintiff 
as  a  difference,  as  boot  money;  or,  in  other  words,  that  it 
was  agreed  and  understood  that  they  would  exchange  their 
several  properties,  and  the  defendant  should  pay  to  the  plain- 
tiff, as  a  difference  between  the  value  of  plaintiff's  property 
and  defendant's  property,  the  sum  of  $9,440,  and  that  the 
defendant  should  assume  and  pay  the  mortgage  of  $5,500  on 
plaintiff's  farm  as  a  part  of  said  balance.  The  defendant, 
however,  claims  that  in  the  exchange  the  plaintiff  agreed  to 
put  his  property  in  at  $19,440,  or  $80  an  acre  for  the  two  hun- 
dred and  forty-three  acres,  and  that  the  plaintiff  agreed  to 
accept  in  the  exchange  defendant's  property  at  $12,000,  and 
that  there  was  therefore  a  difference  due  the  plaintiff  on  the 
exchange  of  $7,440,  less  the  $5,500  mortgage  on  plaintiff's 
farm. 

It  appears  that  the  defendant  has  paid  the  amount  ad- 
mitted by  him  to  be  due,  but  without  prejudice  to  plaintiff's 
rights  in  this  suit,  and  so  the  real  controversy  is  as  to  whether 
the  difference  in  the  exchange  was  $9,440  or  $7,440;  and  so 
plaintiff  brings  this  action  to  reform  the  contract  so  as  to 
express  the  agreement  as  he  claims  it  to  be,  and  to  show  that 
there  was  in  fact  due  upon  the  exchange  from  the  plaintiff  to 
the  defendant  $9,440,  less  the  incumbrance  of  $5,500  on  the 
farm.  In  other  words,  the  plaintiff  alleges  and  claims  that 
he  and  the  defendant  traded,  or  exchanged  their  property  at 
an  agreed  difference  in  favor  of  the  plaintiff  of  $9,440,  and 
that  the  defendant  agreed  to  pay  him  that  amount  upon  the 
exchange,  less  the  $5,500  mortgage  on  plaintiff's  farm,  which 
defendant  assumed. 

Defendant  claims,  however,  that,  by  subtracting  from 
the  amount  which  plaintiff  agreed  to  accept  for  his  farm  the 
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amount  allowed  defendant  for  his  property,  there  is  in  fact 
due  the  plaintiff  the  sum  of  $7,440,  less  the  mortgage  afore- 
said. 

So  the  issues  involve  a  contest  over  a  difference  of  $2,000 
and  the  construction  of  the  contract  as  signed*  The  plain- 
tiff claims  that  the  contract  definitely  settles  and  clearly 
fixes  the  amount  to  be  paid  by  the  defendant  to  the  plaintiff, 
as  a  difference,  and  that  he  should  recover  that  amount  with- 
out any  reformation  of  the  contract;  and  the  defendant 
claims  that,  the  contract  having  fixed  the  amount  which 
plaintiff  was  to  receive  for  his  property,  and  also  the  amount 
which  was  to  be  allowed  defendant  for  his  property,  the 
difference  between  these  sums,  ascertained  by  mere  mathe- 
matical calculation,  fixes  the  true  amount  which  should  be 
paid  by  the  defendant  to  the  plaintiff  upon  the  exchange, 
less  the  amount  of  the  mortgage  aforesaid,  and  urges  that 
the  unsubtracted  difference  in  the  named  considerations  was 
of  greater  probative  force  and  legal  effect  than  the  amount 
stated  below  by  the  scrivener  as  the  difference  to  be  paid  by 
the  defendant  to  the  plaintiff,  and  urges  that  the  amount  so 
stated,  to  wit,  the  $9,440,  was  apparently  due  to  an  error 
on  the  part  of  Mr.  Reed,  the  scrivener,  in  deducting  the 
$12,000  from  the  $19,440. 

Upon  these  issues  and  claims  the  cause  was  tried  to  the 
court,  and  the  court  found  for  the  defendant,  dismissing 
plaintiff's  petition.  The  court,  in  its  decree,  found  from  the 
contracts  introduced  in  evidence,  aforesaid,  that  the  plain- 
tiff was  to  receive  $19,440  for  his  land,  and  that  the  defend- 
ant was  to  receive  $12,000  for  the  property  transfered  and 
conveyed  to  the  plaintiff,  and  the  said  contract  showed  that 
the  defendant  was  to  pay  to  the  plaintiff  upon  the  exchange 
the  sum  of  $7,440,  less  the  amount  of  the  mortgage  on  plain- 
tiff's farm,  as  a  difference  in  the  exchange  value,  and  that 
the  defendant  had  paid  this  sum;  and  the  court  further 
found  that  the  evidence  was  insufficient  to  justify  a  refor- 
mation of  the  written  instruments  evidencing  the  contract. 
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The  evidence  in  this  case  is  voluminous  and  conflicting, 
and  no  good  purpose  could  be  served  by  any  attempt  on  our 
part  to  set  out  the  evidence  offered  and  received  by  the 
parties  in  support  of  their  contention.  We  have  read  the 
record  with  some  care,  and  are  satisfied  that  the  finding  of 
the  trial  court  is  fully  supported  and  sustained.  The  evi- 
dence of  the  parties  to  the  contract,  given  on  the  trial,  as 
to  what  was  said  and  done  prior  to  and  at  the  time  of  the 
execution  of  the  written  instruments,  hereinbefore  set  out, 
was  taken  before  the  trial  court;  each  party,  as  is  usually 
the  case,  testifying  in  support  of  his  contention  as  herein 
made.  Each  party  was  supported,  more  or  less,  by  other 
witnesses  as  to  what  transpired  at  these  times,  and  as  to  con- 
versations and  admissions  made  subsequent  thereto ;  and  from 
the  whole  record  we  are  impressed  with  the  idea  that  these 
parties  placed  a  value  upon  their  respective  property  at  the 
time  of  the  consummation  of  the  contracts  of  exchange,  and 
that  the  basis  of  the  exchange  was  the  difference  between 
the  values  so  fixed  by  the  parties,  and  that  this  difference, 
as  shown  by  the  written  contracts,  was  the  amount  found  by 
the  trial  court. 

We  find  no  error  in  the  record,  or  in  the  action  of  the 
trial  court  in  sustaining  defendant's  contention,  and  the 
cause  is  Affirmed, 


Simon  Casady  &  Co.,  Appellant,  v.  German  Savings  Bank, 

of  Des  Mones,  Iowa,  Appellee. 

Chattel  mortgage:  desceiption:  insxtppiciency.  The  recording  of  a 
1  chattel  mortgage,  containing  a  description  of  property  which  is  so 
uidefinite  and  uncertain  that  the  property  could  not  be  identified 
without  the  aid  pf  actual  knowledge  of  the  same,  will  not  afford  con- 
structive notice  to  anyone.  In  the  instant  cape  the  mortgagor  owned 
a  large  number  of  cattle  answering  the  description  in  different  mort- 
gageSy  each  covering  a  portion  of  the  number,  and  there  was  nothing 
done  to  segregate  or  otherwise  identify  those  intended  to  be  covered* 
Held,  insufScient  for  description. 
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Same:    sale  of  mortgaged  property:    liek  on  proceeds.    Plaintiff  and 

2  defendant  held  mortgages  covering  the  same  cattle,  and  a  commis- 
sion merchant  also  held  a  prior  mortgage  on  a  part  or  all  of  them. 
The  mortgagor  shipped  them  to  the  commission  merchants  who  sold 
them,  deducting  the  amount  of  their  mortgage  and  depositing  the 
balance  in  bank  to  the  credit  of  the  defendant.  Held,  that  even 
though  the  plaintiff's  mortgages  contained  a  sufficient  descrip- 
tion, and  the  recording  was  notice  to  defendant,  the  lien  thereof 
did  not  follow  the  funds  into  the  hands  of  defendant. 

Same:     sale  of  mortgaged  property:     waiver  of  lien.     Where  a 

3  mortgagor,  after  sale  of  the  property  and  receipt  of  the  pro- 
ceeds by  other  creditors,  borrowed  sufficient  money  to  pay  the 
mortgage  debt  and  forwarded  the  same  to  the  mortgagee  in  pay- 
ment, but  the  mortgagee  applied  the  same  to  unsecured  debts, 
still  insisting  on  the  right  to  enforce  the  mortgage,  and  there- 
after the  mortgagor  had  a  settlement  with  the  mortgagee  and 
tendered  the  amount  due,  which  was  refused,  there  was  a  waiver 
of  the  mortgage  lien. 

Appeal  from  Polk  District  Court, — Hon.  Lawrence  Db 

Oraff,  Judge. 


Monday,  March  17,  1913. 

Suit  in  equity  to  impress  a  trust  or  establish  an  equitable 
lien  upon  certain  funds  in  the  hands  of  defendant  bank,  de- 
rived from  the  sale  of  certain  cattle  belonging  to  one  Hartzell, 
upon  which  it  is  claimed  plaintiff  had  a  chattel  mortgage.  The 
trial  court  dismissed  plaintiff's  petition,  and  plaintiff  appeals. 
— Affirmed. 

Henry  &  Henry,  for  appellant. 

StiUivan  dk  StUUvan,  for  appellee. 

Deemer,  J. — Plaintiff  is  a  copartnership  and  defendant 
a  corporation,  each  doing  a  banking  business,  the  former  at 
the  town  of  Gumming,  in  Warren  county,  and  the  latter  in 
the  city  of  Des  Moines.    One  0.  M.  Hartzell  was  a  farmer 
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engaged  in  tilling  the  soil  and  raising  stock  in  Madison 
county ;  his  post  office  address  and  market  town  being  Cum- 
ming.  In  the  year  1907  he  borrowed  of  plaintiff  the  sum  of 
$2y000,  and  gave  his  note  for  that  amount,  maturing  March  20, 
1908.  To  secure  this  note,  he  executed  and  delivered  to  plain- 
tiff, concurrently  with  the  execution  of  the  note,  a  chattel 
mortgage  purporting  to  cover  certain  steers  described  as 
follows,  to  wit:  *' Forty  head  of  three  year  old  steers,  weight 
about  1,200  lbs.,  color  reds  and  roans.  Worth  about  $30.00 
per  head.  The  same  is  now  in  my  possession  in  section  14 
and  15,  Lee  township,  Madison  county,  Iowa."  This  mortgage 
was  duly  acknowledged  and  filed  for  record  with  the  county 
recorder  of  Madison  county  on  December  24, 1907.  On  March 
21,  1908,  $53.33  in  interest  was  paid  upon  the  note,  and  on 
the  same  date  $600  of  the  principal  was  paid.    On  February 

12,  1908,  Hartzell  executed  another,  note  to  the  plaintiff  in 

the  sum  of  $2,452.66,  due,  according  to  its  terms,  ninety  days 
after  date,  and  to  secure  the  same  he  on  the  same  day  executed 
another  mortgage  upon  certain  cattle,  containing  the  follow- 
ing description:  ** Fifty  head  of  three  year  old  steers,  weight 
1,250  lbs.,  color  mostly  red.  That  the  same  is  now  in  my 
possession  in  sections  14  and  15,  in  Lee  township,  county  of 
Madison,  state  of  Iowa."  This  mortgage  waa  duly  acknowl- 
edged and  filed  for  record  in  Madison  county  on  February 

13,  1908. 

Prior  to  the  execution  of  either  of  these  mortgages,  Hart- 
zell executed  to  the  defendant  bank  his  note  for  the  sum  of 
$9,000,  and  to  secure  the  same,  executed  a  chattel  mortgage 
which  covered,  among  other  things,  *'14  head  of  cattle,"  de- 
scribed as  '* three  years  old,  mostly  red  in  color."  Hartzell 
was  also  indebted  to  Byers  Bros.  &  Co.,  commission  men  of 
Chicago,  to  whom  he  made  a  mortgage  upon  seventeen  other 
head  of  steers  and  three  calves,  the  amount  of  the  indebted- 
ness, which  this  mortgage  was  made  to  secure,  being  approx- 
imately $3,811.49.  On  April  13,  1908,  Hartzell  shipped  all 
the  cattle  covered  by  these  mortgages,  amounting  in  all  to 
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one  hundred  and  twenty  head,  to  the  Chicago  commission  men, 
retaining  something  like  fifty  head  upon  his  farm  in  Madison 
county.  Hartzell  arrived  in  Chicago  with  the  cattle  on  April 
15th,  and  there  met  one  O'Donnell,  representing  the  defend- 
ant bank,  in  the  office  of  Byers  Bros.  O'Donnell  inquired 
about  the  shipment  of  the  -cattle,  and  wanted  to  know  how  the 
market  was,  and  how  much  money  his  bank  was  to  get  out 
of  the  sale.    He  was  promised  all  he,  Hartzell,  could  spare. 

Byers  Bros,  sold  the  cattle  in  the  regular  way  to  various 
packers,  and  received  therefrom  the  sum  of  $7,542.06  net. 
They  deducted  from  this  the  amount  of  their  indebtedness, 
to  wit,  $3,811.49,  paid  Hartzell  the  sum  of  $25,  and  deposited 
the  remainder,  to  wit,  $3,705.57,  to  the  credit  of  the  defendant 
bank  in  the  Drovers'  National  Bank  of  Chicago. 

The  Byers  Bros,  mortgage  was  upon  one  hundred  head  of 
cattle,  and  was  recorded  in  Madison  county  on  January  23, 
1907.  It  was  given  for  the  purchase  price  of  the  animals 
which  were  bought  for  Hartzell  in  the  Kansas  City  market. 
The  defendant  used  the  amount  of  this  credit  in  the  Drovers' 
Bank  for  the  payment  of  the  indebtedness  owed  it  by  Hart- 
zell, leaving  something  still  due  from  him ;  and  this  action  is 
brought  by  plaintiff  to  recover  the  amount  so  applied  by  de- 
fendant bank,  and  to  establish  a  lien  thereon,  upon  the  theory 
that  the  plaintiff,  in  virtue  of  its  chattle  mortgage,  had  a  lien 
upon  the  cattle  and  the  proceeds  thereof,  and  that  said  pro- 
ceeds were  impressed  with  a  trust  in  its  favor,  to  the  amount 
of  the  chattel  mortgages  upon  the  property.  In  support  of 
this  contention,  it  claims  that  both  Byers  Bros,  and  the  de- 
fendant bank  had  knowledge,  either  actual  or  constructive, 
of  its  mortgages  upon  the  cattle,  and  that  the  lien  thereby 
created  followed  the  fund  arising  from  the  sale  of  the  animals 
60  long  as  the  money  could  be  traced.  On  the  other  hand,  de- 
fendant denies  that  it  had  any  knowledge,  either  actual  or 
constructive,  of  plaintiff's  mortgages,  and  avers  that  the  said 
mortgages  were  each  void  and  of  no  effect  because  of  in- 
sufficiency of  the  description  of  the  property  intended  to  be 
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covered  thereby.  It  therefore  argues  that  although  the  mort- 
gages were  filed  for  record  in  the  proper  county,  and  were 
duly  recorded,  they  gave  no  notice  to  the  defendant  of  any 
lien  in  plaintiflf's  favor. 

It  should  be  remembered,  in  this  connection,  that  Hart- 
zell,  shipped  123  animals  to  Chicago ;  that  plaintiffs  had  mort- 
gageswhich  purported  to  cover  90  head,  under  the  descriptions 
heretofore  given ;  that  defendant  bank  had  a  mortgage  upon 
14  head ;  and  it  also  appears  that  Byers  Bros,  had  a  prior  mort- 
gage, upon  some  or  all  of  the  cattle,  to  cover  a  balance  of  in- 
debtedness for  the  purchase  price.  The  uncontradicted  testi- 
mony shows  that,  at  the  time  plaintiff  took  its  mortgage  upon 
the  40  head  of  cattle,  Hartzell  had  about  150  animals  answer- 
ing the  same  description,  and  the  same  situation  existed  when 
it  took  the  mortgage  upon  the  50  head  of  steers.  And  it 
further  appears  that  there  never  was  any  segregation  of  the 
cattle  covered  by  plaintiff's  mortgage,  and  nothing  done  to 
identify  the  same  or  to  distinguish  those  intended  to  be  cov- 
ered by  the  mortgage.  "When  Hartzell  made  his  Chicago  ship- 
ment, he  still  had  upon  his  farm,  in  Madison  county,  about 
50  head  of  cattle  answering  the  general  description  contained 
in  plaintiff's  mortgage.  Byers  Bros,  had  a  first  mortgage 
upon  all  the  cattle,  which  contained  a  sufficient  description  of 
the  animals,  and  the  defendant  bank  had  a  mortgage  upon 
fourteen  head,  which  was  part  security  for  an  indebtedness 
due  it.  Hartzell  was  also  indebted  to  it  in  a  sum  much  larger ' 
than  the  amount  secured  by  mortgage  upon  the  fourteen 
head ;  and,  when  it  secured  the  balance  of  the  proceeds  from 
the  sale  of  the  cattle,  it  applied  the  same  in  payment  or  part 
payment  of  Hartzell 's  indebtedness. 

I.  Some  time  during  the  summer  of  the  year  1908,  Hart- 
zell filed  a  petition  in  voluntary  bankruptcy,  and  it  is  ap- 
parent that  some  one  must  lose  because  of  their  dealings  with 
^    r^  .-««,  „^  -    ti™-    Whatever  the  rule  elsewhere,  it  is  ap- 

1.    CHATTBL  MOBT-  '  -^ 

tto^'inmm^^  parent  that  the  description  of  the  property, 
ciency.  jjj  gj^^j^  ^f  plaintiff's  mortgages,  were  indefi- 

nite and  uncertain,  and  that,  in  the  absence  of  actual  knowl- 


154  Casady  &  Co.  V.  Bank.  [159  Iowa 

edge  as  to  the  property  intended  to  be  covered  thereby,  the 
recording  of  the  instruments  gave  no  notice  to  any  one.  In- 
deed, such  mortgages  have  been  declared  by  our  decisions  to 
be  void  and  of  no  effect.  See  Smith  v.  McLean^  24  Iowa,  331 ; 
Rhutasel  v.  Stephens,  68  Iowa,  628 ;  Ormsby  v.  Nolan,  69  Iowa, 
130 ;  Hayes  v.  WUcox,  61  Iowa,  732 ;  Barrett  v.  Fisch,  76  Iowa, 
553 ;  Piano  Mfg.  Co.  v.  Griffith,  75  Iowa,  102 ;  W estinghaxise  v, 
McOrath,  131  Iowa,  226 ;  Bank  v.  Chicago  By.  Co.,  122  Iowa, 
503 ;  Cdldwell  v.  Trowbridge,  68  Iowa,  150.  As  already  stated, 
there  is  no  testimony  that  either  Byers  Bros,  or  the  defendant 
bank  had  any  notice  or  knowledge  of  plaintiff's  mortgages, 
save  as  the  record  would  impart  such  notice. 

II.  Assuming,  however,  that  the  mortgages  to  plaintiff 
were  valid  and  covered  ninety  head  of  the  cattle  shipped  to 
Chicago,  and  that  all  persons  dealing  therewith  were  bound 
2    Same-  sale  of    *^  ^^^  notice  of  the  licns,  because    of   the 

proS^F?*  Hen  recordation  of  the  mortgages,  it  does  not  fel- 
on proceida.  i^^  ^^at  this  lien  followed  the  funds  into  the 
hands  of  the  defendant  bank.  In  such  circumstances,  under 
the  rule  announced  in  many  previous  cases,  plaintiff  would 
have  no  lien  upon  the  funds  in  the  hands  of  the  defendant 
bank.  Smith  v.  Ba/ixk,  99  Iowa,  287 ;  In  re  Windhorst,  107 
Iowa,  58;  Waters  v.  Bank,  65  Iowa,  234;  Nordby  v.  Clongh, 
79  Iowa,  428 ;  Harlan  v.  Ash,  84  Iowa,  38 ;  Farmer  v.  Bamk, 
130  Iowa,  469 ;  Burnett  v.  Omtafson,  54  Iowa,  86 ;  Hartwig  v. 
lies,  131  Iowa,  501. 

III.  While  Hartzell  claims  that  he  shipped  the  cattle  to 
Chicago  for  sale  with  the  plaintiff's  knowledge  and  consent, 
the  testimony  upon  this  proposition  is  in  sharp  conflict.    But 

it  does  appear  that,  when  Hartzell  got  to  Chi- 

^*  moptga^d*^  ^'    cago,  he  borrowed  the  sum  of  approximately 

waiver  of  $4,500  upon  the  cattle  still  remaining  at  home, 

lien. 

and  sent,  or  caused  the  same  to  be  sent,  to  the 
plaintiffs,  with  directions  to  apply  the  same  upon  the  notes 
secured  by  mortgage.  Instead  of  doing  this,  plaintiff  applied 
the  amount  on  some  unsecured  indebtedness  and  an  overdraft, 
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and  still  insists  that  it  had  the  right  to  rely  upon  its  mort- 
gage securities.  Again,  before  Hartzell  went  into  bankruptcy, 
an  agent  of  Hartzell  went  to  plaintiffs  for  the  purpose  of 
straightening  out  his  business  with  the  plaintiff,  and  espe- 
cially to  see  that  the  debts  secured  by  mortgages  upon  the 
cattle  were  paid.  At  this  agent's  request,  one  of  the  plaintiffs 
figured  up  the  amount  due  on  the  notes,  secured  by  the  mort- 
gages, and  Hartzell 's  agent  tendered  the  amount  due  on  the 
notes,  secured  by  mortgages,  which  plaintiff's  agent  refused 
to  accept.  This  in  itself  amounted  to  a  release  of  the  mort- 
gages under  well-settled  principles  of  law. 

Under  no  theory  was  plaintiff  entitled  to  recover,  and 
the  decree  dismissing  the  petition  is  manifestly  correct,  and 
it  must  therefore  be,  and  it  is,  Affirmed. 


G.  A.  Lint,  Appellee,  v.  J.  A.  Malone,  Appellant. 

Animals:  trespass:  fences:  liability  for  damages.  Where  plain- 
tiff and  defendant  occupied  adjoining  land  all  previously  used  for 
pasture  and  not  separated  by  a  sufficient  partition  fence,  no 
attempt  having  been  made  to  comply  with  the  statutes  regarding 
division  fences,  and  the  defendant  was  not  aware  the  adjoining 
land  was  being  cropped,  he  was  not  liable  for  injury  to  the  crop 
caused  by  his  stock  escaping  from  his  pasture,  under  Code,  Section 
2313. 

Appeal  from  Polk  District  Court, — Hon.  W.  H.  McHenry, 

Judge. 

Monday,  March  17,  1913. 

This  is  an  action  for  damages  for  alleged  trespassing 
of  stock  running  at  large,  and  for  alleged  negligence  of  de- 
fendant in  permitting  same.  There  was  a  general  denial 
by  the  defendant.  There  was  a  trial  to  a  jury  and  a  verdict 
and  judgment  for  the  plaintiff.  Defendant  has  appealed. — 
Reversed. 
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Clark  &  Hutchinson  and  Harry  N.  Hansen,  for  appellant. 

J.  L.  Witmcr,  for  appellee. 

EvAJNs,  J. — The  plaintiff  was  a  renter  for  the  year  1910 
of  certain  thirty-five  acres  of  ground  owned  by  one  Burgett. 
This  land  was  joined  on  the  south  by  certain  land  of  the  de- 
fendant. The  defendant's  land  was  used  solely  as  a  pasture 
for  cattle  and  horses.  For  the  year  1909  the  defendant  had 
also,  under  an  arrangement  with  Burgett,  used  Burgett 's 
land  for  the  same  purpose.  There  was  a  partition  fence  of 
some  kind  between  the  two  tracts.  This  was  more  or  less  out 
of  repair.  Without  some  repair  it  was  not  efficient  to  re- 
strain stock  from  passing  through  it.  Whatever  repairing 
had  been  done  in  the  past  had  been  so  done  by  the  defendant 
alone.  No  repairing  had  been  done  by  the  plaintiff  or  his 
lessor.  No  request  had  ever  been  made  by  either  of  the  ad- 
joining owners  for  a  compliance  with  the  statute  relating  to 
partition  fences.  The  lands  are  located  upon  the  river  bot- 
tom, and  appear  to  be  more  or  less  waste  in  character,  and 
appear  to  have  no  other  improvements  than  the  fences.  The 
defendant  had  no  knowledge  of  the  proposed  use  of  the  Bur- 
gett land  for  cropping  purposes  until  the  latter  part  of  May, 
1910.  On  the  day  he  discovered  such  fact,  the  plaintiff  had 
taken  down  the  entire  partition  fence,  such  as  it  was,  and 
had  asserted  his  right  of  possession  to  a  line  further  south 
than  the  location  of  the  partition  fence,  and  was  engaged 
in  plowing  the  gt^ound  accordingly.  This  was  done  under 
the  advice  of  Burgett.  To  the  extent  of  the  foregoing,  tlie 
facts  are  not  in  dispute.  An  injunction  suit  was  immediately 
begun  by  the  defendant  against  the  plaintiff  herein  and  his 
lessor  to  restrain  interference  with  the  partition  line,  and 
such  suit  was  pending  at  the  time  of  the  trial  herein.  The 
stock  of  the  defendant  crossed  the  partition  line  onto  the 
lands  of  the  plaintiff  and  his  lessor  a  number  of  times,  both 
before  and  after  the  removal  of  the  fence  by  the  plaintiff. 
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At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  directed  verdict.  The  principal  ground  of  such 
motion  was  that  the  case  was  covered  by  section  2313  of  the 
Code,  and  that  there  was  no  lawful  partition  fence  between 
the  parties,  and  that  no  assignment  had  been  made  under  the 
provisions  of  the  statute.  The  statutory  provisions  as  to 
assignment  and  maintenance  of  a  partition  fence  are  contained 
in  sections  2355-2368.  Section  2313,  relating  to  trespassing 
animals,  provides  as  follows:  "If  there  be  no  lawful  parti- 
tion fence,  and  the  line  thereof  has  not  been  assigned,  either 
by  the  fence  viewers  or  by  agreement  of  the  parties,  any  ani- 
mal trespassing  across  such  partition  line  shall  not  be  dis- 
trained, nor  shall  there  be  any  liability  therefor."  Section 
2314  also  provides  as  follows:  **But  where  a  partition  fence 
is  required  by  law  to  be  erected  or  maintained,  stock  escap- 
ing across  such  partition  line  shall  be  dealt  with  as  provided 
in  the  preceding  section.*' 

In  Miracle  Pressed  Stone  Co.  v.  Roth,  144  Iowa,  656,  we 
had  occasion  to  consider  these  statutes.  We  held  there  that, 
inasmuch  as  there  was  no  partition  fence,  the  plaintiff  having 
failed  to  require  one,  on  the  one  hand,  and  failed,  on  the  other 
hand,  to  assume  the  burden,  he  could  not  recover  for  the  tres- 
passing of  the  cattle  of  the  adjoining  landowner  by  crossing 
such  line.  To  the  same  general  effect,  under  a  somewhat  dif- 
ferent statute,  see  Duffees  v.  Judd,  48  Iowa,  256.  See,  also, 
De  Mers  v.  Rohan,  126  Iowa,  488. 

In  the  present  case  the  plaintiff  testified  as  follows : 

This  ground  had  been  pastured  all  season,  before  I  started 
to  plow  the  ground  up,  by  Malone's  cattle.  There  had  been 
a  fence.  In  places  there  was  not  a  fence,  and  in  places  there 
was.  The  cattle  ran  onto  it  from  the  time  I  planted  my  com 
on  the  14th  day  of  May  to  the  16th  day  of  June,  just  back- 
ward and  forward  every  day ;  about  thirty-five  head  of  grown 
cattle.  There  was  seven  head  of  horses  for  a  while.  At  that 
time  some  of  the  com  was  et  off  to  the  ground,  and  some  of 
the  com  was  pretty  near  waist  high.    Some  places  they  had 
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eaten  up  half  of  it  and  better.  For  fifteen  or  twenty  or 
thirty  feet  they  would  pull  it  all  out  and  eat  it,  and  other 
places  they  would  leave  five  or  six  hills.  They  tramped,  it 
all  to  pieces.  There  was  other  pasture  connected  with  it. 
There  was  this  thirty  acres  of  Malone 's  and  this  forty  was 
altogether.  There  was  nothing  said  between  Mr.  Malone  and 
I  about  this  stock  being  in  there  till  I  was  building  a  fence, 
and  he  served  an  injunction  on  the  28th  of  May.  .  .  . 
Some  places  there  was  a  fence  between  my  piece  and  Mr. 
Malone 's  ground,  maybe  up  five  or  six  rods,  and  then  five  or 
six  rods  there  was  no  fence  or  posts.  It  had  been  a  wire  fence 
at  one  time.  The  fence  on  the  west  of  it,  the  old  bed  of  the 
river  run  down  there  and  washed  the  fence  out;  and  a  long 
place  in  the  middle,  for  about  two-thirds  of  the  space  to  the 
west  side,  there  was  no  fence  for  eight  or  ten  rods,  and  on  the 
east  side  there  was  no  fence  for  about  fifteen  rods,  and  there 
was  other  places  there  was  no  fence ;  that  was  on  the  line  be- 
tween Burgett  and  Malone.  Some  posts  were  gone.  The 
cattle  crossed  that  fence  to  get  into  my  corn;  that  is  where 
they  came  all  the  time,  over  the  division  line.  The  fence 
had  been  that  way  for  two  or  three  years. 

We  think  the  case  comes  squarely  under  the  provision 
of  section  2313  of  Code  as  heretofore  construed ;  nor  does  it 
operate  inequitably  in  this  case.  There  was  no  fair  reason 
apparent  why  the  plaintiff  or  his  lessor  should  have  attempted 
to  crop  this  ground  without  some  notice  to  the  defendant,  and 
without  making  provision  for  a  partition  fence.  It  is  undis- 
puted that  the  defendant's  field  had  been  maintained  as  a 
pasture  for  many  years,  and  that  the  plaintiff's  land  had 
not  been  cropped  the  preceding  year.  "Whether  it  had  ever 
been  cropped  before  does  not  appear.  Be  that  as  it  may, 
under  the  provision  of  the  statute  quoted,  and  under  the 
evidence  in  this  record,  the  plaintiff  was  not  entitled  to  a 
submission  of  the  case  to  the  jury. 

The  judgment  below  must  therefore  be  Reversed. 
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H.  L.  Smith,  Administrator  with  Will  Annexed  of  the  Estate 
of  Mary  Duncan,  Deceased,  Plaintiff  and  Appellee,  v. 
John  Randolph,  Administrator  of  the  Estate  of  Jon- 
athan Duncan,  Deceased,  Defendant  and  Appellant. 

TmstB:     EVIDENCE:  ADMISSIONS.     In  an  action  by  the  widow  against 

1  the  administrator  of  her  husband's  estate  to  impress  a  trust  upon 
a  promissory  note,  evidence  that  plaintiff  signed  and  verified  a 
petition  for  the  appointment  of  the  administrator,  in  which  it 
was  stated  that  deceased  owned  personal  property  in  value  the 
same  as  the  amount  of  the  note,  while  admissible  as  an  admis* 
sion  was  not  of  great  weight,  owing  to  the  aged  and  enfeebled 
condition  of  plaintiff  and  the  circumstances  under  which  it  was 
drawn  and  executed. 

Same:     bxtrden  or  proof.    It  being  undisputed,  in  an  action  to  impress 

2  a  trust  upon  a  note  in  the  hands  of  the  administrator  of  her  hus- 
band's estate,  that  the  note  represented  a  part  of  the  proceeds  of 
land  belonging  to  plaintiff,  and  it  came  into  possession  of  her 
husband  as  her  agent,  the  burden  was  on  the  administrator  to  show 
that  the  husband  had  acquired  the  ownership  by  gift  or  otherri'ise. 

Appeal  from  Keokuk  District  Court, — Hon.  John  P.  Talbqtt, 

Judge. 


Monday,  March  17,  1913. 

This  is  a  suit  in  equity  to  impress  a  trust  upon  and 
establish  ownership  of  a  promissory  note  for  $2,200.  There 
was  a  decree  for  the  plaintiff,  and  the  defendant  appeals. — 
Affirmed, 

D.  W.  Hamilton  and  Fred  Smith,  for  appellant. 

Eicher  &  Livingston  and  Tailey  <&  HamUton^  for  appellee. 
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Evans,  J. — ^Mary  Duncan  and  Jonathan  Duncan  were  hus- 
band and  wife.  The  husband  died  in  1909.  This  suit  was 
begun  against  his  administrator  by  the  widow.  Pending 
the  suit  the  plaintiff  died  and  her  administrator  was  substi- 
tuted. The  controversy  between  the  administrators  of  the 
two  estates  relates  to  the  ownership  of  a  promissory  note 
for  $2,200.  This  note  was  dated  March,  1906,  and  was 
drawn  payable  to  Jonathan  Duncan  and  signed  by  one  S. 
Dings  and  one  Moritz  as  surety.  The  note  was  given  by  the 
makers  to  Jonathan  Duncan  for  money  loaned.  The  con- 
tention of  the  plaintiff  is  that  the  money  thus  loaned  was  the 
money  of  the  wife,  Mary,  and  that  it  was  loaned  by  her 
husband  as  an  agent  only.  It  is  undisputed  that  the  money 
so  loaned  was  a  part  of  the  proceeds  of  the  sale  of  a  farm  of 
eighty  acres.  This  farm  belonged  to  the  wife  and  had  be- 
longed to  her  from  a  time  prior  to  the  marriage.  It  was 
sold  in  June,  1905,  for  $6,500.  Of  this  purchase  price,  $6,450 
was  represented  by  two  promissory  notes  executed  by  the 
purchaser,  one  for  $4,250  and  the  other  for  $2,200,  both 
payable  March  1st  following,  and  both  secured  by  mortgage. 
On  March  1st  the  $2,200  note  was  paid,  and  the  other  ap- 
pears to  have  been  extended.  The  business  was  transacted 
by  Jonathan  and  the  $2,200  note  was  paid  to  him.  Upon 
such  payment,  he  immediately  loaned  the  proceeds  thereof 
to  Dings  and  took  from  Dings  the  note  now  in  controversy. 
The  theory  and  contention  of  the  defendant  is  that  the 
husband  and  wife  divided  the  proceeds  of  the  farm  and 
awarded  one-third  thereof  to  the  husband  and  two-thirds 
thereof  to  the  wife.  This  theory  would  be  plausible  enough 
if  there  were  any  substantial  evidence  to  support  it.  If  it 
can  be  said  that  there  is  any  evidence  at  all  in  support  of 
this  theory,  it  is  the  merest  scintilla.  These  parties  were 
married  in  1876.  At  that  time  Mary  owned  this  farm. 
Jonathan  wad  a  widower  with  four  children  He  was  a 
laborer  and  had  no  property.  They  occupied  this  farm  and 
farmed  the  same  until  1891.     After  that  date  they  rented 
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the  land  in  lieu  of  farming,  but  continued  to  occupy  it  until 
1901,  when  they  bought  a  home  in  town  and  moved  into  it. 
Here  they  continued  until  the  death  of  Jonathan  in  1909. 
No  children  were  born.  Nothing  was  ever  expended  for 
additional  improvements  on  the  farm  subsequent  to  the  mar- 
riage. There  was  some  incumbrance  on  the  farm.  It  ap- 
pears, however,  to  have  been  created  in  1877  and  was  after- 
wards paid  out  of  the  resources  of  Mary  in  the  form  of 
notes  held  by  her  and  legacies  received  by  her. 

The  principal  evidence  relied  on  by  the  defendant  to 
show  Jonathan's  ownership  of  the  note  in  controversy  is 

the  fact  that  after  his  death,  Mary,  the  widow, 
dence :  aamis-    Signed  a  petition  for  the  appointment  of  the 

present  administrator,  and  that  such  petition 
contained  a  recital  that  the  decedent  owned  $1,200  worth 
of  real  estate  and  $2,200  worth  of  personal  property.  This 
petition  was  prepared  by  the  attorney  of  the  heirs  of  Jona- 
than Duncan.  It  was  presented  to  the  widow  for  her  sig- 
nature. It  was  read  to  her  by  the  attorney,  who  explained 
to  her  also  that  she  had  the  first  right  to  appointment  as 
administrator  unless  she  consented  to  the  appointment  of 
Mr.  Randolph.  She  answered  that  she  was  satisfied  with  the 
appointment  of  Mr.  Randolph.  The  attorney  did  not  profess 
to  be  acting  as  her  attorney.  Neither  did  he  inform  her 
that  he  was  attorney  for  the  heirs  or  for  any  one  else.  She 
was  at  that  time  eighty-four  years  of  age.  Her  faculties 
had  failed  to  a  marked  degree.  Her  signature  was  in  the 
form  of  *'her  mark,"  although  she  had  been  able  to  write 
in  former  years.  She  also  verified  the  petition  before  the 
attorney  as  notary.  The  offered  evidence  was  admissible 
as  in  the  na^ture  of  admissions,  but  in  the  circumstances  shown 
it  is  not  entitled  to  be  regarded  as  of  great  weight 

There  is  evidence  of  a  conversation  with  one  witness 
tending  to  show  knowledge  of  Mary  that  Jonathan  had  this 
note,  but  this  also  is  very  indefinite.  Nycum,  the  pur- 
chaser of  the  farm,  testified  that  he  "rather  thought"  that 

Vol.  1591a.— 11 
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the  purchase-money  notes  executed  by  him  were  payable  to 
Jonathan,  but  that  he  '* could  not  tell  exactly."  The  $2,200 
note  had  been  destroyed  by  him  after  its  payment  and  was 
therefore  not  produced.  It  appears  beyond  question  that 
the  $4,250  note  was  payable  to  Mary.  The  mortgage,  also, 
that  was  executed  by  Nycum,  described  both  n^tes  as  pay- 
able to  Mary. 

The  sum  of  the  situation  therefore  is  that  the  note  in 

controversy  represented  a  part  of  the  proceeds  of  the  sale 

2    samb  •  burden     ^^  Mary 's  farm,  and  that  such  proceeds  came 

of  proof.  jjj^Q  ^^^  hands  of  Jonathan  as  the  agent  of  his 

wife.  The  burden  therefore  was  on  the  defendant  adminis- 
trator to  show  by  satisfactory  evidence  that  the  ownership 
of  these  proceeds  had  been  acquired  by  Jonathan  either  by 
gift  or  otherwise.  The  trial  court  found  the  evidence  insuf- 
ficient.   We  reach  the  same  conclusion. 

The  decree  of  the  lower  court  must  therefore  be  Affirmed. 


Fred  Wolf,  Appellant,  v.  Urban  E.  Lodge,  Mrs.  Urban  E. 
Lodge,  his  wife,  Lyde  Ball  and  Tamar  Ball,  Appellees. 

Specific  performance:     option  of  lessee  to  purchase.    Ordinarily-  a 

1  contract  to  be  specifically  enforced  must  be  mutual,  but  this  rule 
does  not  apply  where  the  agreement  to  convey  at  the  option  of  a 
lessee  forms  a  part  of  the  lease  and  enters  into  the  consideration. 

Same:    option  to  purchase:    uncertatntt  of  terms:    enforcement. 

2  The  provision  in  a  lease  giving  the  lessee  the  option  to  purchase 
the  premises,  which  does  not  fix  the  price  or  provide  a  method  for 
ascertaining  the  same,  is  too  uncertain  to  be  specifically  enforce- 
able. Thus  the  provision  that  whenever  the  lessor  ''shall  offer 
the  above  described  land  for  sale"  the  lessee  should  have  the  fiiat 
opportunity  to  buy  was  unenforceable  because  failing  to  atate  or 
provide  any  method  of  ascertaining  the  price. 

Appeal  from  Muscatine  District  Court. — ^Hons.  "Wm.  The- 

OPHiLUS  and  L.  J.  Horan,  Judges. 
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Monday,  March  17,  1913. 

A  DEMURRER  to  the  petition  was  sustained,  and  as  plain- 
tiff elected  to  stand  on  the  ruling,  the  action  was  dismissed. 
The  plaintiff  appeals. — Affirmed. 

Jayne  <fe  Hoffman,  for  appellant. 

E.  C.  Nichols,  for  appellees. 

Ladd,  J. — In  September,  1895,  the  plaintiff  leased  of  W. 
A.  Hunter  about  fifteen  acres  of  land  **from  January  1,  1896, 
until  it  is  sold  at  a  rent  of  $5  per  year  paying  in  hauling 
five  cords  of  w,ood  from  said  pasture  to  West  Liberty  each 
year."  The  lease  was  in  writing,  and,  after  providing  that 
rent  unpaid  should  become  a  lien  on  property  kept  thereon 
and  for  forfeiture,  it  was  declared  '*not  transferable*'  and 
contained  this  clause:  **Said  lessor  agrees,  whenever  he 
shall  offer  the  above-described  land  for  sale,  he  will  give 
said  lessee  the  first  opportunity  to  buy  the  same."  The  peti- 
tion alleged  the  execution  of  this  lease;  that  Hunter  subse- 
quently departed  this  life,  devising  the  land  to  his  wife, 
Lizzie ;  that  she  died  leaving  the  same  by  will  to  defendants 
Lyde  and  Taraar  Ball;  that  plaintiff  had  been  in  possession 
of  the  premises  continually  since  the  date  of  the  lease,  had 
paid  the  rent  stipulated,  but  that  about  February  6,  1911, 
Lyde  and  Tamar  Ball  sold  and  conveyed  the  land  to  one 
Lodge,  who  had  taken  possession  and  was  cutting  timber 
therefrom,  and  claimed  to  own  the  same;  that  these  parties 
were  informed  of  the  provisions  of  said  lease,  and  charged 
with  notice  thereof  by  plaintiff's  possession;  and  that  plain- 
tiff was  ''still  entitled  to  purchase  the  land  at  the  price  for 
which  said  land  was  sold  to  said  Urban  B.  Lodge,  because  of 
the  failure  of  said  defendants  Lyde  and  Tamar  Ball  to  give 
him  an  opportunity  to  exercise  his  option  to  purchase  said 
land,"  and  prayed  for  specific  performance.    The  defendants 


164  Wolf  v.  Lodge.  [159  Iowa 

separately  demurred  on  the  ground  that  the  facts  stated  did 
not  entitle  the  plaintiff  to  the  relief  demanded.  The  de- 
murrers were  sustained,  and  of  this  ruling  complaint  is  made. 
Ordinarily  a  contract,  to  be  specifically  enforceable,  must 
be  mutual.  Olive  v.  Dougherty,  3  G.  Greene,  371 ;  Hopgood 
1  Specific  pbb-  ^''  -^^cCatt^Zand,  120  lowa,  218.  But  there  are 
uon'of'Tereee*"  well-recognized  exceptions  to  this  rule,  among 
to  purchase.  which  is  where  the  agreement  to  convey  at  the 
option  of  the  lessee  forms  a  part  of  a  lease  and  enters  into 
its  consideration.  Butler  v.  Threlkeld,  117  Iowa,  116.  This  is 
on  the  theory,  as  explained  in  Hawralty  v.  Warren,  18  N.  J. 
Eq.  124  (90  Am.  Dec.  613),  that:  *'In  taking  a  lease,  a  tenant 
may  be  willing  to  pay  a  high  rent  for  a  number  of  years,  pro- 
vided the  landlord  will  give  him  an  optional  right  to  purchase 
at  a  fixed  price ;  and  it  is  not  to  be  presumed  that  the  landlord 
would  agree  to  such  a  concession  unless  he  had  a  consideration 
in  the  lease.  And  sufficient  consideration  would  make  such  a 
unilateral  contract  binding  in  equity.''  Willard  v.  Tayloe, 
8  Wall.  557,  (19  L.  Ed.  501) ;  HaU  v.  Center,  40  Cal.  63; 
Maughlin  v.  Perry,  35  Md.  352 ;  Hayes  v.  O'Brien,  149  111.  403, 
(37  N.  E.  73,  23  L.  R.  A.  555) ;  21  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  355. 

It  will  be  observed,  however,  that  the  lease  does  not  fix 
or  specify  the  price  at  which  the  lessee. might  buy;  and  the 

issue  in  controversy  is  whether  a  method  of 

2 .   Same  :  option  _x   •    •       ii.  •    •  •  j    j   rm_   x  j.t_  •    • 

to  purchase :      ascertaining  this  is  provided.  That  this  is  essen- 
terms:  en-        tial  where  the  price  is  not  named  docs  not  Seem 

forcement. 

to  be  questioned.  Mr.  Pomeroy,  in  his  w'ork  on 
Specific  Performance,  section  148,  after  saying  that  the  price 
is  a  material  term,  proceeds:  *'It  must  either  be  fixed  by  the 
agreement  itself,  or  means  must  therein  be  provided  for  as- 
certaining it  with  certainty.  In  the  absence  of  such  pro- 
vision, either  stating  it  or  furnishing  a  mode  for  fixing  it, 
the  agreement  would  be  plainly  incomplete,  and  could  not 
be  enforced;  and,  if  the  contract  is  written,  this. term  must 
appear  in  the  memorandum  or  written  instrument. ' '    In  other 
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words,  if  the  agreement  of  the  parties  is  incomplete,  the  court 
cannot  put  itself  in  their  stead  and  make  a  contract  for  them. 
As  the  clause  in  question  does  not  relegate  fixing  the  price  to 
a  third  party  in  order  to  sustain  appellant's  contention,  it 
must  be  construed  to  indicate  a  method  by  which  the  parties 
themselves  shall  ascertain  this.  Counsel's  theory  seems  to 
be  that  the  parties,  in  agreeing  that  ''whenever  the 
(lessor)  shall  offer  the  above-described  land  for  sale,  he 
shall  give  said  lessee  the  first  opportunity  to  buy  the 
same,"  contemplated  that  such  offer  should  specify  the  price 
he  would  accept  or  a  reasonable  or  fair  price,  and  there- 
fore that,  when  the  lessor  desired  to  terminate  the  lease, 
it  was  incumbent  on  him  to  offer  the  land  for  sale  to  the 
tenant  at  some  price  to  be  fixed  by  himself  or  to  be  ascertained 
at  a  fair  valuation.  Nothing  in  the  instrument  indicates  a 
purpose  of  the  parties  to  limit  the  price  to  the  fair  or  reason- 
able value  of  the  land.  The  lessor  in  no  manner  limited  his 
right  to  retain  the  property  indefinitely,  and,  as  we  think,  did 
not  intimate  at  what  price,  whether  reasonable  or  otherwise, 
he  would  sell.  Nor  did  he  undertake  that  he  ever  would  offer 
to  sell.  He  merely  stipulated  that,  whenever  he  should  offer 
the  land  for  sale,  he  would  afford  the  lessee  the  first  oppor- 
tunity to  buy.  But  he  did  not  undertake  to  name  a  price  in 
putting  it  on  the  market,  nor  did  he  agree  that  opportunity  to 
buy  should  be  at  a  specified  sum  or  one  in  some  manner  to 
be  ascertained.  The  case  is  like  Fogg  v.  Pricey  145  Mass.  513 
(14  N.  E.  741),  where  the  covenant  was  that,  **if  the  premises 
are  for  sale  at  any  time,  the  lessee  shall  have  the  refusal  of 
them";  and  the  court  said;  **This  is  simply  an  agreement 
to  give  the  lessee  the  first  chance  to  make  a  contract  an  agree- 
ment to  sell,  if  the  parties  can  agree,  but  not  otherwise.  It 
neither  fixes  the  price  nor  provides  any  way  in  which  it  can  be 
fixed.  Suppose  that  the  premises  had  been  advertised  for 
sale,  and  that  the  tenant  had  brought  his  bill  at  once,  it  is 
plain  that  the  court  could  not  have  named  any  sum  at  which 
the  lessor  should  be  compelled  to  sell.     Considered,  there- 
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fore,  in  the  light  of  a  contract  to  sell,  as  it  is  treated  by  the 
bill,  it  does  not  satisfy  the  statute  of  frauds,  and,  apart  from 
the  statute,  does  not  suggest  a  contract  such  as  equity  can 
specifically  enforce." 

In  Folsom  v.  Harr,  218  111.  369  (75  N.  E.  987,  109  Am. 
St.  Rep.  297),  the.  lease  contained  the  covenant  that  **  Should 
such  party  of  the  first  part  conclude  to  sell  this  property, 
then  said  party  is  to  have  first  chance  to  buy  the  same;" 
and  the  court  held  that  the  contract  was  uncertain  in  that  it 
stated  no  price  for  which  the  land  would  have  sold,  and  no 
method  for  the  determination  of  such  price,  cited  Fogg  v. 
Price,  supra,  and  proceeded  to  distinguish  the  contract  from 
that  considerecl  in  Hayes  v.  O'Brien,  149  111.  403  (37  N.  E. 
73,  23  L.  R.  A.  555).  In  that  case  the  clause  in  the  lease 
provided  that,  **Said  party  of  the  first  part  hereby  reserves 
the  right  or  privelege  of  selling  that  portion  of  said  land 
at  any  time  from  and  after  this  day ;  but  no  such  sale  of  said 
land  shall  be  made  by  said  first  party  without  first  having 
given  said  second  party  the  privilege  of  purchasing  said 
land  upon  such  premises  and  at  the  same  price  per  acre  as 
any  other  person  or  purchaser  might  have  offered  therefor." 
And  the  court,  in  holding  this  sufficiently  definite,  said: 

This  language  is  plain  and  unambiguous,  and  admits 
of  no  construction  other  than  that  the  terms  and  price  per 
acre  at  which  the  lessee  might  purchase  was  the  same  as  of- 
fered by  any  other  person  or  purchaser,  and  which  the  lessor 
was  willing  to  accept.  It  is  true,  as  said  by  counsel,  the 
lessor  was  not  bound  to  sell  at  all,  nor  was  he  bound  to  take 
any  price  offered.  But  he  covenanted  that  before  he  would 
sell  to  any  other  person  than  the  lessee,  at  any  price,  the 
lessee  might  exercise  his  option  to  take  the  land  at  the  price 
offered;  that  is,  the  lessee  might  purchase  upon  the  terms 
and  at  the  price  the  lessor  was  offered  by  another,  which  he 
decided  to  acieept.  As  already  seen,  the  fact  that,  by  the  con- 
tract, the  lessor  was  not  bound  to  sell  would  not  render  the 
contract  invalid.  By  the  contract  of  the  parties,  the  lessee 
had  acquired  an  estate  for  years  in  the  land;  and  as  parcel 
of  the  transaction,  and  entering  into  its  consideration  for 
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the  execution  and  acceptance  of  the  contract,  he  acquired 
the  right  to  purchase  the  leased  premises,  if  his  landlord 
determined  to  sell.  It  may  well  be  that  the  landlord  was 
then  unwilling  to  sell  at  any  price,  and  that  the  tenant  was 
willing  to  accept  a  lease  under  him,  but  wholly  unwilling  to 
accept  a  lease  for  a  term  of  years,  and  run  the  hazard  of  a 
sale  to  one  whose  interests  might  be  inimical  to  his  own. 
.  .  .  It  is  clear  the  lessor  was  not  bound  to  sell,  but  hav- 
ing determined  to  do  so,  at  a  price  and  upon  terms  satisfac- 
tory to  himself,  offered  by  some  other  person  or  purchaser 
without  first  giving  to  the  lessee  the  right  to  exercise  his  op- 
tion to  purchase  the  land  upon  the  same  terms;  and  it  can- 
not be  presumed  that  the  tenant  would  have  taken  the  lease 
without  this  covenant,  or  that  the  landlord  would  have  granted 
the  concession  without  each  understanding  that  it  entered 
into  and  formed  a  part  of  the  consideration  moving  between 
them. 

Had  the  lessor  in  this  case  been  required  to  fix  a  price 
in  offering  for  sale,  the  decision  would  have  been  in  point. 
But  the  language  of  the  contract  cannot  fairly  be  so  con- 
strued. To  do  so,  it  would  be  necessary  to  add  a  condition 
the  parties  did  not  chose  to  insert,  and,  of  course,  this  is  not 
permissible.  To  offer  for  sale  means  no  more  than  to  put  on 
the  market.  Of  course,  one  in  doing  so  may  offer  at  a  fixed 
price,  but  this  is  not  to  be  implied  from  the  express  offer  to 
sell.  Nor  is  there  anything  in  the  lease  indicating  that  the 
parties  so  intended  rather  than  to  leave  the  matter  of  price 
to  future  negotations.  Manifestly  this  was  their  design,  and, 
the  contract  being  indefinite  in  this  respect,  the  court  rightly 
held  it  not  specifically  en{orcesb\e,-»-Affirm€d. 


Gertrude  Eastman,  Appellee,  v.  D.  P.  Eastman,  Appellant. 

Husband  and  wife:     separate  maintenance:     alimony.    The  allow- 
1    ance  of  temporary  alimony  in   actions   for  separate  maintenance 
is  discretionary  with  the  trial  court  the  same  as  in  actions  for 
divorce. 
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Same.     The  court  will  not  undertake  on   a  preliminary  motion   for 

2  alimony  to  inquire  into  and  pass  upon  the  merits  of  the  case  in  de- 
termining the  motion,  but  it  will  look  to  the  pleadings  to  see  if 
a  meritorious  claim  is  alleged,  and  will  inquire  into  the  financial 
resources  of  the  parties. 

Same:      temporary   alimony:      excessive   allowance.     Where   the 

3  wife  asking  separate  maintenance  had  done  little  to  assiat  the 
defendant  in  accumulating  his  property,  which  was  not  of  large 
value,  and  there  was  some  doubt  as  to  which  of  the  parties  was  to 
blame  for  the  separation,  an  allowance  of  $200  for  attorney's 
fees  and  suit  money,  and  $30  per  month  for  support  was  exces- 
sive, and  is  reduced  on  appeal  to  $100  for  attorney's  fees  and 
suit  money,  and  $10  per  month  for  support. 

AppecU  from  Boone  District  Court,— 'Ron.  C.  G.  Lee,  Judge. 

Monday,  March  17,  1913. 

Action  by  wife  against  husband  for  separate  mainte- 
nance. Appeal  by  defendant  from  an  order  granting  plain- 
tiff's application  for  temporary  alimony.  The  material  facts 
are  stated  in  the  opinion. — Modified  and  Affirmed. 

Stevens,  Fry  &  Stevens,  for  appellant. 

D,  O.  Baker,  for  appellee. 

WB.4VKB,  C.  J. — The  plaintiff  charged  defendant  with 
cruel  and  inhuman  treatment,  endangering  her  life,  and  with 
failure  and  refusal  to  provide  her  a  home  or  means  of  sup- 
port. The  defendant  appeared  to  the  action,  admitted  the 
marriage  relations,  denied  that  he  had,  in  any  manner,  ill 
treated  or  abused  the  plaintiff,  or  refused  to  maintain  and 
provide  for  her  at  his  home,  and  alleged  that  plaintiff  had 
left  his  home  and  deserted  him  without  cause.  Plaintiff 
filed  a  motion  for  an  allowance  of  attorney's  fees,  suit  money, 
and  support,  pending  the  action.  The  motion  was  supported 
and  resisted  by  aflBdavits  of  the  parties  and  other  witnesses, 
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and  testimony  was  also  taken  on  both  sides  in  the  presence 
of  the  court.  At  the  close  of  the  hearing  on  the  motion  the 
court  made  an  allowance  in  plaintiff's  favor  of  $100  for  at- 
torney's fees,  $100  suit  money,  and  $30  per  month  for  sup- 
port until  final  hearing  of  the  issues  upon  the  merits  of  the 
case.    It  is  from  this  order  the  defendant  has  appealed. 

For  a  reversal  of  the  trial  court's  order,  it  is  argued  that 
plaintiff  did  not  show  probable  ground  for  a  decree  of  sep- 
arate maintenance,  and  for  this  reason  her  motion  for  tempor- 
ary alimony  should  have  been  denied.  Counsel  concede  that 
in  an  action  for  absolute  divorce  a  reasonable  allowance  of 
temporary  alimony  is  usually  granted  the  wife  substantially 
as  a  matter  of  course,  unless  it  clearly  appears  that  she  has 
sufficient  financial  resources  for  her  support  and  the  proper 
presentation  and  trial  of  her  case.  It  is  said,  however,  that 
the  rule  is  different  where  the  wife  asks  separate  maintenance 
and  not  an  absolute  divorce ;  and  that  in  such  case  she  is  re- 
quired, not  only  to  present  a  pleading  or  an  issue  in  proper 
form,  but  must  go  further  and  make  a  showing  of  merit,  upon 
the  facts,  sufScient  to  indicate  a  prima  facie  or  probable  right 
to  the  relief  prayed  for  in  her  petition. 

It  has  quite  often  been  held  by  this  court  that  allow- 
ance of  temporary  alimony,  in  divorce  cases,  is  largely  a  mat- 
1.  Husband  and    ^^^  ^^  discretion  in  the  trial  court,  with  which 

m^tenanc??*  ^^  wiU  not  interfere,  except  in  extreme  cases. 

alimony.  Campbell  V,  CampbeU,  73  Iowa,  482.     It  is 

true  that  the  distinction  made  by 'counsel  between  alimony  in 
actions  for  absolute  divorce  and  in  actions  for  separate  main- 
tenance has  the  support  of  certain  precedents  from  other 
states.  See  14  Cyc.  761,  and  cases  there  cited.  We  have 
not  examined  to  see  how  far,  if  at  all,  the  decisions  referred 
to  have  been  influenced  by  statutes  of  the  states  where  this 
doctrine  has  been  approved;  but  our  own  statute,  which 
authorizes  temporary  allowances  of  that  nature,  refers  to  both 
actions  in  the  same  provision,  and  appears  to  make  the  right  or 
privilege  applicable  to  each,  or  either,  upon  the  same  terms. 
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Code,  section  3177.  The  only  decision  of  this  court  relied  upon 
by  defendant  as  sustaining  his  position  in  this  respect  is  Har- 
low V.  Harlow,  150  Iowa,  173,  but  it  is  hardly  in  point.  There 
we  affirmed  an  allowance  of  temporary  alimony  in  a  proceed- 
ing of  this  nature,  saying  simply  that  the  plaintiff  had  made 
a  prima  fade  case,  justifying  the  order  made  in  her  behalf. 
The  same  is  to  be  said  of  Simpson  v.  Simpson,  91  Iowa,  235. 
In  neither  ease  did  we  attempt  to  draw  any  distinction  be- 
tween actions  for  divorce  and  actions  for  separate  mainte- 
nance, so  far  as  right  to  allowance  of  temporary  alimony  is 
concerned,  or  indicate  that  any  greater  burden  is  cast  upon 
the  applicant  in  one  case  than  in  the  other.  As  we  have  al- 
ready said,  the- statute  suggests  no  such  distinction;  and  it 
is  not  easy  to  conceive  of  any  good  reason  why  the  court 
should  make  it  more  burdensome  for  a  wife  who  seeks  equit- 
able relief  without  a  dissolution  of  the  marriage  ties  than 
for  one  who  is  demanding  that  the  conjugal  relation  be 
totally  severed. 

It  is  true  that  the  court  will  look  to  the  pleadings  to 
ascertain  if  a  meritorious  claim  is  alleged,  and  inquire  into 

the  financial  resources  of  the  respective  par- 
^^^  ties.    It  may,  and  frequently  does,  require  a 

sufficient  showing  of  facts  to  indicate  that  the  allegations  of 
the  petition  are  made  in  apparent  good  faith,  with  the  pur- 
pose to  put  the  same  to  the  test  of  actual  trial  and  adjudica- 
tion ;  but  it  ought  not  to  be  expected,  and  for  obvious  reasons 
the  court  should  not  undertake,  upon  a  merely  preliminary 
motion  of  this  kind,  to  investigate  and  pass  upon  the  merits 
of  the  controversy. 

"We  are  therefore  inclined  to  hold  that  the  court  did  not 
abuse  its  discretion  in  holding  the  plaintiff  entitled  to  an 
3  Same  •  tem-  allowance ;  and  that  the  only  serious  question 
moxfyT  excessive  Presented  by  the  record  is  whether  the  relief 
allowance.  ^^  granted  is  greater  than  plaintiff  was  rea- 

sonably entitled  to.  We  have  read  the  testimony  with  care ; 
and,  while  taking  it  for  granted  that  plaintiff  has  instituted 
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the  proceedings  in  good  faith,  and  is  entitled  to  an  opportun- 
ity for  a  trial  of  her  charges  against  her  husband,  it  must  yet 
be  said  that  her  own  showing  is  not  one  calling  for  anything 
more  than  a  very  moderate  temporary  alimony.  She  mar- 
ried defendant  in  May,  1910.  Within  a  very  short  time  left 
him,  because  she  objected  to  the  presence  of  his  daughter  in 
the  home,  and  went  to  Omaha.  Defendant  then  had  his  daugh- 
ter take  up  her  residence  in  another  house,  and  following  his 
wife  to  Omaha  induced  her  to  return  to  him.  She  left  him 
again  in  August,  1911,  ostensibly  on  a  visit,  and  has  never 
returned,  though  it  is  fair  to  say  that  she  charges  her  failure 
to  return  to  her  husband,  who,  she  says,  requested  her  to  re- 
main away.  Defendant  gave  her  $50  or  $75  when  she  left 
home,  and  later  gave  her  $20.  So  far  as  appears,  she  never 
asked  him  for  more.  Soon  after  leaving  home,  she  took  em- 
ployment in  Chicago,  and  has  continued  therein  most  of  the 
time.  She  has  done  little  or  nothing  in  assisting  the  defend- 
ant to  accumulate  his  property,  which  is  not  of  large  value. 

We  make  no  reference  to  plaintiff's  charges  of  cruel  treat- 
ment; for  they  are  all  matters  of  dispute,  to  which  the  court 
will  giv^  due  consideration  on  final  hearing.  The  undisputed 
circumstances  are  such  that  we  think  justice  will  be  more 
nearly  accomplished  by  modifying  the  court's  order  and  mak- 
ing the  allowance  in  plaintiff's  favor  as  follows:  For  attor- 
ney's fees,  $50;  for  suit  money,  $50;  and  for  support  $10 
per  month  from  the  date  of  the  entry  of  this  order  of  modi- 
fication. 

As  thus  modified,  the  order  appealed  from  will  be  af- 
firmed.— Modified  and  Affirmed. 


Robert  M.  Knox,  Appellee,  v.  H.  L.  McMurray  and  wife, 

Appellants. 

Specific  perfonnance:     offer  of  sale:     acceptancr:     evidence.    In, 

1    this  action  for  specific  perfonnance  of  an  alleged  contract  of  sale, 

embodied    in   the   correspondence   of   the   parties,   the   evidence   is 
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reviewed  and  it  is  held,  that  the  acceptance  of  the  proposition  to 
sell  was  not  unqualified,  in  that  it  fixed  a  specified  time  for  paj- 
ment  of  a  cash  installment,  while  the  offer  contemplated  simply 
a  reasonable  time  in  which  to  make  the  payment,  and  the  accept- 
ance in  this  respect  was  a  change  from  the  vendors  offer. 

Same:     abstract  of  title:     place  of  payment:     new  conditions. 

2  The  naked  offer  to  sell  real  property  at  a  stated  price  imposes  no 
duty  on  the  seller  to  furnish  an  abstract  of  title;  and  where  no 
place  of  payment  was  stated  in  the  offer  the  seller  is  under  no 
obligation  to  accept  payment  or  furnish  a  deed  at  any  place  other 
that  his  residence;  and  when  such  requirements  are  added  to  a 
simple  offer  to  sell  they  amount  to  new  conditions  which,  unless 
mere  requests  a  compliance  with  which  is  not  insisted  upon,  must 
be  assented  to  before  the  contract  is  complete. 

Same.    Where  the  purchaser,  in  addition  to  his  acceptance  of  a  simple 

3  offer  of  sale  at  a  stated  price,  said  that  "we  would  like  to  have 
you  send  on  the  deed  and  abstract,  and  when  they  are  found  cor- 
rect your  money  will  be  turned  over  to  you/'  he  thus  qualified  his 
acceptance  by  indicating  his  intent  to  make  the  promise  of  pay- 
ment contingent  upon  the  production  of  deed  and  abstract  at  his 
place  of  residence  which  should  upon  inspection  be  found  satis- 
factory. 

Same:    findings  of  trial  court:    conclusiveness.    The  rule  that  the 

4  appellate  court  will  defer  to  the  findings  of  the  trial  court  on 
disputed  matters  of  fact  does  not  apply  where  the  entire  con- 
troversy is  based  upon  the  interpretation  of  writings,  the  con- 
tents of  which  is  in  no  manner  disputed. 

Same:     acceptance:     waiver  of  conditions.    Failure  of  the  vendor 

5  to  reply  or  object  to  an  acceptance  of  his  offer,  which  for  the  first 
time  suggests  a  day  certain  for  performance,  will  amount  to  a 
waiver  of  objection  to  the  time  fixed ;  but  where  he  treats  it  as  a 
mere  proposal  and  replies  demanding  an  additional  price,  it  does 
not  amount  to  a  waiver. 

Appeal  from  Blackhawk  District  Court. — Hon.  P.  C.  Platt, 

Judge. 

Monday,  March  17, 1913. 

Action  in  equity  to  enforce  an  alleged  contract  to  sell 
real  estate.  Decree  as  prayed,  and  defendants  appeal. — 
Reversed. 


Mar.  1913]  Knox  v.  McMureay.  173 

MuUan  &  Pickett  and  W.  B.  McMurray,  for  appellants. 
John  E.  Williams  and  Edwards  &  Longley,  for  appellee. 

Weaver,  C.  J. — The  defendant,  a  resident  of  Ligonier^ 
Pa.,  was  the  owner  of  certain  real  estate  in  the  city  of  Water- 
loo, Iowa.    Prior  to  December  30,  1908,  the 

1     Specific   per-  _ 

fobmancb:  of-    plaintiff,  a  resident  of  Waterloo,  wrote  the 

Hbt  of  sftlc  * 

acceptance  :*       defendant^  offering  to  purchase  the  property 

at  a  valuation  of  $11,250.  The  negotiation 
thus  begun  was  continued  in  a  series  of  five  letters  transmitted 
by  mail. 

We  here  quote  the  letters  in  full : 

Ligonier,  Pa.,  Dec.  30,  1908. 
My  Dear  Mr.  Knox:  I  received  in  yesterday's  mail  your 
offer  $11,250.00  for  my  business  block  in  Waterloo,  Iowa. 
This  offer  came  through  Mr.  Bateman,  who  has  been  acting 
as  my  agent  for  the  past  five  or  six  months.  I  wish  you  had 
made  your  best  offer  direct  to  me.  I'll  tell  you  why.  With 
all  due  respect  to  Mr.  Bateman,  I  think  I  need  the  commis- 
sion which  you  of  necessity  must  pay  him.  You  may  know^ 
that  I  am  a  clergyman,  and  have  been  serving  a  congregation 
at  a  small  salary,  and  all  my  little  savings  of  thirty  years 
have  gone  into  that  property.  It  is  my  little  all.  About 
one  year  ago,  on  account  of  a  nen^ous  breakdown,  I  was 
obliged  to  give  up  my  work.  One  reason  why  I  have  refused  to 
sell  this  property  was  this:  On  account  of  my  calling,  I 
am  not  versed  in  business  of  any  kind,  and  I  was  afraid  that 
if  I  should  sell  I  might  somehow  lose  what  little  money  I  had 
saved.  For  this  reason  I  have  always  refused  to  put  a  price 
on  this  property.  And  then  it  has  brought  me  a  fairly  good 
percentage  for  the  money  invested.  I  bought  it  about  twenty 
or  twenty-five  years  ago,  and  it  has  cost  me  I  know  over  nine 
thousand  dollars.  So  you  see,  while  you  may  think  your  offer 
is  a  liberal  one,  I  would  be  making  very  little  money  in  the 
property.  After  my  health  was  broken,  my  doctors  advised 
me  to  spend  the  winter  in  California.  On  my  way  home, 
wife  and  I  stopped  off  at  Waterloo.  In  talking  with  the  wife 
of  the  proprietor  of  the  hotel  where  we  stopped,  we  said  that 
we  wanted  to  look  over  a  little  property  that  we  owned  in 
Waterloo.    She  asked  where  it  was  located.    We  pointed  it 
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out.  She  remarked  that  the  property  was  as  'good  as  gold' 
and  gave  many  reasons  why — ^which  I  shall  not  repeat.  Her 
husband  was  also  in  the  real  estate  business,  and  her  opinion 
was  worth  something.  Afterward  we  employed  his  partner, 
Mr.  L.  E.  Baker,  as  our  agent.  My  property  done  better  than 
ever  before.  We  were  exceedingly  sorry  when  death  removed 
him.  Now,  Mr.  Knox,  I  believe  that  this  property  is  a  good 
investment  at  twelve  thousand  dollars,  and  I  am  willing  that 
you  should  have  it  at  that  price.  I  would  be  willing  that 
you  should  pay  me  $2,000.00  in  cash  and  the  balance  to  suit 
your  own  convenience.  I  have  not  the  remotest  idea  as  to 
what  I  will  do  with  the  money,  as  I  have  no  place  at  present 
where  I  can  invest  it,  and  I  would  like  to  have  as  much  of  the 
money  remain  in  the  property  as  possible  with  interest  at  six 
per  cent.  You  have  made  some  improvements  in  this  prop- 
erty and  I  would  like  to  sell  it  to  you  rather  than  to  some  one 
else.  I  am  positive  that  if  you  hold  it  for  twenty-five  years, 
as  I  have  done,  you  will  make  a  good  deal  more  money  out  of 
it  than  I  have  ever  made.  Buf  I  think  I  am  entitled  to  every 
dollar  that  is  in  it.  An  agent  for  selling  that  property  would 
want  at  least  2  per  cent  for  making  the  sale.  Now,  I  am  sure 
that  I  need  that  money  worse  than  any  agent  you  have  in 
Waterloo,  so  I  would  like  to  deal  direct  with  you  and  let  me 
have  the  commission  that  you  would  be  obliged  to  pay  a  real 
estate  agent.  I  think  we  may  be  able  to  get  together,  but,  Mr. 
Knox,  I  don't  think  you  ought  to  ask  me  to  sell  this  property 
for  less  than  twelve  thousand  dollars.  I  have  always  said 
that  when  it  reached  that  price  I  would  let  it  go.  I  have 
during  the  last  few  months  received  several  letters  of  inquiry 
concerning  this  property,  and  have  been  asked  several  times 
to  put  a  price  on  it,  but  this  I  have  always  refused  to  do. 
Hoping  to  hear  from  you  at  an  early  date,  I  am,  yours,  H.  L. 
McMurray,  Ligonier,  Pa. 

P.  S.  I  expect  in  a  week  or  ten  days  to  take  trip  South 
to  escape  the  long,  cold,  and  disagreeable  winters.  I  may 
be  absent  for  six  weeks  or  two  months.  I  can't  stand  the 
cold  weather. 

Waterloo,  Iowa,  Dec.  31,  1908. 

Mr.  H.  L.  McMurray,  Ligonier,  Pa.— My  Dear  Mr.  Mc- 
Murray:  We  have  your  favor  of  the  30th  inst.,  and  note  you 
have  decided  to  sell  us  your  property  here  for  $12,000.00 
payable  $2,000.00  in  cash,  you  to  carry  the  balance  of  $10,- 
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000.00  on  mortgage  at  6  per  cent  interest.  We  have  decided 
to  accept  your  proposition  and  are  enclosing  you  herewith  a 
check  for  $100.00  to  bind  the  bargain.  The  balance  of  pur- 
chase price  to  be  paid  February  1,  1909,  and  give  you  a  mort- 
gage back  for  the  difference  at  6  per  cent  interest  payable 
on  or  before  five  years.  We  think  we  are  paying  you  more 
than  the  above  property  is  worth,  but  we  realize  if  we  want 
to  stay  here  and  do  business,  that  a  number  of  improvements 
will  have  to  be  made  and  we  do  not  feel  like  going  to  any 
extra  expense  until  we  own  the  property.  We  are  glad  to 
note  we  can  deal  with  you  direct  instead  of  through  a  real 
estate  man,  for  we  would  rather  have  the  commission.  I  beg 
to  remain,  very  truly  yours,  R.  M.  Knox. 

Latrobe,  Pa.,  January  7,  1909. 
Mr.  R.  M.  Knox — ^My  Dear  Mr.  Knox:  Your  letter  was 
received  in  yesterday's  mail.  Would  say  that  the  day  before 
I  received  your  letter,  I  received  a  telegram  with  an  oflEer 
of  $12,000.00  for  my  Waterloo  property.  This  party  is  very 
anxious  to  buy  and  I  think  would  pay  me  even  more  than  his 
first  oflfer  of  $12,000.00,  but  I  a)n  free  to  confess  that  I  think 
you  ought  to  have  this  property,  and  what  is  more,  I  want  you 
to  have  it,  but  naturally,  if  you  put  yourself  in  my  place,  you 
would  want  to  get  out  of  it  all  you  possibly  could.  I  have 
had  enough  worry  over  it  for  twenty  years  and  I  ought  to 
have  a  little  something  now  in  return.  Now,  I  thought  like 
this:  Since  I  have  an  oflfer  of  $12,000  from  two  parties,  I 
thought  that  you  ought  in  addition  pay  me  for  the  repairs 
made  on  roof.  Some  of  these  bills  are  not  in  yet,  and  I  hardly 
know  how  much  they  will  amount  to.  Mr.  Bateman  could 
tell  you.  I  am  sure  I  could  get  several  tundred  more  out 
of  the  other  party,  but  I  don't  want  to  resort  to  any  under- 
hand business,  and  yet,  at  the  same  time,  I  want  every  dollar 
that  I  can  possibly  get  for  this  property.  It  is  the  savings  of 
thirty  years'  hard  work.  Let  me  hear  from  you,  and  in  the 
meantime  I  may  have  a  letter  from  my  nephew  which  will 
help  me  decide.  I  don't  want  you  to  give  me  any  more  than 
any  one  else,  but  I  do  think  you  ought  to  give  me  as  much. 
Yours,  H.  L.  McMurray,  Ligonier,  Pa. 

Waterloo,  Iowa,  Jan.  8,  1909. 
Mr.  H.  L.  McMurray,  Ligonier,  Pa. — ^Dear  Sir :  We  have 
your  letter  of  the  7th  inst.  and  note  contents  very  carefully. 
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We  note  that  you  say  after  you  had  made  us  the  proposition 
to  sell  your  property  to  us  for  $12,000  you  had  another  offer, 
which  you  must  bear  in  mind  would  not  affect  our  deal  in 
any  way,  as  we  accepted  your  proposition  in  good  faith  and 
we  of  course  expect  to  carry  out  the  sale  of  the  property  to 
me.  Now  in  regard  to  the  repairs  you  say  that  have  been 
made  on  the  roof  and  skylight,  we  would  be  willing  to  assume 
this  obligation,  which  we  think  is  more  than  fair  on  our  part. 
We  have  accepted  your  offer  in  good  faith  and  we  will  of 
course  look  to  you  to  carry  out  same  as  per  your  offer  we 
received  in  your  letter  under  date  of  December  30,  1908.  We 
do  not  blame  you  in  wanting  to  get  all  you  can  for  the  prop- 
erty, but  the  price  we  are  giving  you  is  a  very  liberal  one, 
but  we  realize,  if  we  want  to  continue  doing  business  here, 
we  will  have  to  make  a  good  many  improvements,  and  we  do 
not  feel  justified  in  making  them  unless  we  own  the  property, 
and  we  are  making  a  coticession  to  you  in  agreeing  to  pay 
the  repair  bills  as  above  stated  in  order  that  we  can  get  this 
matter  closed  up  without  delay.  We  would  like  to  have  you 
send  on  the  deed  and  abstract  to  the  Iowa  State  Bank  of 
Waterloo,  Iowa,  and  when  they  are  examined  and  found  to  be 
correct,  your  money  will  be  turned  over  to  you  as  per  our 
letter  accepting  your  proposition.  Trusting  you  will  give 
this  matter  your  prompt  attention,  I  beg  to  remain,  yours 
truly,  R.  M.  Knox. 

Latrobe,  Pa.,  January  7,  1909. 

Mr.  R.  M.  Knox :  I  wrote  you  this  morning  but  in  con- 
sulting with  some  of  my  friends,  I  have  decided  to  call  off 
the  sale  of  my  property  and  come  back  to  my  old  plans  of 
hot  selling  until  after  the  expiration  of  your  lease. .  I  think 
this  would  be  better  for  all  parties  concerned.  I  had  another 
offer  since  writing  you  and  so  I  have  finally  concluded  that 
I  will  not  sell  until  your  lease  expires.  Thanking  you  for 
your  kind  offer,  I  am,-  yours,  H.  L.  McMurray,  Ligonier,  Pa. 

It  is  stipulated  of  record  that  the  several  letters  were 
written  on  the  dates  named:  that  of  the  two  letters  written 
by  the  defendant  under  date  of  January  7,  1909,  the  one 
designated  as  No.  3  was  written  first,  and  that  they  were  re- 
ceived by  plaintiff  in  the  same  order — ^No.  3  on  January  8, 1909, 
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and  No.  5  on  January  9,  1909.  Relying  upon  the  foregoing 
correspondence  as  constituting  a  complete  written  contract 
for  the  sale  of  the  property,  plaintiff  brings  this  action  to 
enforce  its  specific  performance.  The  defendant  admits  the 
correspondence  as  above  stated,  but  denies  that  his  offer  to  sell 
the  property  was  ever  accepted  by  the  plaintiff,  or  that  the 
negotiations  carried  on  by  means  of  said  letters  ever  resulted 
in  a  complete  contract,  and  avers  that  while  said  negotiations 
were  still  incomplete  he  withdrew  his  offer,  and  refused  to 
proceed  any  further  therein.  He  further  pleads  that,  al- 
though said  negotiations  were  terminated  on  January  7,  1909, 
plaintiff  did  not  proceed  with  reasonable  promptness  to  insist 
upon  or  enforce  his  claim  of  right,  but  waited  until  a  year  or 
more  had  passed,  and  the  property  had  increased  very  ma- 
terially in  value,  before  instituting  this  action,  and  is  thus 
chargeable  with  laches,  which  deprives  him  of  any  right  to 
relief  in  a  court  of  equity. 

As  will  be  at  once  apparent  from  the  foregoing  state- 
ment, the  first  and  most  vital  question  presented  by  this  record 
is  whether  the  correspondence  above  quoted  contains  such  an 
offer  of  sale  or  purchase  by  one  party  and  such  an  acceptance 
by  the  other  as  is  necessary  to  constitute  a  contract  specifically 
enforceable  in  equity.  It  is  the  proposition  of  the  appellant 
that,  to  constitute  such  a  contract,  the  acceptance  must  be  as 
broad  as  the  offer,  or,  in  other  words,  that  to  be  sufficient  for 
such  purpose  the  acceptance  must  not  be  in  the  nature  of  a 
counter  proposition,  and  must  not  be  qualified  by  the  addition 
of  any  condition  or  stipulation  not  expressed  or  implied  in 
the  offer  of  which  the  acceptor  wishes  to  take  advantage.  The 
soundness  of  this  legal  proi)osition  is  not  denied  by  counsel 
for  appellee,  but  they  contend  that  the  acceptance  made  or 
attempted  by  him  in  the  quoted  correspondence  satisfies  all 
the  requirements  of  the  rule  just  stated.  To  that  inquiry  then 
we  turn  our  attention.  Restated  in  briefer  form,  the  essential 
facts  of  the  negotiations  are  as  follows:  They  seem  to  have 
been  opened  by  the  appellee  in  a  letter  written  prior  to  De- 
VoL.  159  lA.— 12 
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cember  30,  1908,  but  for  some  reason  not  found  in  the  record. 
It  is  manifest,  however,  that  appellee  then  sought  to  buy 
the  property  for  $11,250.  Appellant's  letter  (Exhibit  No.  1), 
when  divested  of  its  immaterial  verbiage,  is  a  rejection  of  that 
offer,  and  an  expression  of  willingness  to  sell  for  $12,000, 
pa^'^able  $2,000  in  cash,  the  remainder  on  time  to  suit  the 
purchaser's  convenience:  such  deferred  payment  being  se- 
cured by  mortgage.  The  answer  to  this  offer  on  which  reliance 
is  placed  as  a  sufficient  acceptance  says:  *'We  have  decided  to 
accept  your  proposition  and  are  inclosing  you  herewith  a  check 
for  $100.00  to  bind  the  bargain.  The  balance  of  purchase 
price  to  be  paid  February  1,  1909,  and  give  you  a  mortgage 
back  for  the  difference  at  6  per  cent,  interest  payable  on  or 
before  five  years."  It  is  evident  that  by  the  words  ** balance 
of  purchase  price''  the  writer  refers  to  the  remainder  of  the 
$2,000  which  appellant  required  as  a  down  payment.  Wlien 
this  letter  was  received,  appellant  had  been  offered  $12,000  for 
the  property  by  a  third  person,  and  was  thereby  stimulated  to 
ask  from  the  appellee  an  increase  of  the  purchase  price  to  the 
amcuiit  of  the  cost  of  certain  repairs  then  recently  made  on 
the  building.  Later  in  the  same  day  he  wrote  again  withdraw- 
ing from  the  transaction  altogether,  and  returning  the  check 
for  $100  which  appellee  had  sent  liim.  On  receiving  the  first 
of  these  letters  of  January  7,  1909,  appellee  again  writes,  ac- 
quiescing, with  some  expressed  dissatisfaction,  in  the  in- 
creased demand,  but  adding  the  following  clause:  **We  would 
like  to  have  you  send  on  the  deed  and  abstract  to  the  Iowa 
State  Bank  of  Waterloo,  Iowa,  and  when  they  are  examined 
and  found  to  be  correct,  your  money  will  be  turned  over  to 
you  as  per  our  letter  accepting  your  propositions."  Reduced, 
then,  to  its  briefest  terms,  the  question  before  us  is  whether 
the  appellee's  letters  of  December  31st  and  January  8th  (Ex- 
hibits 2  and  4),  or  either  of  them,  is  an  unconditional  ac- 
ceptance of  the  appellant's  offer  to  sell,  or  whether  the  alleged 
acceptance  is  so  qualified  or  conditioned  that  a  complete 
agreement  or  meeting  of  minds  was  not  effected. 
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It  is  conceded  by  the  appellee  that  appellant's  offer  em- 
bbdied  no  condition  for  the  payment  of  earnest  money,  or 
for  the  extending  the  time  of  making  the  cash  payment  of 
$2,000  to  February  1st,  or  for  the  furnishing  of  an  abstract 
of  title,  or  for  the  payment  of  the  consideration  or  delivery 
of  the  deed  at  the  bank  of  Waterloo,  Iowa.  These  additional 
terms,  say  counsel  for  appellee,  do  not  detract  from  the  suf- 
ficiency of  the  acceptance  b^ause  the  buyer  was  entitled  to 
a  reasonable  time  to  examine  the  title  and  arrange  for  the 
payment  of  the  money,  and  February  1st  was,  in  fact,  a 
reasonable  time  for  performance  on  his  part,  and  that  the 
reference  to  an  abstract  of  title  and  the  sending  of  the  same 
to  the  bank  in  Waterloo  for  examination  and  approval  were 
merely  by  way  of  suggestion  or  request  and  not  as  conditions 
attached  to  the  acceptance.  This  view  was  adopted  by  the 
trial  court,  and  the  acceptance  held  to  be  sufScient  and  com- 
plete. 

The  question  thus  presented  has  been  ably  argued  by 
counsel  on  either  side,  and  the  briefs  submitted  in  support  of 
their  respective  positions  collate  and  discuss  the  respective 
authorities  with  a  commendable  degree  of  care  and  fairness. 
We  have  examined  and  re-examined  the  record  in  the  light  of 
this  thorough  presentation  and  of  our  own  precedents  bearing 
upon  the  principles  involved,  and  our  conclusion  is  not  in 
accord  with  that  announced  by  the  learned  trial  court.  If 
we  do  not  misunderstand  the  position  of  appellee,  it  is  that 
his  letter  of  December  3l8t  is  a  complete  acceptance  of  the 
appellant's  offer  of  December  30th,  and  that  for  the  purpose 
of  determining  whether  there  was  an  enforceable  contract  ' 
the  court  may  disregard  entirely  his  letter  of  January  8th,  and 
that  the  conditions  or  requests  therein  do  not  in  any  manner 
detract  from  the  effect  of  such  acceptance.  But  he  further 
insists  that  even  if  the  acceptance  expressed  in  the  letter  of 
December  31st  should  be  thought  insuflBcient,  or  to  have  been 
superseded  or  abandoned,  yet  a  complete  acceptance  is  evi- 
denced by  the  letter  of  January  8th,  and  that  the  same  result 
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must  follow  should  it  be  held  that  the  two  letters  are  to 
be  considered  together  as  forming  part  of  the  same  trans- 
action. 

In  chronological  and  natural  order  we  first  look  to  the 
letter  of  December  31st,  and  inquire  whether  its  stipulations 
for  paying  an  earnest  of  $100  and  the  remainder  of  the  cash 
installment  on  February  1st  adds  anything  to  the  alleged 
contract  which  it  would  not  have  contained  had  the  appellee 
answered  appellant's  proposal  by  the  single  unequivocal  state- 
ment: ''Your  letter  of  December  31st  is  received  and  I  will 
purchase  the  land  at  the  price  anli  upon  the  terms  therein 
stated,  and  that  as  you  consent  that  the  remainder  of  the  price 
after  deducting  the  down  payment  may  be  paid  at  my  con- 
venience I  elect  to  have  it  become  due  at  the  end  of  five  years 
from  the  delivery  of  your  deed  to  me."  Had  this  been  the 
answer  in  substance  of  effect,  its  sufficiency  as  an  iacceptance 
would  not  be  open  to  the  slightest  doubt.  Instead  of  this,  his 
answer  may  fairly  be  paraphrased  as  follows:  **Your  price 
and  terms  are  satisfactory  except  that  I  do  not  wish  to  pay 
the  down  installment  at  once  and  will  pay  you  $100  now, 
$1,900  on  February  1st,  and  the  remainder  in  five  years.'* 
Had  the  answer  been  in  these  words,  its  insufficiency  as  an 
acceptance  would  we  think  be  equally  clear.  Yet  how  and  in 
what  manner  does  it  depart  from  the  clear  meaning  and 
effect  of  appellee's  letter  of  December  31st?  For  appellee 
it  is  argued  that,  even  if  his  acceptance  had  been  clearly  stated 
in  the  simplest  and  most  unequivocal  terms  of  acquiescence, 
he  would  still  have  had  a  reasonable  time  in  which  to  reach 
'  the  seller,  and  do  the  things  which  the  contract  required  of 
him.  Proceeding  then  from  the  standpoint  of  this  conceded 
correct  statement  of  the  law,  counsel  say  that  February  1st 
was  within  the  limits  of  such  reasonable  time,  and  that,  there- 
fore, its  designation  as  the  date  upon  which  the  purchase 
and  sale  stated  should  be  consummated  added  nothiixg  to  the 
agreement  which  would  not  have  been  implied,  had  appellee 
not  mentioned  the  matter  at  all.    But  this  reasoning  is  not 
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satisfactory.  It  was  competent  for  the  parties  to  make  no 
mention  of  the  date  when  the  papers  should  be  exchanged  and 
the  sale  perfected;  each  relying  upon  his  implied  right  to  a 
reasonable  time  in  which  to  perform  his  undertaking.  It  was 
cquaUy  competent  for  them  to  agree  upon  a  fixed  or  stated 
date  for  that  purpose,  and  eliminate  the  question  of  reasonable 
time.  Appellant  by  his  letter  of  December  30th  proposed  a 
contract  of  the  former  kind,  and  in  response  thereto  appellee 
proposed  one  of  the  latter.  Under  the  proposed  implied  stipu- 
lation, the  agreement  would  mature  at  any  time  within  a 
reasonable  period  when  the  parties  were  prepared  to  perform 
their  respective  undertakings,  and  either  party  might  then 
demand  performance  whether  the  time  lapsed  be  long  or 
short,  but  under  the  terms  of  the  alleged  acceptance,  although 
appellee  may  have  had  the  money  in  hand  to  pay  the  entire 
purchase  price  and  have  received  absolute  proof  of  the  validity 
of  the  title  within  five  or  fifteen  days,  yet  the  appellant,  though 
ready  and  willing  to  make  the  proper  conveyance,  could 
not  rightfully  demand  or  enforce  performance  until  the  arrival 
of  the  day  which  appellee  had  stipulated  for  in  his  acceptance. 
The  implied  right  to  a  reasonable  time  where  date  of  per- 
formance is  not  stipulated  differs,  therefore,  very  materially 
from  an  expressed  right  to  perform  on  a  specifically  named 
date,  even  though  it  may  hapx)en  that  the  time  fixed  by 
express  stipulation  is  no  more  than  might  have  proved  reason- 
able under  the  circumstances.  It  follows  of  necessity  that 
the  two  letters  of  December  30th  and  December  31st  do  not 
constitute  a  complete  contract,  and  an  action  in  equity  to 
enforce  such  alleged  agreement  cannot  be  sustained.  We  take 
no  issue  whatever  with  the  authorities  cited  by  appellee  hold- 
ing that,  in  the  absence  of  an  express  agreement  fixing  the 
time  for  performance  of  such  a  contract,  there  is  an  implied 
condition  that  the  parties  shall  have  reasonable  opportunity 
therefor.  This  is  clearly  held  in  the  precedents  cited  as  well 
as  in  many  others,  but  in  no  instance  called  to  our  attention 
has  it  been  held,  nor  do  we  think  there  is  an  authority  for  the 
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proposition,  that  an  offer  of  sale  fixing  no  time  of  per- 
formance may  be  converted  into  an  enforceable  agreement 
to  Bell  by  an  acceptance  which  adds  a  stipulation  fixing  a 
specific  date  in  the  future  when  the  transaction  shall  be  con- 
summated. Such  a  response  is  not  an  acceptance  of  the  very 
terms  proposed,  and  the  minds  of  the  parties  do  not  meet. 

Passing,  then,  to  the  subsequent  correspondence  between 
the  parties^  it  is  even  more  difficult  to  find  therein  the  ac- 
ceptance or  agreement  necessary  to  a  complete  contract.    It 

will  be  remembered  that  on  January  7th  appel- 
stract  of  title :  lant  wrote  appellee,  asking  him  to  increase  the 
ment :  new  con-  offer  of  $12,000  by  assuming  the  cost  of  cer- 

tain  repairs.  This,  with  some  murmuring, 
appellee  consented  to  do,  but  asks  for  deed  and  abstract  to  be 
sent  to  Waterloo,  and  adds  that  ''when  they  are  examined  and 
found  correct  your  money  will  be  turned  over  to  you  as  per 
our  letter  accepting  your  proposition.' '  By  this  language 
appellee  seeks  to  bring  forward  and  import  into  his  last 
attempt  at  an  acceptance  the  very  stipulation  for  time  to  Feb- 
ruary 1st  which  we  have  just  held  is  in  the  nature  of  an  added 
stipulation  or  condition  not  contemplated  in  the  offer.  If 
such  new  condition  was  sufficient  to  destroy  the  effect  of  the 
letter  of  December  31st  as  an  acceptance  of  appellant's  offer, 
it  would  seem  to  follow  with  equal  certainty  that  the  importa- 
tion of  the  same  condition  into  the  second  letter  must  be  held 
to  have  the  same  effect. 

But  othei*  and  in  our  judgment  insuperable  objections 
arise  to  the  sufficiency  of  the  letter  as  an  acceptance  of  appel- 
lant's  offer.  Its  promise  to  '*turn  over"  the  purchase  money 
is  expressly  conditioned  upon  the  examination  and  approval 
of  a  deed  and  abstract  which  the  appellant  is  asked  to  send 
to  a  bank  selected  and  named  by  appellee  in  Waterloo,  Iowa. 
In  appellant's  offer  to  sell,  there  is  no  statement  or  suggestion 
of  willingness  to  furnish  an  abstract  of  title  or  to  close  the 
transaction  by  accepting  payment  or  delivering  deed  at  any 
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place  other  thaa  that  of  his  own  place  of  residence.  It  is  well 
settled  that  an  offer  to  sell  real  property  implies  no  offer  or 
duty  on  the  part  of  the  seller  to  furnish  the  purchaser  an 
abstract  of  title,  and  that,  where  no  place  is  mentioned  in  the 
offer,  the  seller  is  not  required  to  accept  payment  or  deliver 
deed  elsewhere  than  at  his  place  of  residence.  Appellee  con- 
cedes this  to  be  the  law,  and  that,  if  his  letter  is  to  be  construed 
as  making  the  matter  of  an  abstract  of  title  or  place  of  closing 
the  deal  an  added  stipulation  of  the  contract,  then  his  ac- 
ceptance was  insufficient.  His  contention  is,  as  we  have  already 
said,  that  this  clause  of  the  letter  constitutes  no  part  of  the 
acceptance,  but  is  in  the  nature  of  a  collateral  or  subsequent 
suggestion  or  request  which  the  appellant  was  at  liberty  to 
refuse  or  grant  without  detracting  in  any  way  from  the  effect 
of  the  acceptance  of  his  offer  as  expressed  in  the  remainder 
of  the  letter.  That  a  written  acceptance  which  is  otherwise 
complete  is  not  neutralized  or  destroyed  by  a  mere  sugges- 
tion which  is  clearly  not  intended  as  a  condition  thereof  is 
not  to  be  denied.  CicUon  v.  GUchrist,  92  lowa^  718 ;  Phillips 
V.  Moor,  71  Me.  78;  Kreutzer  v.  Lynch,  122  Wis.  474  (100 
N.  W.  887) ;  Curtis  v.  Land  Co.,  137  Wis.  341  (118  N.  W. 
853, 129  Am.  St.  Rep.  1068). 

Of  the  proper  application  of  this  rule  there  is  perhaps 
no  more  apt  illustration  than  is  afforded  by  PMUips  v.  Moor, 
supra,  decided  by  the  Maine  court.  There  a  buyer  wrote  the 
owner  of  hay  offering  to  purchase  it  at  $9.50  per  ton,  and 
to  this  the  owner  responded,  saying  he  had  hoped  the  offer 
would  be  at  the  rate  of  $10  per  ton,  and  adding:  **But  you 
can  take  the  hay  at  your  price  and  when  you  get  it  hauled,  if 
you  can  pay  the  ten  dollars,  I  would  like  to  have  you  do  it 
if  the  hay  proves  good  enough  for  the  price.'*  That  this  sug- 
gestion was  not  intended  as  an  added  term  or  condition  of  the 
contract  is  too  clear  for  reasonable  controversy.  So,  also,  in 
the  Cufrtis  case,  supra,  the  purchaser,  after  an  unqualified 
acceptance  of  an  offer,  said:    ''If  it  is  just  as  satisfactory  to 
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you  will  you  please  send  receipt  to  National  Bank  of  Merril 
for  coUection,"  etc.  The  words  there  used,  **If  it  is  just  as 
satisfactory  to  you,"  clearly  indicate  the  buyer's  recognition 
of  the  fact  that  the  seller  was  entitled  to  require  payment 
at  his  place  of  residence,  and  left  it  to  his  own  option  whether 
he  would  insist  upon  that  right  or  accept  payment  at  the  place 
mentioned.  But  unless  the  so-called  request  or  suggestion  is 
a  matter  clearly  apart  from  the  acceptance,  and  the  intention 
of  the  writer  to  declare  his  acceptance  of  the  offer  as  made 
without  regard  to  the  matter  of  his  request  is  apparent,  the 
letter  ought  to  be  read  as  a  whole,  and  words  which  fairly 
import  a  new  or  added  condition  to  the  terms  proposed  in  the 
offer  should  be  so  construed  and  the  acceptance  be  held  insuffi- 
cient. Controversies  of  this  nature  have  quite  often  arisen 
over  an  acceptance  or  alleged  acceptance  in  which  the  buyer 
calls  for  an  abstract  of  title  or  names  a  place  of  performance 
other  than  such  as  the  offer  implies.  Except  in  a  few  cases 
where  the  courts  have  been  able  to  say  that  the  buyer  clearly 
intended  to  express  an  unqualified  acceptance  and  mentioned 
the  new  matter  merely  as  a  request,  compliance  with  which  was 
not  insisted  upon,  it  has  been  universally  held  that  such  an 
acceptance  is  incomplete,  and  no  contract  obligation  arises. 
Lacey  v.  Thomas,  (C.  C.)  164  Fed.  623;  Steams  v.  Clapp, 
16  S.  D.  558  (94  N.  W.  430) ;  Boss  v.  Craven,  84  Neb.  520 
(121  N.  W.  451) ;  Johnson  v.  Fecht,  185  Mo.  335  (83  S.  W. 
1077) ;  Baker  v.  Holt,  56  Wis.  100  (14  N.  W.  8) ;  Hinish  v. 
OUver,  66  Kan.  282  (71  Pac.  520) ;  De  Jonge  v.  Hunt,  103 
Mich.  94  (61  N.  W.  342) ;  Beiseker  v.  Amberson,  17  N.  D.  215 
(116  N.  W.  94) ;  LangelUer  v.  Schaefer,  36  Minn.  361  (31  N. 
W.  690) ;  Egger  v.  Nesbitt,  122  Mb.  667  (27  S.  W.  386,  43 
Am.  St.  Rep.  596) ;  Sawyer  v.  Brossart,  67  Iowa,  678  (25  N. 
W.  876,  56  Am.  St.  Rep.  371) ;  Batie  v.  Allison,  77  Iowa,  315; 
Foster  v.  Land  Co.,  2  Tex.  Civ.  App.  505  (22  S.  W.  260) ; 
Baker  v.  Johnson  County,  37  Iowa,  186. 

It  requires  a  somewhat  heroic  exercise  of  the  court's 
authority  to  construe  written  instruments  to  draw  a  line  of 
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distinction  between  the  parts  of  appellee's  letter,  and  say  that 

one  is  intended  to  be  an  unqualified  acceptance 
3.  Same.  ^j  appellant's  offer  and  the  other  to  be  mere 

request,  compliance  with  which  was  not  considered  essential 
to  the  contract.  The  language  of  the  clause  in  question  quite 
clearly  points  to  the  opposite  conclusion.  True,  it  is  couched 
in  the  language  of  politeness,  **We  would  like  to  have  you 
send  on  the  deed  and  abstract, ' '  etc.,  but  the  following  sentence, 
'*And  when  they  are  found  to  be  correct  your  money  will 
be  turned  over  to  you,"  clearly  reveals  the  intent  to  make 
appellee's  promise  of  payment  contingent  upon  this  call  for 
production  in  Waterloo  of  a  deed  and  abstract  which  should 
pa£»  inspection  and  be  found  correct.  Let  us  suppose  that 
appellant  failed  to  answer  this  letter,  and  thereafter  brought 
suit  against  appellee  to  enforce  the  alleged  sale;  would  not 
the  immediate  and  conclusive  answer  be  that  the  acceptance 
of  the  offer  was  conditioned  upon  the  transmission  of  the  deed 
and  abstract  to  the  bank  in  Waterloo,  and  that  this  condition 
had  never  been  agreed  to  or  performed?  We  think  there  can 
be  no  doubt  of  it.  Even  a  request  which  is  so  coupled  with 
an  alleged  acceptance  as  to  require  further  correspondence  or 
negotiation  before  the  parties  may  know  with  certainty  what 
each  may  be  required  to  do  to  consummate  the  transaction  is 
held  to  render  the  acceptance  insufiScient.  For  example  in 
De  Jonge  v.  Hunt,  103  Mich.  94  (61  N.  W.  342),  the.  defendant 
residing  in  one  state  offered  by  letter  to  sell  his  land  for  a 
stated  sum  to  plaintiff,  a  resident  of  another  state.  The 
plaintiff  wrote  in  answer,  accepting  the  offer,  but  requesting 
that  the  deed  be  sent  to  a  third  party,  with  whom  the  money 
would  be  deposited  upon  receipt  of  the  conveyance.  It  was 
held  that  the  correspondence  did  not  amount  to  a  contract. 
The  court,  after  stating  the  facts  above  related,  says:  ''It 
became  therefore  necessary  for  defendant  to  write  another 
letter  in  order  to  close  the  transaction.  It  was  to  be  a  cash 
transaction,  and  plaintiff's  duty  was  to  remit  the  money  and 
pay  or  tender  it  to  him  within  a  reasonable  time  after  an 
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unqualified  acceptance.  A  response  necessitating  delay  and 
further  correspondence  is  not  an  unqualified  acceptance." 
A  case  of  very  similar  character  is  decided  by  the  Minnesota 
court  in  Langellier  v.  Schaefer,  36  Minn.  361  (31  N.  W.  690), 
and  the  same  rule  applied.  The  court  says  in  words  which 
may  be  aptly  applied  to  the  case  at  bar:  **It  is  true  that 
plaintiff  commences  this  letter  by  saying  that  he  accepts  the 
offer,  but  the  whole  letter  must  be  read  together  to  get  at 
its  meaning.  He  immediately  proceeds  to  state  the  terms  and 
conditions  on  which  he  accepts.  We  cannot  assent  to  the 
proposition  that  all  this  part  of  the  letter  is  to  be  construed 
not  as  attaching  conditions  to  the  acceptance  but  as  mere 
suggestions."  To  like  effect  is  BaJcer  v.  Holt,  56  Wis.  100 
(14  N.  W.  8),  where,  in  response  to  argument  that  the  desig- 
nation of  the  place  of  payment  and  delivery  of  deed  should 
be  treated  as  mere  suggestions  and  not  as  conditions  of  the 
acceptance,  the  court  says:  **We  think  the  letter  of  plaintiff 
is  not  susceptible  of  the  construction  given  it  by  the  learned 
counsel.  We  are  clearly  of  the  opinion  that  defendant  could 
not  have  compelled  plaintiff  to  perform  on  his  part,  unless  he 
had  remitted  the  deed  to  the  treasurer  of  Wood  county. ' '  Our 
own  case  of  Sawyer  v.  Brossart,  67  Iowa,  678,  is  quite  in  point, 
and  the  same  principle  has  been  aflSrmed  by  us  on  frequent 
occasions.  In  that  ease  the  acceptance  was  substantially  as 
follows :  **  Your  offer  accepted.'  Money  at  your  order  at  First 
National  Bank  here.  Telegraph  when  to  expect  deed."  If 
this  condensed  form  of  telegraphic  communication  should  be 
expanded  into  the  more  voluminous  expression  ordinarily  em- 
ployed in  letter  writing,  but  without  change  of  essential  mean- 
ing, it  would  not  differ  very  materially  from  the  letter  which 
the  appellee  in  this  case  asks  us  to  treat  as  a  complete  ac- 
ceptance of  the  offer  to  sell,  but  we  there  held  that  no  contract 
was  shown.  In  Batie  v.  AUison,  77  Iowa,  315,  we  held  that 
the  addition  to  an  acceptance  of  an  offer  to  sell  of  the  simple 
request  or  direction,  **  Notify  us  when  and  where  to  send  the 
money,"  was  such  a  qualification  of  the  acceptance  that  no 
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contract  was  created.  It  is  suggested  by  counsel  that  whether 
appellee  intended  to  qualify  his  acceptance  in  the  clause  under 
consideration  is  a  question  of  fact,  and  that  usual  considera- 
tion accorded  by  us  to  the  trial  court's  findings  of  fact  should 
work  an  affirmance  of  the  decree  below.  It  is  only  in  a  very 
qualified  sense  that  the  question  can  be  considered  one  of  fact. 
In  this,  as  in  other  cades  depending  upon  the  meaning  and 
effect  of  written  instruments,  the  parties  are  presumed  to 
have  used  words  in  their  ordinary  signification,  and  as  a  matter 
of  law  such  eflfect  must  be  given  them  unless  the  circumstances 
under  which  they  were  used  indicate  that  another  and  dif- 
ferent meaning  was  intended. 

If  these  circumstances  are  a  matter  of  dispute,  and  the 

intention  of  the  parties  is  reduced  to  a  question  of  the  veracity 

or  credibility  of  witnesses  appearing  before  the  trial  court,  we 

4.  Same:  find-       ^re  always  inclined  to  accord  influence  to  the 

'  cou?t  ?'conSu-    finding  of  the  trial  court  thereon,  even  though 

sivenesB.  ^^  issue  be  triable  here  de  novo.    But  such 

« 

is  not  here  the  case.  The  defendant  was  not  examined  as  a 
witness.  The  plaintiff  was  a  witness,  but  nowhere  attempts 
to  explain  the  language  of  his  alleged  acceptance,  or  to  state 
any  circumstances  bearing  upon  the  meaning  or  effect  of  the 
correspondence,  other  than  is  revealed  upon  the  face  of  the 
letters  themselves.  He  in  no  manner  disclaims  or  denies  an 
intent  that  the  production  of  the  deed  and  abstract  in  Waterloo 
should  be  deemed  a  condition  or  term  of  the  contract.  It 
follows  that  the  rule  which  appellee  invokes  has  no  application 
to  this  record.  The  writings  upon  which  the  entire  controversy 
turns  are  before  us  precisely  as  they  were  before  the  trial 
court,  and  it  is  our  duty  to  construe  them  in  accordance  with 
our  conception  of  their  real  or  apparent  meaning.  Of  the 
cases  cited  by  appellee — Turner  v.  McCormick,  56  W.  Va.  161 
(49  S.  E.  28,  67  L.  R.  A.  853,  107  Am.  St.  Rep.  904) ;  Culton 
V.  Gilchrist,  92  Iowa,  718;  Curtis  v.  Land  Co,,  1^1  Wis.  341 
(118  N.  W.  853,  129  Am.  St.  Rep.  1068) ;  Kreutzer  v.  Lynch, 
122  Wis.  474  (100  N.  W.  887) ;  Coy  v..  Railroad,  116  Iowa, 
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558 ;  Oough  v.  Loomis,  123  Iowa,  646 — ^none  with  the  possible 
exception  of  Tttmer  v.  McCormick,  decided  in  West  Virginia, 
is  inconsistent  with  our  conclusions  as  we  have  already  indi- 
cated them.  They  involve  materially  different  states  of  fact, 
and  most  of  them  directly  or  indirectly  approve  the  principles 
we  have  here  announced.  We  cannot  extend  this  opinion  for 
the  detailed  examination  of  these  precedents.  It  is  probably 
true  that  the  opinion  in  the  Turner  case  just  mentioned  is  in 
its  argument  and  possibly  in  the  decision  an  authority  for  the 
position  taken  by  the  appellee.  It  is  to  be  said,  however,  that 
in  the  case  at  bar  the  added  clause  which  we  treat  as  a  con- 
dition of  the  alleged  acceptance  is  more  open  to  that  conclu- 
sion than  the  one  which  was  before  the  West  Virginia  court, 
in  that  it  not  only  proposes  to  fix  a  place  for  the  delivery 
of  the  deed  other  than  the  place  implied  in  the  offer,  but 
expresses  a  purpose  to  withhold  payment  of  the  purchase 
money  until  a  deed  and  abstract  should  be  furnished  at  Water- 
loo, and  found  correct.  No  such  provision  is  found  in  the 
Turner  case.  But,  whatever  may  be  said  in  this  respect,  we 
think  that  adherence  to  our  precedents  as  well  as  to  what  we 
believe  to  be  the  overwhelming  weight  of  authority  require 
us  to  hold  that  the  correspondence  in  this  case  never  cul- 
minated in  an  enforceable  contract. 

It  should  have  been  noticed  in  discussing  the  alleged 
acceptance  in  appellee's  first  letter  that  his  counsel  suggest 
that,  as  defendant  in  answering  the  same  did  not  mention  the 

proposal  made  to  name  February  1st  as  the 

^'  ance":  waiver*'    day  for  performing  the  agreement,  he  must 

con     one.     ^  j^^j^  ^  j^^^^  waived  objection  thereto,  and 

consented  to  such  amendment  to  the  terms  of  sale.  That  would, 
of  course,  have  been  true  had  appellant's  answer  consented 
to  a  closing  of  the  deal  without  further  negotiation.  He  did 
not  consent,  but  wrote  appellee  to  secure  an  advance  in  the 
price  of  the  property.  This  shows  he  did  not  understand  that 
a  contract  had  been  arrived  at,  and  was  proceeding  on  the 
theory  that  proposition  and  counter  proposition  were  still  in 
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order,  and,  until  that  stage  was  passed,  we  regard  it  clear  there 
could  be  no  waiver  or  consent  of  which  either  party  could  take 
advantage. 

There  are  other  features  of  the  case  not  without  impor- 
tance and  interest;  but,  as  those  we  have  considered  are  con- 
trolling of  the  result,  we  do  not  undertake  their  discussion. 
Finding  as  we  do  that  there  is  shown  no  such  meeting  of  the 
minds  of  the  parties  as  will  constitute  a  contract,  the  decree  of 
the  district  court  must  be  reversed,  and  plaintiff's  bill  dis- 
missed.— Reversed, 


Knudson  &  Richardson,  Appellees,  v.  Charles  Laurent, 

Appellant. 

Agency:     commission  contracts:     breach:     instruction.    There  is 

1  a  distinction  between  actions  for  the  recovery  of  commissions 
earned  and  for  damages  because  of  the  revocation  of  the  agents 
authority;  and  where  the  action  was  for  commissions,  an  instruc- 
tion that  if  plaintiff  was  employed  to  sell  the  property  defendant 
could  not  defeat  recovery  by  a  subsequent  attempt  to  revoke  the 
agency,  and  that  if  defendant  was  guilty  of  a  breach  of  the  con- 
tract plaintiff  would  be  entitled  to  the  amount  he  would  have 
earned  had  defendant  ccmiplied  with  the  contract,  was  erroneous. 

Same:     revocation  of  agency:     action  for  damages.    Generally  an 

2  agent's  contract  for  the  sale  of  property  on  commission  may  be 
revoked  at  any  time  before  performance,  unless  coupled  with  an 
interest,  which  must  be  something  more  than  the  commission  to 
be  earned,  and  in  case  of  revocation  the  agent's  right  is  to  recover 
for  breach  of  the  contract;  and  to  recover  on  that  ground  he  must 
plead  the  breach. 

Same:     commissions:     production  of  purchaser:      evidence.     The 

3  evidence  in  this  action  is  held  insufficient  to  show  that  plaintiffs 
furnished  a  purchaser  ready,  able  and  willing  to  buy  on  the  terms 
proposed,  and  was  therefore  not  entitled  to  recover. 

Appeal  from  Wright  District  Court, — Hon.  C.  G.  Lee,  Judge. 

Monday,  March  17,  1913. 
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Action  to  recover  a  commission  for  finding  a  purchaser, 
or  for  selling  one  hundred  and  twenty  acres  of  defendant's 
land.  The  agency  is  denied  by  defendant,  and  he  also  denied 
that  plaintiffs  found  a  purchaser  upon  the  terms  agreed,  and 
further  pleaded  that,  before  any  purchaser  was  found,  he 
(defendant)  had  concluded  not  to  sell  the  land  and  had 
revoked  plaintiffs'  agency.  Upon  the  issues  joined,  the  case 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiffs,  and  defendant  appeals. — Reversed. 

Sylvester  Flynn,  for  appellant. 

McGrath  <&  Archerd,  for  appellees. 

Deemer,  J. — Plaintiffs  allege,  in  substance,  that  defend- 
ant employed  them  to  find  a  purchaser  for  one  hundred  and 
twenty  acres  of  land  at  the  price  of  $126  per  acre,  $1,000  of 
which  was  to  be  paid  in  cash  at  the  time  of  the  making  of 
the  contract,  $3,000  or  $4,000  to  be  paid  March  1,  1912,  and 
the  balance  to  be  paid  in  ten  years  and  draw  5  per  cent. ;  that 
they  were  to  have  $1  per  acre  as  a  commission ;  that,  in  pur- 
suance of  said  agreement,  they  found  one,  ready,  able  and 
willing  to  take  the  land  upon  the  terms  proposed;  and  that 
by  reason  thereof  defendant  is  indebted  to  them  in  the  sum 
of  $120  with  interest.  They  amended  their  pleading  several 
times,  and  in  one  of  these  amendments  stated  that  defendant 
refused  to  enter  into  the  contract,  because  he  wanted  all  cash ; 
and,  in  another,  averred  that  they  were  to  have  a  commission 
of  all  in  excess  of  $125  per  acre  they  could  obtain  for  the 
land,  and  that  they  were  to  have  thirty  days  within  which 
to  find  the  buyer,  that  they  immediately  commenced  work 
under  the  contract,  and  within  the  thirty  days  found  a  pur- 
chaser, who  was  ready,  able,  and  willing  to  purchase  upon 
the  terms  agreed.  Defendant,  in  effect,  denies  that  he  ever 
employed  the  plaintiffs  as  brokers  to  sell  the  land;  denies 
that  they  ever  found  a  purchaser  for  the  land  or  made  a 
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sale  thereof;  and  further  pleaded  that,  before  plaintifiEs  had 
found  a  purchaser,  and  within  a  few  days  after  his  talk  with 
plaintiffs,  he  revoked  and  rescinded  the  agency,  and  that 
whatever  the  plaintiffs  did  thereafter  was  without  authority 
and  void. 

I.  Such  being  the  issues,  the  case  was  tried  on  the  theory 
that  plaintiffs  were  employed  as  brokers  tor  the  sale  of  thj 
land ;  that  they  found  a  purchaser,  •ready,  able,  and  willing 

1.  agency:  com-  *^  ^^^  ^^®  ^^^^  ^^  ^^^  *^'^"^  proposed,  at 
t?lfte  iVe^ch :  *^®  agreed  price  of  $126  per  acre ;  that  this 
instruction.  purchaser  was  found  within  the  thirty  days ; 
and  that,  as  defendant  refused  to  complete  the  sale,  plain- 
tiffs are  entitled  to  their  commission  of  $1  per  acre  for  their 
service  in  finding  a  purchaser.  Plaintiffs  made  no  claim  to 
damages  by  reason  of  the  revocation  of  the  agency,  but  the 
trial  court,  nevertheless,  gave  the  following  instructions  with 
reference  thereto: 

You  will  find  that  plaintiff  accepted  defendant's  proposi- 
tion to  find  a  buyer  for  his  farm,  if  you  find  that  defendant 
told  the  plaintiff  that  he  would  sell  his  farm  for  $125  per 
acre  net  and  allow  them  as  their  compensation  the  amount 
the  farm  brought  over  the  sum  of  $125  and  would  give  them 
thirty  days  in  which  to  find  a  buyer,  or  told  them  that  in 
substance,  and  you  further  find  that  they  told  him  they  would 
attempt  to  find  a  buyer  within  said  time,  or  you  further  find 
that  thereafter  they  with  his  knowledge  or  consent  attempted 
to  find  him  a  buyer  according  to  the  terms  specified  by  him, 
and  if  you  find  that  they  accepted  his  proposition  and  that 
it  included  the  provision  that  they  should  have  thirty  days 
in  which  to  find  a  buyer  for  said  premises,  then  you  are  told 
that  he  could  not  defeat  their  right  to  recover  in  this  case  by 
a  subsequent  attempt  to  revoke  said  agency.  In  other  words, 
if  a  man  enters  into  a  valid  contract  and  is  guilty  of 
a  breach  of  such  contract,  then  he  is  liable  for  the 
damages  which  result  therefrom.  If  you  find  that  the  de- 
fendant was  guilty  of  a  breach  of  contract  as  charged,  and 
that  plaintiff  is  entitled  to  recover,  in  this  case  the  measure 
of  his  recovery  will  be  the  amount  which  it  is  shown  by  a 
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preponderance  of  the  evidence  they  would  have  earned,  had 
defendant  complied  with  the  terms  of  his  contract,  less  6 
per  cent  interest  on  said  amount  from  this  date  until  the  first 
day  of  March,  1912;  that  is,  if  you  find  for  plaintiff,  when 
you  have  determined  the  amount  they  would  have  earned, 
that  is,  the  amount  of  profit  they  would  have  secured  had 
the  proposed  deal  been  consummated,  you  will  compute  the 
interest  on  the  same  from  this  date  until  March  1,  1912,  and 
subtract  such  interest  from  said  amount,  and  the  remainder 
will  be  the  amount  of  your  verdict  in  this  case. 

In  thus  instructing,  we  think  there  was  error.  There  is 
a  clear  distinction  between,  a  case  for  the  recovery  of  a  com- 
mission earned,  and  one  for  damages  caused  by  the  revocation 
of  an  agent's  or  broker's  authority. 

As  a  rule,  unless  the  agent's  authority  be  coupled  with 
an  interest — ^which  must  be  something  more  than  the  com- 
mission to  be  earned — ^it  may  be  revoked  at  any  time  by  the 
^    _^     .         ^     principal,  and,  even  if  the  agent  be  given  a 
acuon'  for"*^^ '  particular  time  within  which  to  perform,  the 
damages.  agency  may  be  revoked  before  the  broker  has 

performed  his  contract,  by  finding  the  purchaser,  although, 
under  some  circumstances,  the  principal  may  be  liable  for 
damages.  In  such  cases,  however,  the  action  must  be  for 
damages  for  breach  of  contract,  rather  than  upon  the  contract 
for  the  commission  agreed  to  be  paid.  See  Gilbert  v.  McCuU 
lough,  146  Iowa,  333;  MUligan  v.  Owen,  123  Iowa,  285; 
McLane  v.  Mauer,  28  Tex.  Civ.  App;  75  (66  S.  W.  693,  1108) ; 
Brown  v.  Pforr,  38  Cal.  553 ;  Plumb  v.  Campbell,  129  111.  101, 
Biggers  v.  Owen,  79  Ga.  658  (5  S.  E.  193.)  In  order  to 
eflPectuate  justice,  a  distinction  is  sometimes  made  between 
unilateral  contracts  and  bilaterial  ones ;  but  there  is  no  claim 
or  testimony  in  the  case  that  the  plaintiffs  promised  to  do 
anything,  in  this  case,  to  which  the  defendant  could  hold 
them.  They  were  entitled  to  a  commission,  in  the  event  they 
found  a  purchaser  upon  the  terms  proposed,  and  then  only 
in  such  amount  as  exceeded  the  net  sum,  which  defendant 
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fixed  as  his  selling  price.  There  was  no  counter  promise  on 
plaintiff's  part,  as  in  Metcalf  v.  Kent,  104  Iowa,  487;  Oreen 
V.  Cole,  127  Mo.  587  (30  S.  W.  135);  Hartford  v.  McCHlli- 
cuddy,  103  Me.  224  (68  Atl.  860,  16  L.  R.  A.  [N.  S.]  431,  12 
Ann.  Cas.  1083),  and  other  cases,  and  the  contract  or  promise 
was  revocable  at  pleasure. 

But,  if  this  were  not  true,  plaintiffs  could  not  recover 
damages  for  breach  of  contract,  without  pleading  such  breach 
and  this  they  did  not  do. 

Hi  Although  the  jury  found  especially  that  defendant 
offered  to  pay  plaintiffs  for  finding  a  purchaser,  substantially 
as  charged,  and  that  they  did,  in  fact,  find  a  buyer,  who  was 

ready,  able  and  willing  to  buy  upon  the 
missions:  pro-    tcrms  proposed,  we  are  constrained  to  hold 

duction  of  pur-  ,  .  .  , 

chaser:  evi-       that  the  latter  of  these  findings  is  without 

dence.  ° 

support  in  the  testimony.  It  is  T;rue  that 
plaintiffs  had  some  talk  or  negotiations  with  one  Reddick, 
about  the  purchase  of  the  land,  yet  it  appears  that  there  never 
was  any  definite  agreement  between  them,  and  it  further 
appears  that,  without  any  authority  from  defendant,  plain- 
tiffs accepted  a  check  from  Reddick  for  the  sum  of  $1,000 
drawn  upon  a  bank  in  which  he  had  no  funds,  which  they 
returned  the  next  day;  that  they  (plaintiffs)  agreed  to  fur- 
nish an  abstract  showing  a  marketable  title  to  the  land,  with- 
out any  authority  from  defendant;  and,  without  any  author- 
ity, agreed  that  Reddick  might  make  optional  payments  upon 
the  sum,  which  was  to  run  for  the  ten  years.  The  negotiations 
did  not  culminate  in  any  specific  agreement,  for  Reddick  was 
to  go  to  Eagle  Grove  the  next  day  to  make  a  written  contract 
of  purchase,  and  this  he  never  did.  Certain  taxes  and  assess- 
ments against  the  land  were  not  agreed  upon,  and  the  land 
was  at  the  time  occupied  by  a  tenant  under  a  written  lease 
for  the  year  1912,  and  no  agreement  was  entered  into  regard- 
ing this  lease,  or  what  should  be  done  with  it.  Under  these 
circumstances,  the  buyer  found  was  not  shown  to  have  been 

one  ready,  able,  and  willing  to  buy  under  the  terms  proposed 
Vou  159  Ia.— 13 
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by  the  defendant,  and,  under  all  the  authorities,  plaintiffs 
were  not  entitled  to  recover  on  the  theory  that  they  had  per- 
formed their  contract.  Johnson  v.  Wright,  124  Iowa,  61; 
Hunt  V.  Tuttle,  125  Iowa,  676 ;  Balkema  v.  Searle,  116  Iowa, 
374;  Gilbert  v.  Baxter,  71  Iowa,  327;  Oliver  v.  Battler,  233 
111.  536  (84  N.  E.  652) ;  Dent  v.  Powell,  93  Iowa,  711 ;  Ormsby 
V.  Graham,  123  Iowa,  202;  Waiters  v.  Dancey,  23  S.  D.  481 
(122  N.  W.  430,  139  Am.  St.  Rep.  1071) ;  Smith  v.  AUen, 
101  Iowa,  608;  Naylor  v.  Butcher,  93  Iowa,  340;  Gre%isel  v. 
Dean,  98  Iowa,  405;  Flynn  v.  Jordal,  124  Iowa,  457. 

These  propositions  are  the  controlling  ones  in  the  case, 
and  it  is  not  necessary  to  note  the  various  propositions  made 
by  the  respective  parties  on  the  various  assignments  of  error 
made  for  appellant.  Practically  all  are  disposed  of  by  what  we 
have  already  said,  and  it  follows  that  the  judgment  must  be, 
and  it  is,  ^Reversed. 


C.  A.  Sandquist,  Appellee,  v.  The  Port  Dodge,  Des  Moines 

&  Southern  Ry.  Co.,  Appellant. 

Bailroads:  crossing  accident:  negligence:  evidence.  In  this 
action  for  personal  injury  to  plaintiff  while  attempting  to  board 
one  of  defendant's  cars  at  a  crossing,  the  evidence  is  reviewed  and 
held  sufficient  to  take  the  case  to  the  jury  and  to  sustain  a  verdict 
for  plaintiff. 

Appeal  from   Webster  Distinct  Court, — Hon.   Charles   B. 

Albrook^  Judge. 

Tuesday,  March  18,  1913. 

Action   to   recover   damages    for   personal   injuries. — 
Affirmed. 

Dyer  &  Dyer  and  Price  <&  Joyce,  for  appellant. 

Eenyon,  Kelleher  &  O'Connor,  for  appellee. 
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Gaynor,  J. — This  action  is  brought  by  tjie  plaintiff 
against  the  defendant  to  recover  for  personal  injuries  alleged 
to  have  been  received  by  him  at  a  point  in  Webster  county,  on 
defendant's  line  of  road,  known  as  Fried 's  Grossing.  The 
defendant  is  an  interurban  railroad  operating  a  line  of  road 
for  the  carriage  of  passengers  and  freight,  between  the  cities 
of  Des  Moines  and  Ft.  Dodge,  run  by  means  of  electricity. 
That  on  the  night  of  March  11,  1910,  the  plaintiff  went  to 
the  point  on  said  line  known  as  Fried 's  Crossing,  a  point 
where  the  public  highway  crosses  defendant's  line  of  track. 
It  was  the  intention  of  plaintiff  in  going  there  to  seek  pas- 
sage on  the  south-bound  car  at  that  point  to  the  town  of  Har- 
court,  on  said  line  of  road.  The  plaintiff  alleges  that  he  sig- 
naled the  car  to  stop,  by  stepping  into  the  center  of  the  track, 
lighting  a  newspaper,  and  waving  the  same  as  a  signal  to  the 
plaintiff  that  he  desired  to  take  passage  on  the  car.  That 
the  car  was  about  an  hour  and  a  half  late,  arriving  at  this 
crossing  about  9 :30  that  evening.  That  upon  said  signal,  the 
approaching  car  slowed  down  and  was  running  very  slowly 
as  it  approached  the  highway  crossing  on  which  defendant 
was  standing,  and  that  when  it  reached  the  said  highway 
crossing  it  momentarily  stopped.  That  the'l'eupon  plaintiff 
proceeded  to  board  said  car  and  attempted  to  grasp  the  hand- 
hold at  the  side  of  the  rear  platform  for  such  purpose,  and 
before  said  plaintiff  was  able  to  board  said  car,  and  while  he 
was  in  the  act  of  boarding  the  same,  defendant,  through  its 
servant,  the  motorman,  caused  the  car  to  be  started  forward 
with  a  sudden  and  violent  jerk,  and  the  plaintiff  lost  his 
grasp  by  reason  thereof,  and  fell,  sustaining  injuries  to  his 
right  hand,  forearm  and  shoulder.  That  it  was  the  custom 
and  practice  of  the  defendant  to  stop  its  cars,  upon  signal, 
at  this  point  in  order  that  intending  passengers  might  board 
the  car.  The  defendant  denies  plaintiff's  claim  and  contends 
that  the  plaintiff  did  not  signal  the  car  to  stop  at  Pried 's 
Crossing,  but  that,  when  the  car  was  in  close  proximity  to 
the  plaintiff,  he  was  sitting  on  a  plank  east  of  the  railroad 
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tracks  and  north  of  the  highway  crossing,  and  arose  from 
his  seat,  raised  his  hand,  and  stepped  close  to  the  car.  That 
it  was  so  close — ^that  is,  the  car — ^that  the  motorman  was 
unable  to  stop,  and  the  plaintiff  received  his  injuries  by  the 
car's  coming  in  contact  with  his  hand  and  shoulder  as  the 
car  passed  over  Fried 's  Crossing.  That  it  was  then  moving 
at  a  rapid  rate  of  speed.  The  defendant  further  contends 
that  the  car  did  not  stop  that  night  at  the  crossing  and  was 
not  brought  to  a  stop  until  it  had  reached  a  point  600  feet . 
south  of  the  crossing.  Defendant  further  contends  that  when 
the  plaintiff  arose  from  his  leaning  posture,  north  of  the  high' 
way,  and  attempted,  if  he  did  attempt,  to  signal  the  car,  the 
car  was  then  so  near  the  plaintiff  and  running  at  such  a  rate 
of  speed  that  it  was  impossible  for  the  car  to  have  been  stopped 
in  time  to  avoid  striking  the  plaintiff.  On  the  issues  so  ten- 
dered, the  cause  was  tried  to  a  jury,  and  a  verdict  rendered 
for  the  plaintiff,  and  from  a  judgment  upon  this  verdict  the 
defendant  appeals. 

The  principal  contention  of  the  defendant,  upon  this  ap- 
peal, is  that  the  evidence  submitted  to  the  jury  did  not  war- 
rant the  verdict;  that  the  verdict  is  contrary  to  law,  in  that 
the  facts  show  that  the  defendant  was  attempting  to  board 
the  car  while  the  same  was  moving ;  that  his  injuries  were  the 
proximate  result  of  such  unlawful  attempt;  that  the  court 
erred  in  overruling  defendant's  motion  for  a  directed  verdict 
at  the  close  of  plaintiff's  testimony,  and  erred  in  overruling  ' 
defendant's  motion  for  a  directed  verdict  at  the  close  of  all 
the  testimony.  The  defendant  alsa  complains  and  predicates 
error  on  the  giving  of  instructions  six  and  eight,  given  by  the 
court  to  the  jury  on  its  own  motion,  and  these  being  the  only 
errors  complained  of,  if  they  are  errors,  these  are  the  only 
ones  to  which  we  turn  our  attention. 

The  first  question  is.  Was  there  sufficient  evidence  before 
the  court  at  the  time  of  the  ruling  on  the  motions  for  a 
directed  verdict  to  take  the  case  to  the  jury?    To  determine 
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this  question  requires  an  examination  and  a  careful  analysis 
of  the  testimony  before  the  court  at  that  time. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf 
and  testified  substantially  as  follows:  **I  went  to  Fried 's 
Crossing  this  night,  to  take  the  car,  which  I  had  done  about 
fifteen  times  before.  I  signaled  it  to  stop  by  means  of  a 
paper,  to  which  I  set  fire  with  some  matches  I  got  from  Pried 
that  night.  The  car  always  stopped  there  every  other  time 
I  signaled  it.  After  waiting  some  time,  I  saw  the  car  coming. 
It  was  then  about  fifty  rods  away.  I  stepped  between  the 
rails  and  set  fire  tp  the  paper  and  signaled  the  car  to  stop.  The 
car  did  not  come  very  fast,  and  I  went  out  in  the  road  with 
my  satchel  to  wait  for  the  car.  I  was  six  or  maybe  ten  feet 
away  from  the  track  on  the  east  side,  and  a  little  to  the  north 
of  the  wagon  road.  The  car  stopped,  but  not  to  give  me  time 
to  get  on.  It  didn't  stop  long  enough,  and  I  was  about  to 
step  on  (I  had  to  step  up  about  a  foot),  when  the  car  went 
away.  I  had  hold  of  the  railing.  I  didn't  have  time  to  catch 
hold,  or  maybe  I  could  have  held  on.  I  cannot  say  whether 
my  foot  was  up  on  the  step  or  not.  I  have  boarded  this  car  at 
this  crossing,  after  dark,  at  least  four  times.  It  was  the  car 
that  struck  me,  I  suppose,  and  caused  me  to  fall."  On  cross- 
examination  he  said.  **I  left  Fried 's  house  about  7:30.  The 
car  was  due  there  about  8  o'clock,  but  did  not  arrive  until  9. 
I  walked  back  and  forth  there  waiting  for  the  car,  but  did 
not  go  away  from  the  crossing."  He  f mother  testified  in 
answer  to  the  question:  **Did  the  car  start  to  move  before 
you  got  ont  Before  yon  attempted  to  get  on?"  He  answered: 
**Yes,  sir.  I  took  hold  of  the  handle,  but  it  went  away  from 
me.  I  did  not  get  a  good  hold  so  I  could  hold  fast.  I  tried 
to  grab  the  back  handle  or  the  one  behind  the  step  with  my 
right  hand.  I  was  just  in  front  of  where  they  stop  wl\en  the 
car  moved  away  from  me  and  pulled  my  hand  loose.  The 
car  stopped  a  moment,  but  not  long  enough  for  me  to  get  on. 
It  stood  still  a  secofnd.  When  the  car  was  standing  still,  I 
rushed  forward  and  was  going  to  take  hold,  but  I  didn  't  catch 
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hold  before  the  ear  started."  He  alao  answered  the  following 
question:  **You  say  the  car  started  before  you  attempted  to 
get  onT'  **Yes,  sir."  He  answered  the  following  question: 
**How  fast  was  it  going  when  you  attempted  to  get  on?  It 
went  fast  then,  but  when  it  came  it  did  not  go  fast.  When  the 
car  stopped,  the  rear  end  was  to  the  north  side  of  the  road. 
The  car  was  standing  still  when  I  reached  for  it  to  get  on. 
It  started  forwards.  When  I  took  hold  of  the  handle,  the  car 
went.  It  went  after  I  took  hold  of  the  handhold.  I  did  not 
not  get  a  real  hold."  He  answered  the  following  question  as 
foUows:  ''How  close  were  you  to  the  car  before  it  started 
to  move?  I  cannot  say  for  sure.  I  was  so  near  it  I  had  to 
hold  on  to  the  railing  on  the  back  towards  the  north.  I  had 
a  hold  of  the  handhold  and  was  going  to  step  up.  Then  it 
went.     It  did  not  stop  long  enough  so  I  had  time  to  get  on." 

Mr.  Fried,  called  in  behalf  of  the  plaiutifif,  testified:  *'I 
was  at  the  crossing  the  morning  after  the  accident,  and  I  saw  a 
part  of  a  burnt  paper  right  in  the  center  of  the  road,  about 
four  or  five  feet  from  the  track.  It  is  customary  for  that 
car  south,  about  8  o'clock,  to  stop  at  the  crossing  on  signal, 
either  by  a  light  at  night  or  a  hand  signal  in  the  day.  I  didn't 
pick  this  paper  up.  I  saw  it  there.  More  than  half  of  it  was 
burned.  It  was  a  common  newspaper.  I  think  it  was  the 
same  paper  I  gave  Sandquist,  but  I  couldn't  swear  that  it 
was.  I  gave  him  the  paper  the  evening  before,  a  little  after  7 
o'clock,  and  supplied  him  with  dark  tipped  matches." 

Charles  Swenson,  called  for  the  plaintiff,  says:  '*I  was 
outdoors  on  the  evening  of  March  11th.  The  car  was  due  at 
8  o'clock,  but  was  about  an  hour  late.  I  live  about  thirty  rods 
from  Fried 's  Crossing.  The  wagon  road  is  east  and  west, 
and  the  railroad  north  and  south.  I  was  in  my  yard,  east 
of  my  hoghouse,  which  is  about  ten  rods  from  the  wagon  road. 
There  was  a  hoghouse  between  me  and  the  railroad  crossing, 
and  about  halfway  between  the  track  and  my  house.  The  car 
at  the  time  I  saw  it,  went  over  the  crossing  a  little  faster  than 
a  man  could  walk.    It  miorht  have  been  four  miles  an  hour.    I 
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do  not  think  it  stopped  at  the  crossing  at  all  that  night.  That 
is,  not  that  I  could  see.  The  hoghouse  is  so  situated  that  I 
could  not  see  very  well  whether  it  stopped  or  not.  It  didn't 
seem  to  me  that  it  stopped  there  at  all.  Tou  can  see  the  car 
when  it  comes  to  the  hoghouse,  and  you  can  see  it  again  when 
it  passes.  It  was  going  about  four  miles  an  hour  when  I  saw 
it,  after  it  passed  the  hoghouse." 

The  motorman  in  charge  of  the  car  was  called  in  behalf 
of  the  defendant  and  testified  that  he  reached  Fried 's  Cross- 
ing about  9 :15.  '*I  did  not  notice  whether  any  signal  to  stop 
was  given  at  that  crossing.  I  approached  the  crossing  about 
thirty-five  or  forty  miles  an  hour.  I  got  a  glimpse  of  a  man 
there  about  the  time  I  was  right  on  the  crossing.  I  got  a 
glimpse  of  him  when  I  was  two  hundred  and  fifty  feet  north 
of  the  crossing.  He  was  just  getting  out  of  a  stooping  posi- 
tion, and  as  soon  as  I  saw  him  I  whistled  two  or  three  times.  I 
made  no  attempt  to  stop.  There  was  no  signal  given  to  stop. 
He  was  coming  right  towards  the  car.  I  was  afraid  he  was 
too  close  to  the  car,  and,  if  I  had  stopped,  he  would  have  been 
in  front  of  the  car.  He  had  his  hand  stretched  out  in  fi^nt 
of  the  car.  We  ran  fifty  or  sixty  feet  past  the  crossing  before 
we  stopped.  My  car  weighed  abdut  thirty-five  tons,  and  going 
at  the  rate  of  about  thirty-five  or  forty  miles  an  hour,  so  that 
I  could  not  stop  in  less  than  five  hundred  feet.  I  heard  the 
car  hit  his  hand  as  it  fiashed  by.  It  is  impossible  to  start  one 
of  these  cars  with  a  jerk.  We  were  late  that  night  and  were 
trying  to  make  up  time,  and  we  stopped  as  little  as  possible 
for  letting  off  or  taking  on  passengers." 

A.  F.  Patten,  a  passenger  on  the  car  that  night,  was  also 
called  and  testified:  '*My  attention  was  first  called  to  the  fact 
that  we  had  passed  Fried 's  Crossing  when  we  were  right  at 
the  crossing,  as  there  was  something  out  of  the  way  happened. 
You  could  tell  in  the  car,  either  that  something  had  hit  the 
car,  or  the  air  had  been  turned  on  suddenly,  or  something.  I 
don't  know  what  it  was."  But  he  also  testified  that  the  car 
did  not  stop  at  this  crossing. 
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.  This  is  practically  all  the  evidence  in  the  cause  having 
any  probative  force  upon  the  issues  tendered.  There  is  a 
square  conflict,  between  the  motorman  in  charge  of  the  car 
and  the  plaintiff,  as  to  whether  the  plaintiff  signaled  the  car, 
and  as  to  whether  or  not  the  car  stopped  at  Fried 's  Crossing. 
It  is  true  that  the  plaintiff,  in  answer  to  some  questions,  said 
that  the  car  was  moving  when  he  attempted  to  get  on  the 
car,  but  it  is  apparent,  from  the  whole  record,  that  these 
questions  were  not  understood  by  the  witness  at  the  time  he 
gave  his  answers.  It  appears  that  he  was  examined  through 
an  interpreter,  did  not  understand  the  English  language  well, 
and  the  questions  were  so  framed  that  it  is  apparent  that  he 
did  not  understand  the  full  meaning  and  import  of  the  word 
''attempted"  as  used  by  counsel  in  his  questions.  Appar- 
ently the  dominant  thing  in  his  mind  was  that  the  car  started 
as  he  was  getting  on ;  that  it  started  while  he  was  in  the  act 
of  getting  on:  that  it  started  while  he  was  attempting  to 
board  the  car.  The  motorman  *s  reason  for  assuming  that  the 
injury  to  the  plaintiff  was  due  to  his  being  struck  by  the  car, 
as  it  passed  over  Fried 's  Crossing,  docs  not  appeal  to  us  as 
being  reasonable.  He  says  he  heard  the  car  strike  defend- 
ant's outstretched  hand  as  it  passed.  This  would  seem  to  be 
rather  incredible.  These  cars  in  their  movements  make  a 
good  deal  of  noise.  The  car  weighed  thirty-five  tons,  and,  as 
he  says,  was  moving  at  the  rate  of  thirty-five  miles  an  hour. 
That  the  impact  of  the  car  with  defendant's  hand,  or  even 
with  his  whole  body,  would  make  a  perceptible  impl-ession 
upon  the  car,  so  as  to  be  discoverable  by  any  one  in  or  on 
the  car,  seems  quite  improbable. 

The  passenger  in  the  car,  who  gave  testimony,  conceded 
that  he  was  occupied  with  other  matters ;  was  giving  no  atten- 
tion to  the  movements  of  the  car,  but  noticed  something 
unusual  at  Fried 's  Crossing.  This  could  not  have  been  the 
impact  of  the  car  with  defendant's  outstretched  hand.  The 
motorman  testifies  that  he  did  not  attempt  to  stop  the  car  un- 
til after  it  had  passed  Fried 's  Crossing.  There  must  then  have 
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been  something  else  that  attracted  this  witness'  attention  at 
this  crossing  (assuming  that  his  attention  was  attracted  there 
by  something),  and  we  are  inclined  to  think,  from  the  whole 
record,  that  it  was  due  to  the  sudden  stopping  and  starting 
of  the  car  as,  claimed  by  the  plaintiff.  At  least,  the  jury 
might  have  well  so  found,  and  it  is  not  the  province  of  this 
court  to  weigh  the  evidence  or  sit  in  judgment  upon  the  credi- 
bility of  the  witnesses,  and  we  find  no  reason  for  disturbing 
this  verdict  on  the  ground  that  the  court  erred  in  passing  the 
case  to  the  jury  for  its  judgment. 

We  find  no  error  in  the  instructions  complained  of,  and 
the  case  is  therefore  Affirmed, 


C.  V.  Hickman  v.  P.  M.  Hunter,  Judge. 

Actions:      dismissal:      counterclaim:      jurisdiction.     The  plamtifF 

1  may  dismiss  his  action  at  anytime  before  answer  or  counterclaim, 
and  the  court  has  no  jurisdiction  to  render  judgment  on  a  counter- 
claim filed  thereafter^  even  though  plaintiff  may  have  been  actuated 
by  fraud  in  bringing  the  action  and  defendant  gave  verbal  notice 
that  a  counterclaim  would  be  filed. 

Same:     attachment:     counterclaim:     costs.     The  amount  expended 

2  by  a  non-resident  defendant  in  attending  court  and  defending  ar. 
attachment  suit  cannot  be  taxed  as  costs  incident  to  a  judgment 
on  his  counterclaim;  it  can  only  be  recovered  as  an  item  of  dam- 
age in  an  action  on  the  attachment  bond. 

Certiorari.     Certiorari   is    the    proper    remedy   to    review    a   judgment 

3  which  is  void  for  want  of  jurisdiction. 

Same:     costs.     Costs  on  certiorari  should  not  be  taxed  against  the  de- 

4  fendant  judge;  but  where  the  judgment  below  was  annulled  they 
should  be  taxed  against  the  real  parties  in  interest  who  are  in 
court  resisting  the  writ  and  seeking  to  sustain  the  judgment. 

Certiorari  from  Lucas  District  Court. — Hon.  P.  M.  Hunter, 

Judge. 
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Tuesday,  March  18,  1913. 

This  is  a  proceeding  by  certiorari,  commenced  in  this 
court,  to  annul  a  judgment  rendered  by  defendant  as  judge 
of  the  district  court  in  and  for  Lucas  county,  in  an  action 
in  which  the  plaintiff  in  this  action  was  the  plaintiff,  and 
William  Bunch  and  Mrs.  William  Bunch  were  defendants, 
in  which  action  the  court  rendered  a  judgment  against  plain- 
tiff, and  in  favor  of  said  defendants  for  $350  on  a  counter- 
claim, filed  after  plaintiff  had  dismissed  his  petition.  Judg- 
ment Annulled. 

Hickman  &  Wells,  for  petitioner. 

Stuart  &  Stuart,  for  defendant. 

Preston,  J. — The  return  of  the  defendant  judge  shows 
the  following  facts:  Plaintiff  brought  an  action  for  $50  for 
balance  due  on  rent  and  for  waste.  A  writ  of  attachment  was 
issued,  under  which  property  was  levied  upon,  and  a  delivery 
bond  given.  On  September  5,  1912,  plaintiff,  by  his  attor- 
neys, in  open  court,  dismissed  said  cause  without  prejudice 
and  paid  all  costs,  before  any  answer  or  counterclaim  had 
been  filed.  Defendants  objected  to  such  dismissal,  and  gave 
notice  verbally  that  they  would  file  a  counterclaim  and  insist 
on  the  trial  thereof.  Afterwards,  on  September  6th,  defend- 
ants filed  their  answer  and  counterclaim,  in  which  they  deny 
being  indebted  to  plaintiff,  and  ask  damages  for  the  wrong- 
ful suing  out  of  the  attachment.  One  of  the  items  of  damage 
in  said  counterclaim  was  a  claim  for  $150  for  expenses  of 
defendants  from  Montana  to  Iowa  in  attending  said  trial. 
On  September  11th  trial  was  had  on  said  counterclaim,  and 
a  judgment  rendered  against  plaintiff  for  $350 ;  plaintiff  hav- 
ing failed  and  refused  to  appear  or  file  any  further  pleadings. 
The  findings  of  the  court  are,  in  part,  as  follows:  ".  .  . 
That  when  this  action  was  commenced  neither  of  the  defend- 
ants were  indebted  to  plaintiff  in  any  sum  whatever.     Thai 
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at  the  time  the  action  was  commenced  defendants  were  pre- 
paring to  move  to  the  state  of  Montana.  That  a  portion  of 
their  goods  was  already  loaded  in  cars,  which  was  known  to 
plaintiff,  and  this  cause  was  commenced  by  plaintiff,  with 
the  view  and  expectation  that  he  could  and  would  thereby 
compel  defendants  to  pay  him  the  amount  specified  in  his 
petition  rather  than  return  from  Montana  to  contest  the 
same.  And  the  court  further  finds:  That  when  plaintiff 
instituted  this  action  he  also  commenced  a  criminal  proceed- 
ing against  defendant,  William  Bunch,  and  that  he  failed  to 
prosecute  such  action.  That  said  criminal  proceeding  was 
commenced  by  plaintiff  for  the  wrongful  purpose  of  induc- 
ing the  defendant  Bunch  to  pay  said  money.  That  said  Wil- 
liam Bunch  incurred  expense  in  the  sum  of  $150  in  return- 
ing from  Montana  to  defend  said  action.  That  defendants 
were  entitled  to  judgment  against  plaintiff  for  the  expenses 
so  incurred  in  the  sum  of  $150,  and  the  additional  sum  of  $200 
as  damages  for  the  wrongfid  and  malicious  suing  out  of  said 
attachment.'*  A  further  finding  of  the  court  reads:  **The 
court  concluded  that,  as  said  action  and  proceedings  were 
not  commenced  or  prosecuted  in  good  faith,  but  for  the  pur- 
pose alone  of  compelling  defendants  to  pay  said  sum  of  money 
rather  than  return  from  the  state  of  Montana  to  defend  the 
same,  and  as  said  plaintiff  has  caused  defendants  to  incur 
said  expense  of  $150  in  attending  this  term  of  court,  plaintiff 
could  not  dismiss  his  action  in  such  manner  or  to  such  extent 
as  to  prevent  the  court  from  entering  judgment  in  favor  of 
the  defendants  for  the  amounts  above  stated." 

I.  We  think  the  court  was  without  jurisdiction  to  ren- 
der judgment  on  the  counterclaim.  The  attorneys  for  defend- 
ant, in  argument,  say  that  ordinarily  the  dismissal  of  an 
1  Actions  •  dis-  ^^^^on  before  the  defendant  has  filed  a  coun- 
Srdaim  :^°"°"  tcrclaim  wiU  prevent  defendant  from  filing  a 
jurisdiction.  counterclaim  therein ;  but  they  say  there  are 
two  questions  which  they  desire  to  suggest :  First,  can  plain- 
tiff take  advantage  of  this  rule  of  practice  to  consummate  a 
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fraud;  and,  second,  did  not  the  district  court  have  the  right 
to  tax  to  plaintiff  the  $150  whieh  he  compelled  defendant  to 
expend  in  attending  court  in  this  case?  It  is  not  a  question 
here  as  to  whether  plaintiff  practiced  a  fraud  on  said  defend- 
ants  Bunch,  but  it  is  a  question  of  jurisdiction.  Plaintiff 
had  the  right  to  dismiss  his  action.  Code,  section  3764. 
Section  3766  of  the  Code  provides:  '*In  any  case  when  a 
counterclaim  has  been  filed,  the  defendant  shall  have  the 
right  of  proceeding  to  trial  thereon,  although  the  plaintiff 
may  have  dismissed  his  action  or  failed  to  appear."  In  Page 
V.  Sachet t,  69  Iowa,  226,  defendants  filed  a  counterclaim  after 
plaintiffs  had  dismissed  their  action,  which  was  stricken  on 
motion  of  plaintiffs.  In  that  case  the  court  said:  **But  the 
provision  (of  the  Code)  surely  was  not  intended  to  authorize 
the  trial  of  new  causes  of  action,  in  favor  of  the  defendant, 
not  set  up  before  the  dismissal.  The  provision  clearly  con- 
templates the  trial  of  a  counterclaim  pleaded  before  the  dis- 
missal of  the  action  and  reaches  no  further.  It  does  not  con- 
template that  the  defendant  may,  by  pleadings  subsequent  to 
the  dismissal,  introduce  causes  of  action  not  before  involved 
in  the  case.'*  See,  also,  Bardes  v.  Hutchinson,  113  Iowa,  610; 
Holmes  v,  Hull,  48  Iowa,  177.  The  fact  that  defendants 
objected  to  the  dismissal  and  gave  notice  that  they  would 
thereafter  file  a  counterclaim  is  not  material.  Plaintiff  had 
the  right  to  dismiss,  and  when  he  did  dismiss  he  was  out  of 
court. 

In  regard  to  defendants'  second  question  as  to  the  right 
of  the  court  to  tax  the  $150  to  plaintiff,  it  is  urged  that  in 
view  of  the  facts  the  court  had  authority  to  render  judgment 
2    Same-  a^  against  plaintiff  for  costs  of  this  case,  and 

costs.  right  to  treat  this  action  as  not  brought  or 

prosecuted  in  good  faith,  but  for  an  illegal  purpose,  and 
hence  plaintiff  could  not  use  said  statute  to  perpetrate  a 
fraud ;  that  the  court,  having  the  power  to  render  judgment 
for  costs,   could  treat  the   $ir)0   which  plaintiff  compelled 
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defendants  to  expend  in  attending  said  court  as  a  part  of 
the  costs;  and  that  the  judgment  should  be  sustained  as  to 
that  amount.  But  no  reasons  are  given  why  this  should  be 
80.  We  are  unable  to  see  upon  what  theory  defendants'  coun- 
sel can  make  such  a  claim.  The  $150  item  was  in  no  sense 
costs.  If  the  Bunches  had  been  witnesses  only,  their  mileage 
could  have  been  taxed  as  a  part  of  the  costs  if  the  court  had 
so  ordered  at  the  proper  time.  But  they  were  parties  to  the 
actioji.  It  could  be  set  up  by  said  defendants  as  an  item  of 
damage  in  an  action  on  the  attachment  bond,  and  can  be, 
even  now,  in  an  independent  action  on  the  bond.  Further 
than  this,  the  record  shows  that  said  defendants  did  plead  this 
item  in  their  counterclaim,  and  the  court  in  his  judgment 
allowed  them  therefor,  not  as  costs,  but  as  an  item  of  damage. 

II.  The  judgment  being  void  for  w^ant  of  jurisdiction, 
certiorari  is  the  proper  remedy.    Bardes  v,  Hutchinson,  113 

Iowa,  610;  Davis  v.  Preston,  129  Iowa,  670. 
The  judgment  of  the  district  court  must  be, 
and  it  is,  annulled. 

III.  It  is  claimed  by  plaintiff  that  the  costs  of  this 
proceeding  should  be  taxed  to  the  defendants  in  the  court 
below,  William  Bunch  and  Mrs.  William  Bunch.    The  defend- 
ant judge  is,  of  course,  not  liable  for  costs. 

4 .  Samb  :  costs. 

The  defendants  Bunch  are  not  perhaps,  m 
one  sense,  parties  to  this  proceeding;  but  the  attorneys  for 
the  defendant  judge  are  the  same  attorneys  who  appeared 
in  the  court  below  for  the  defendants  Mr.  and  Mrs.  Bunch, 
and  they  are  in  this  court  seeking  to  sustain  the  judgment  in 
favor  of  the  said  defendants.  Under  such  circumstances,  it 
has  been  held  that  they  are  the  real  parties  in  interest,  and 
that  the  costs  of  this  pi'oceeding  should  go  against  them. 
Tiedt  V,  Carstensen,  64  low^a,  131.  6  Cyc.  837.  As  bearing 
somewhat  upon  this  question — ^that  is,  to  the  effect  that  the 
defendants  in  the  court  below  were  not  necessary  parties  to 
this  proceeding  and  that  notice  of  this  proceeding  is  not  re- 
quired to  be  had  on  them — see  Davis  v.  Preston,  129  Iowa,  670. 
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The  judgment  of  the  district  court  is  annulled,  and  the 
costs  of  this  proceeding  will  be  taxed  to  William  Bunch  and 
Mrs.  William  Bunch. 


Ed.  Pekarek^  Plaintiflf  and  Appellee,  v.  0.  F.  Meyers, 

Defendant  and  Appellant. 

Negligence:     automobile  accident:     evidenck    In  this  action  for  a 

1  persoDal  injury  caused  by  the  fright  of  plaintiff's  team  at  de- 
fendant's automobile,  the  evidence  is  held  to  authorize  submission 
of  defendants  negligence  in  assisting  plaintiff  to  pass  the  auto- 
mobile with  his  team  and  to  support  the  verdict. 

Appeal:      verdict:       conclusiveness.     The   credibility   of   witnesses 

2  and  the  weight  to  be  given  their  testimony  are  questions  for  the 
jury,  and. where  from  the  entire  record  there  Is  substantial  ground 
for  honest  minds  to  differ,  the  appellate  court  wiU  not  interfere 
with  the  verdict. 

Negligence:      automobile  ACcn)ENT.     It  is  the  duty  of  the  operator 

3  of  .an  automobile,  when  requested,  to  assist  the  driver  of  a  team, 
which  ezhibita  fright  at  the  machine,  to  pass;  and  his  failure  to 
use  reasonable  care  in  so  doing  is  negligence,  and  if  the  proximate 
cause  of  an  injury  he  is  liable  therefor. 

« 

Appeal  from  Franklin  District  Court. — Hon.  C.  G.  Lee, 

Judge. 

Tuesday,  March  18,  1913. 

Action    to    recover    damages    for    personal    injury. — 
Affirmed. 

Jno.  M.  Hemingway  J  for  appellant. 

F,  J,  McOreevy,  for  appellee. 

Gaynor,  J. — This  is  an  action  to  recover  damages  for 
personal  injury  and  injury  to  profperty,  which  the  plaintiflf 
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claims  to  have  sustained,  occasioned  by  being  thrown  from 
a  wagon  in  which  he  was  riding,  basing  his  right  to  recover 
on  what  he  claims  to  be  the  negligence  of  the  defendant  in 
attempting  to  pass  him  on  the  public  highway  in  an  automo- 
bile. He  says  in  his  petition  that  on  the  7th  day  of  May, 
1911,  he  was  driving  a  team  hitched  to  a  wagon  occupied  by 
himself  and  others;  that  the  defendant  was  driving  an  auto- 
mobile on  the  same  highway ;  that  the  plaintiff  had  just  driven 
his  team  onto  a  part  of  the  public  highway  where  the  same 
is  graded,  and  is  high  and  narrow;  that,  while  he  was  so 
driving,  the  defendant  approached  him  from  the  opposite 
direction;  that  the  occupants  of  plaintiff's  wagon  signaled  to 
the  defendant  to  stop  by  raising  their  hands,  and  did  this 
before  the  defendant  came  onto  said  grade,  and  while  he 
was  on  a  part  of  the  highway  which  could  be  used  to  its  full 
width;  that  the  defendant,  carelessly  and  negligently,  disre- 
garded the  signals  and  drove  his  automobile  onto  said  grade, 
part  of  the  way,  close  to  plaintiff's  team,  and  the  team  became 
frightened;  that  thereupon  the  defendant  was  requested  to 
render  assistance  and  to  lead  the  team ;  that  the  defendant  dis- 
mounted from  the  automobile  and  carelessly  and  negligently 
seized  the  bridle  of  one  of  the  horses  in  an  angry  manner,  and 
led  the  same  a  short  distance,  and  then  negligently  and  wrong- 
fully struck  the  horse,  and  thereby  frightened  the  team  and 
caused  the  same  to  run  away  and  upset  the  wagon  in  which 
plaintiff  was  riding,  throwing  the  occupants  and  contents  of 
the  wagon  to  the  ground,  and  severely  injuring  the  plaintiff 
and  destroying  his  property.  Defendant,  for  answer,  admits 
the  meeting,  but  alleges  that  at  the  request  of  the  plaintiff 
he  turned  his  automobile  from  the  road  and  stopped  the  same 
and  shut  off  the  power  and  came  to  the  plaintiff's  assistance, 
but  denies  that  he  was  negligent  in  assisting  the  plaintiff  to 
pass  the  automobile ;  denies  that  he  struck  the  team  or  did  any- 
thing to  frighten  the  horse;  claims  that  he  conducted  the 
horses  for  several  rods  past  the  automobile,  and  only  let  go  of 
them  when  they  were  apparently  proceeding  in  a  safe  and 


208  Pekarek  v.  Meyers.  [159  Iowa 

steady  manner^  and  that  the  running  of  the  team  thereafter 
and  the  injury  to  the  plaintiff  was  without  any  fault  or  negli- 
gence on  his  part. 

At  the  conclusion  of  the  testimony,  the  court  withdrew 
from  the  consideration  of  the  jury  all  charges  of  negligence, 
except  that  embodied  in  the  claim,  that  the  defendant  was 
negligent  in  the  manner  in  which  he  attempted  to  assist  the 
plaintiff  to  pass,  saying:  **The  only  question  of  negligence 
that  will  be  submitted  to  the  jury  is  the  question  whether 
or  not  defendant  was  negligent  in  what  he  did  in  the  way  of 
assisting  the  plaintiff  to  pass  the  automobile.  If  he  failed  to 
use  ordinary  care  in  what  he  then  did,  he  was  guilty  of  negli- 
gence, and  that  is  a  question  for  the  jury.  I  am  satisfied, 
under  the  record  in  this  case,  that  there  can  be  no  recovery  for 
alleged  failure  to  stop  the  automobile  where  the  automobile 
was  stopped.  The  team  was  under  control  at  the  time  he 
undertook  to  pass,  and  the  evidence  of  previous  acts  would  not 
be  the  proximate  cause  of  the  injury  that  resulted. ' '  The  issue 
as  to  whether  or  not  the  defendant  was  negligent  in  what  he 
did,  in  the  way  of  assisting  the  plaintiff  to  pass  the  automo- 
bile, was  submitted  to  the  jury,  under  proper  instructions,  and 
the  jury  returned  a  verdict  for  the  plaintiff,  and  from  this 
verdict  the  defendant  appeals,  assigning  as  grounds  for 
reversal  the  following  alleged  errors  on  the  part  of  the  court : 
( 1 )  That  the  court  erred  in  not  sustaining  defendant's  motion 
for  an  instruction  to  the  jury  to  return  a  verdict  for  the 
defendant,  in  that  the  evidence  failed  to  show  any  negligence 
on  the  part  of  the  defendant.  (2)  That  the  court  erred  in 
overruling  defendant's  motion  for  a  new  trial,  based  on  the 
ground  that  the  verdict  of  the  jury  was  not  sustained  by 
the  evidence,  for  the  reason  that  the  evidence  did  not  show 
any  negligence  on  the  part  of  the  defendant,  and  affirmatively 
shows  that  the  plaintiff  was  guilty  of  contributory  negligence. 
(3)  That  the  court  erred  in  giving  the  third  and  fourth 
instructions  given  to  the  jury. 

We  have  examined  the  record  in  this  case,  bearing  on  the 
questions  submitted  to  the  jury,  and,  if  we  take  the  plaintiff's 
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version  for  it,  we  find  this  state  of  facts :    The  defendant,  after 
1    nboliobncd  •      t^ii^  signaled  to  stop,  came  within  fifteen  feet 
Siden'tf  ell-*'''    ^^  ^®  ^^^^  driven  by  plaintiff,  onto  the  grade 
dence.  where  plaintiff  was,  and  at  a  place  where 

plaintiff  could  not  turn  off  the  grade.  He  then  stopped  and 
stayed  in  his  car  until  the  plaintiff  asked  him  to  get  out  and 
help  him.  '*I  could  have  turned  off  the  grade,"  the  plaintiff 
says,  ''If  he  had  stopped  further  back.  When  I  asked  him 
to  help  me,  he  hesitated  a  moment,  then  got  out  of  his  auto- 
mobile, and  was  about  to  take  hold  of  the  horse  that  was  not 
afraid,  and  I  said,  *  Take  the  other  one. '  He  walked  around 
and  took  the  other  horse,  grabbed  for  it,  and  said,  '  Come  on. ' 
He  led  it  just  about  ten  feet.  Then  he  let  go  the  horse  and 
struck  it,  and  said,  *Go  on.'  The  horse  lit  out.  I  was  trying 
to  hold  them  with  both  hands,  but  they  ran  and  tipped  us 
out  east  of  the  culvert.  I  didn't  hit  them  with  the  whip  or 
anything.  Before  he  stopped  he  turned  his  automobile  off 
the  grade,  about  fifteen  feet  away.  The  car  was  standing 
still  when  I  undertook  to  drive  by.  I  could  not  unhitch  them 
after  he  stopped  the  car.  They  were  up  in  the  air.  If  I  had 
loosened  the  lines  up  a  little,  they  would  have  run  away. 
When  he  took  hold  of  the  horses,  I  told  him  not  to  let  go. 
The  horses  were,  at  the  time,  frightened  and  dancing  around. 
The  horses  started  to  run  immediately,  as  soon  as  he  let  go, 
and  ran  until  they  upset  the  wagon."  Plaintiff's  wife  testi- 
fied ''Defendant  came  within  fifteen  feet  of  us,  onto  the 
grade.  He  came  by  the  only  place  where  we  had  an  oppor- 
tunity to  get  off  the  grade.  My  husband  was  holding  the  team, 
or  trjdng  to  hold  them,  when  defendant  stopped  his  automo- 
bile. One  horse  was  frightened  and  dancing  around.  My 
husband  told  him  to  take  hold  of  tte  frightened  horse.  He 
took  hold  of  her,  and  said,  'Now,  come  on.'  He  led  them  about 
ten  feet,  then  let  go,  and  struck  the  frightened  horse  and  said, 
'Go  on.'  The  horse  started  immediately  to  run,  as  soon  as  he 
let  go,  and  ran  until  we  upset."  Mrs.  Gamer  was  in  the 
wagon  with  the  plaintiff,  and  testifies  to  practically  the  same 

thing.    Defendant  denies  that  he  struck  th^  horse,  and  says; 
Vol.  159  lA.— 14 
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"That  he  reached  up  and  patted  the  horse  and  spoke  gently 
to  it,  and  rubbed  its  nose.  Reached  up  as^ar  as  its  ears  and 
talked,  perhaps  half  a  minute,  to  the  horse.  The  horse  was 
acting,  as  they  said,  uneasy.  I  don't  know  but  possibly  that 
was  putting  it  mild.  I  took  hold  with  a  stiff  arm  and  walked 
in  front  of  the  horse,  urging  the  team.  I  think  I  led  the  horse 
possibly  seventy-five  feet,  at  least  far  enough  to  satisfy  me  he 
was  out  of  danger.  I  let  go  of  the  horse  and  stepped  to  one 
side  of  the  road.  From  that  time,  the  horse  seemed  to  be  a 
little  beyond  the  control  of  the  plaintiff. ' ' 

We  have  set  out  so  much  of  the  testimony  for  the  pur- 
pose of  showing  that  there  was  a  conflict  in  the  evidence  upon 
the  question  submitted  to  the  jury.  We  have  examined  the 
whole  record,  bearing  on  this  question,  and,  while  we  might 
have  reached  a  different  conclusion  than  that  reached  by  the 
jury,  we  find  evidence  sufficient  to  support  the  action  of  the 
court  in  submitting  the  case  to  the  jury  for  its  determination, 
and  we  cannot  therefore,  under  the  repeated  holdings  of  this 
court,  interfere  with  its  verdict. 

Under  our  system,  a  party  is  entitled  to  the  judgment  of 
the  jury  upon  the  facts.  The  jury  is,  as  a  matter  of  law,  the 
sole  judges  of  the  credibility  of  the  witnesses  and  the  weight 

to  be  given  to  their  testimony.  Where  there 
'•  dSf  cindu."     is  dispute  in  the  evidence,  or  where  it  appears 

from  the  evidence  that  honest  minds  search- 
ing for  the  truth  might,  on  the  whole  record,  reach  different 
conclusions  as  to  what  the  truth  is,  the  case  is  for  the  jury, 
and  this  court  will  not  interfere  with  its  verdict. 

It  was  the  duty  of  the  defendant,  on  request  of  the 
plaintiff,  under  the  circumstances,  to  render  him  assistance, 
and  in  doing  so  to  exercise  reasonable  care,  such  as  a  reasonably 

prudent  person  would  exercise,  in  assisting 
^'  aoS)mobfie"ac-    him  to  pass  the  automobile,  and  a  failure  to 

do  this  was  negligence,  and,  if  this  negligence 
was  the  proximate  cause  of  the  damage  complained  of,  the 
defendant  was  liable,  and  the  court  so  told  the  jury. 
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We  find  no  reversible  error  in  the  action  of  the  court  iq 
overruling  defendant's  motion  for  a  directed  verdict. 

We  have  examined  the  instruction  complained  of  by  the 
defendant  and  find  the  same  are  not  subject  to  any  just  criti- 
cism, and  the  case  is  therefore  Affirmed. 

Evans,  J.,  takes  no  part. 


Herbert  W.  Wood,  Plaintiff,  John  R.  Smith,  Intervener, 
Appellees,  v.  Lizzie  Yearous,  et  al..  Appellants. 

Taxation:    sals:    redemftion  by  mortgagee.    Where  a  tax  deed  has 

1  been  prematurely  issued  the  holder  of  a  valid  outstanding  mort- 
gage on  the  land  may  redeem  from  the  sale. 

Same:    notice  of  redemption:    description.    Notice  of  the  ezpira- 

2  tion  of  the  right  of  redemption  which  does  not  definitely  de- 
scribe the  land  is  defective  and  will  not  cut  off  the  right  to  re- 
deem. Thus  the  northwest  ten  acres  of  a  given  quarter  section 
is  indefinite  and  does  not  necessarily  correspond  with  the  NW.  ^ 
of  the  SE.  ^  of  the  SK  % ;  and  the  description  was  not  aided  by 
the  additional  statement  that  the  tract  was  known  as  lot  No.  3  of 
the  county  auditor's  plat,  no  particular  plat  being  designated  and 
the  lot  referred  to  not  containing  the  same  acreage. 

Same:    proof  of  service  of  notice.    Notice  of  the  expiration  of  right 

3  of  redemption  from  a  tax  sale  must  be  served  in  the  manner  pro- 
vided for  service  of  original  notices,  and  proof  of  service  must  be 
made  by  the  affidavit  of  the  holder  of  the  certificate,  his  agent  or 
attorney,  showing  the  manner  of  service,  the  time  and  place  where 
made,  and  under  whose  direction  the  same  was  made;  so  that  an 
affidavit  of  service  stating  merely  that  the  attached  notice  was 
under  my  direction  personally  served,  was  insufficient,  where  it 
appeared  that  the  notice  was  on  ^he  reverse  side  of  the  affidavit 
rather  than  on  a  separate  sheet  attached  thereto,  and  the  facts 
constituting  the  claimed  personal  service  were  not  stated.  And  the 
proof  of  service  must  show  that  the  notice  was  read  to  the  parties 
in  their  presence  and  hearing  and  a  copy  thereof  delivered  to 
each  of  them. 

Appeal  from  Wright  District  Court, — Hon.  C.  G.  Lee, 

Judge. 
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Thursday,  March  20,  1913, 

Action  to  set  aside  tax  deed  and  to  redeem  a  tract  of  land 
from  tax  sale.  Decree  as  prayed,  and  the  defendant  Lizzie 
Yearous  appeals. — Affirmed. 

Aaron  Yearous,  for  appellants. 

BirdsaU  &  Birdsail,  for  appellees. 

Weaver,  C.  J. — One  John  P.  StauflPacher,  being  the  owner 
of  the  N.  W.  1/4  of  the  S.  E.  i/4  of  the  S.  E.  14  of  section  No. 
22  of  township  No.  91  N.,  range  26  W.,  in  Wright  county, 
executed  two  several  mortgages  thereon  to  secure  the  payment 
of  certain  items  of  indebtedness.  Neither  of  the  claims,  as 
secured,  has  ever  been  paid ;  and  said  mortgages,  one  of  which 
is  owned  by  the  plaintiff  and  the  other  by  the  intervener,  are 
valid  liens  on  the  land,  unless  the  same  have  been  cut  off  or 
lost  by  reason  of  the  tax  deed  in  controversy. 

At  the  regular  annual  tax  sale  in  the  year  1906,  the 
treasurer  sold  to  Aaron  Yearous  a  tract  of  land  described  as 
lot  No.  3  of  the  S.  E.  14  of  the  S-  E.  14  of  section  No.  22,  town- 
ship No.  91,  range  No.  26,  for  taxes  then  due  and  delinquent, 
and  issued  to  said  purchaser  a  certificate  of  such  sale.  There- 
after the  certificate  was  assigned  to  the  appellant,  Lizzie 
Yearous.  It  seems  to  be  conceded  that  the  county  auditor  had 
undertaken  or  assumed  to  subdivide  the  S.  E.  i/4  of  the  S.  E. 
1/4  of  said  section  into  lots,  for  the  purposes  of  taxation ;  and 
that  one  of  these  lots,  known  as  No.  3,  embraced  or  covered 
the  N.  W.  1^  of  said  S.  E.  l^  of  the  S.  E.  %,  which  was 
incumbered  by  said  mortgages.  In  September,  1909,  said 
mortgaged  tract,  being  in  the  possession  of  Lida  M.  Dorem 
and  her  husband,  Peter  Dorem,  and  being  taxed  to  the  said 
Lida  M.  Dorem,  the  said  Lizzie  Yearous  filed  in  the  ofiice  of 
the  county  treasurer  a  notice,  accompanied  by  an  alleged  proof 
of  the  owner,  in  the  following  form : 
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Notice  of  Expiration  of  Time  of  Redemption. 

To  J.  W.  Hennebeny,  Lida  Dorem  and  Peter  Dorem: 
Please  take  notice  that  on  the  3rd  day  of  December,  1906, 
at  the  regular  tax  sale,  there  was  sold  for  delinquent  taxes 
by  the  county  treasurer,  the  northwest  ten  (10)  acres  of  the 
southeast  quarter  of  the  southeast  quarter  of  section  No.  22 
in  township  No.  91  of  range  26,  in  Wright  county,  Iowa,  and 
also  known  as  lot  3  of  the  county  auditor's  plat,  to  Aaron 
Tearous,  and  that  the  right  of  redemption  will  expire  and 
a  deed  for  the  land  be  made  unless  redemption  is  made  within 
ninety  (90)  days  from  the  complete  service  hereof.  Lizzie 
Yearous,  Lawful  Holder  of  Certificate. 
State  of  Iowa,  Wright  County — ss. : 

I,  Lizzie  Yearous,  being  duly  sworn,  depose  and  say  that 
the  attached  notice  of  expiration  or  right  of  redemption  was 
under  my  direction  personall^^  served  on  J.  W.  Henneberry, 
Lida  Dorem  and  Peter  Dorem  on  the  4th  day  of  September, 
A.  D.  1909,  at  Eagle  Grove,  in  Wright  county,  Iowa,  and  by 
giving  each  a  duplicate  thereof.  That  I  am  the  lawful  holder 
of  the  tax  sale  certificate  No.  139  and  dated  the  3d  day  of 
December,  1906.    Lizzie  Yearous. 

Subscribed  to  by  Lizzie  Yearous  and  sworn  to  by  her 
before  me  and  in  my  presence  this  4th  day  of  September, 
1909.    L.  N.  Archerd,  Notary  Public.     [L.  S.] 

On  the  reverse  side  of  the  sheet  containing  the  foregoing 
appears  the  following  indorsement : 


Eagle  Grove,  Iowa,  Sept.  4 — '09. 
I  hereby  accept  service  of  the  within  notice  and  copy  of 
same  on  date  above  mentioned.    J.  W.  Henneberry. 


State  of  Iowa,  Wright  County- 

I,  Aaron  Yearous,  being  duly  sworn,  say  that  on  the  4th 
day  of  September,  1909,  by  direction  of  Lizzie  Yearous,  I 
personally  served  the  within  notice  on  J.  W.  Henneberry,  he 
also  accepting  service,  and  on  Lida  Dorem  and  Peter  Dorem 
by  reading  the  same  to  them  and  delivering  each  a  duplic^^te, 
in  Eagle  Grove,  Wright  county,  and  state  of  Iowa.  Aaron 
Yearous. 

Subscribed  by  Aaron  Yearous  and  sworn  to  by  him  be- 
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fore  me  this  4th  day  of  September,  1909.     L.  N.  Archerd, 
Notary  Public,     [L.  S.] 

No  redemption  having  been  made  within  ninety  days  after 
the  filing  of  the  foregoing  paper,  the  treasurer  made  and 
delivered  to  Lizzie  Yearous  a  tax  deed  describing  the  land 
1.  Taxation  :        'as  lot  No.  3  in  the  S.  E.  1/4  of  the  S.  E.  14  of 
tfon'b/mirt?"    section  No.  22,  township  No.  91,  range  26— 
*^'^®'  ten  acres.     It  seems  to  be  conceded  that  lot 

No.  3,  as  platted  by  the  county  auditor,  contains  10.72  acres. 
The  question  presented  by  the  record  and  argued  by  counsel 
is  whether  the  tax  sale  and  deed,  above  mentioned,  are  suffi- 
cient to  cut  oflf  or  bar  the  right  of  redemption  by  the  lien- 
holders.  That  the  plaintiff  or  intervener,  as  holder  of  a  valid 
outstanding  mortgage  on  the  land,  may  still  redeem,  if  the 
deed  was  prematurely  issued,  is  not  open  to  doubt.  Swan  v. 
Harvey,  117  Iowa,  58 ;  Busch  v.  HaU,  119  Iowa,  279 ;  Griffith 
V.  Uthy,  76  Iowa,  292. 

In  holding  that  the  deed  was  improperly  issued,  the  trial 
court  laid  principal  stress  upon  the  proposition  that  the  notice 
of  expiration  of  time  of  redemption  and  proof  of  service 
thereof  are  fatally  defective.  If  that  conclusion  be  correct, 
it  is  sufficient  to  require  an  affirmance  of  the  decree,  without 
going  into  any  extended  consideration  of  other  i)oints  made 
by  the  appellees. 

Looking  at  the  notice,  we  find  the  land  upon  which  it  was 
proposed  to  take  a  deed  is  first  described  as  the  ''northwest 
ten  acres"  of  the  S.  E.  14  ^^  the  S.  E.  14  of  the  named  section. 

No  such  description  of  land  appears  anywhere 

^"  of  redempuJm:   in  the  assessment  or  tax  list,  or  in  the  certifi- 

p  on.        ^^  ^^  ^j^    ^^  "northwest  ten  acres"  is  by 

no  means  necessarily  identical  with  the  N.  W.  Vi  of  the  S.  E. 
y^  of  the  S.  E.  1/4.  Such  description  does  not  differ  materially 
from  the  one  which  this  court  considered  in  Roberts  v.  Deeds, 
57  Iowa,  320.  In  that  case  the  land  was  described  as  the 
"northwest  part  of  northeast  fourth  of  northeast  fourth,  sec- 
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tion  31,  township  74,  range  8,  containing  three  acres,"  and 
this  was  held  too  indefinite  to  sustain  the  tax  deed.  To  the 
same  eflfect  is  Tucker  v.  Carlson,  113  Iowa,  449,  where  a  like 
holding  was  announced  upon  a  description  reading,  **the 
northwest  twenty-eight  acres''  of  a  given  forty-acre  tract. 
Unless  we  are  to  abandon  the  rule  established  by  these  pre- 
cedents, and  adopt  a  much  looser  construction  of  the  statutory 
requirements  than  we  have  ever  yet  approved,  the  description 
above  quoted  from  the  appellant's  notice  of  expiration  must 
be  held  too  indefinite  to  terminate  the  right  of  redemption. 

Nor  is  this  description  aided  to  any  material  extent  by 
the  succeeding  phrase,  *'also  known  as  lot  No.  3  of  the  county 
auditor's  plat."  No  particular  plat  is  designated.  The 
auditor's  oflSce  may  disclose  numerous  lots,  each  of  which  is 
numbered  3,  and  to  point  out  either  with  any  degree  of  cer- 
tainty other  descriptive  information  would  have  to  be  added 
to  the  number.  That  the  ** northwest  ten  acres"  is  not  identi- 
cal with  the  lot  No.  3,  which  is  supposed  to  cover,  wholly  or 
in  part,  the  mortgaged  land,  is  indicated  by  the  fact  that  such 
lot,  as  platted,  contains  about  ten  and  three-fourths  acres.  If 
the  court  were  to  hold  the  description  sufficient,  and  appel- 
lants' deed  valid,  which  of  the  two  descriptions  is  to  be  con- 
firmed? It  is  manifest  that  the  deed  could  pass  title  to  no 
lai^er  tract  of  land  that  appellant  herself  has  claimed  in  her 
notice — ^ten  acres.  If  her  title  be  quieted,  and  she  or  the 
court  sends  out  a  surveyor  to  designate  and  mark  the  boun- 
daries of  her  purchase,  how  will  the  lines  be  drawn  between 
her  ten  acres  and  the  remaining  three-fourths  of  an  acre,  title 
to  which  has  not  been  lost  to  the  original  owner  of  the  fee? 

Appellees  further  object  to  the  sufficiency  of  the  notice, 
because  it  appears  that  the  land  was  taxed  to  and  occupied 
by  Lida  M.  Dorem,  while  the  notice  is  directed  to  and  appears 
to  have  been  served  on  Lida  Dorem.  In  view  of  our  con- 
clusion as  to  the  defect  in  the  description  of  the  land,  we 
shall  not  attempt  to  decide  the  question  thus  raised.  It  is 
sufficient  to  say  in  this  connection,  that  the  proceedings  by 
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which  the  owner  of  land  may  be  deprived  of  valuable  prop- 
erty for  failure  to  pay  tax  thereon,  however  small,  is  so  drastic, 
and  in  many  instances  operates  so  oppressively,  the  courts  are 
universally  inclined  to  hold  the  tax  purchaser  to  a  strict 
compliance  with  all  the  statutory  provisions  by  which  the  right 
of  redemption  is  to  be  foreclosed.  Nor  does  this  do  any 
wrong  to  the  purchaser ;  for,  if  the  tax  be  not  entirely  void,  the 
redemptioner  is  always  held  to  repay  the  full  amount  of  the 
purchaser's  investment,  with  liberal  penalties  and  interest. 

Coming  next  to  the  proof  of  service  of  notice.  The  statute 
(Code,  section  1441)  provides  that  the  notice  be  served  in  the 
manner  provided  by  law  for  the  service  of  original  notices; 

and  such  service  shall  be  held  complete  only 
^*  ^""rvfcl^oTn^*  after  an  affidavit  by  the  holder  of  the  certifi- 
cate, his  agent  or  attorney,  has  been  filed 
with  the  treasurer,  showing  the  making  of  the  service,  the 
manner  thereof,  the  time  and  place  where  made,  and  under 
whose  direction  the  same  was  made.  This  affidavit,  it  is 
required,  shall  be  made  by  the  holder  of  the  certificate,  or  by 
his  agent  or  attorney;  and  in  either  of  the  latter  cases  it 
must  also  state  that  such  affiant  is  the  agent  or  attorney,  as 
the  case  may  be,  of  the  holder  of  the  certificate  of  sale.  An 
examination  of  the  affidavit  of  Lizzie  Yearous,  the  holder  of 
the  certificate  in  this  case,  makes  it  very  clear  that  it  does  not 
meet  these  requirements.  It  does  not  show  by  whom  the  serv- 
ice was  made.  While  stating  that  it  was  "personally  served," 
it  does  not  state  facts  which  constitute  personal  service,  as 
defined  by  the  statute.  The  affiant  says  the  service  of  which 
she  speaks  is  of  the  "attached  notice."  No  notice  is  attached 
to  such  proof,  but  the  notice  on  which  appellant  relies  is 
printed  or  written  on  the  back  of  the  same  piece  of  paper 
on  which  the  proof  is  written.  It  may  seem  at  first  blush  that 
the  variance  or  distinction  here  pointed  out  is  immaterial,  but 
reference  to  a  paper  which  is  "attached"  to  a  particular 
written  instrument  or  document  conveys  a  meaning  not  at 
all  identical  with  a  reference  to  a  writing  described  as  "above 
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written''  or  'Aforegoing"  or  ''following/'  Let  us  suppose, 
for  instance,  that  appellant  should  be  indicted  for  false  swear- 
ing in  making  said  af&davit,  could  she  not  properly  conteild 
that  the  literal  and  natural  meaning  be  given  the  word 
"attached,"  and  that  her  affidavit  had  reference  to  a  written 
document  attached  to  such  affidavit,  and  not  to  a  notice 
indorsed  thereon  1 

Are  these  defects  and  insufficiencies  remedied  by  the  addi- 
tional affidavit  of  Aaron  Tearous?  This,  we  think,  must  be 
answered  in  the  negative.  The  statement  of  "personal"  serv- 
ice like  that  in  the  affidavit  of  the  appellant  is  defective  in 
failing  to  state  facts  constituting  a  personal  service  within 
the  meaning  of  the  statute.  The  affiant  states  that  he  served 
the  same  "on  Lida  Dorem  and  Peter  Dorem  by  reading  the 
same  to  them  and  delivering  to  each  a  duplicate."  He  does 
not  state  that  he  read  it  to  them  "in  their  presence  and  hear- 
ing"; nor  does  he  show  of  what  it  was  that  he  delivered  a 
"duplicate."  So  far  as  the  literal  truth  of  these  averments 
is  concerned,  Mr.  Yearous  may  have  stood  in  the  middle  of  the 
street  and  read  the  notice  to  Dorem  and  wife  asleep  in  the 
seclusion  of  their  home ;  and  the  duplicates  which  he  delivered 
may  have  been  duplicate  copies  of  the  morning  newspaper. 
Neither  affidavit  is  sufficient  in  itself ;  nor  does  either  in  any 
manner  refer  to  the  other,  or  seek  to  incorporate  the  averments 
made  by  the  other.  Even,  when  both  are  construed  together 
as  one,  the  proof  is,  for  reasons  above  stated,  still  incomplete; 
and  the  right  of  redemption  was  therefore  never  cut  oflf. 

Other  questions  have  been  argued  by  counsel;  but,  the 
conclusions  already  indicated  being  determinative  of  the 
appeal,  we  shall  not  extend  this  opinion  for  their  discussion. 

The  decree  below  is  clearly  right ;  and  it  is  Affirmed. 
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Alice  Cobt,  Appellee,  v.  Flora  Benson  and  others, 

Appellants. 

Evidence:     interested  witnesses:     weight.    Self-interest  and  parti- 

1  sanship  should  be  considered  in  weighing  the  evidence  of  witnesses 
and  comparing  the  same  with  that  of  disinterested  persons. 

Mental  incapacity:     evidence.     The  fact  that  a  person  was  charged 

2  with  unsoundness  of  mind,  but  before  trial  the  proceeding  was  dis- 
missed, has  no  legitimate  bearing  upon  that  question  at  the  time 
of  a  subsequent  transaction. 

Same:      presumptions:      evidence^    Every  adult  person  is  presumed 

3  to  be  mentally  competent  to  transact  business,  and  the  presumption 
of  due  consideration  attaches  to  every  written  promise  to  pay. 
In  the  instant  case  the  evidence  is  held  to  show  that  the  mort- 
gagor was  mentally  competent  at  the  time  the  mortgage  was  made. 

Same:  '   admission  of  mental  incompetency.     The  admission  of  a 

4  present  enfeebled  mental  condition  cannot  be  construed  into  an 
admission  that  the  party  was  incompetent  to  make  a  contract  two 
years  prior  thereto. 

Same:     mortgages:     presumption:     burden  of  proof.    A  mortgage 

5  will  be  presumed  to  have  been  made  for  a  sufficient  consideration, 
even  though  the  mortgagee  is  the  husband  or  wife  of  the  mort- 
gagor; and  the  mere  relationship  will  not  cast  upon  the  mortgagee 
the  burden  of  showing  the  good  faith  of  the  transaction,  as  in  the 
case  of  a  gift. 

Same:    evidence:    transactions  with  a  decedent.    A  wife,  as  mort- 

6  gagee  of  her  deceased  husband,  is  incompetent  to  testify  to  a 
transaction  with  him;  and  her  failure  to  so  testify  in  an  action 
to  foreclose  the  mortgage  cannot  be  treated  as  evidence  of  any 
wrong  on  her  part  in  connection  therewith. 

Practice:     exception  to  rulings:     review.    Where  no  exception  was 

7  preserved  to  the  ruling  striking  a  pleading  from  the  files  the  ac- 
tion of  the  court  will  not  be  reviewed  on  appeal. 

Appeal  from   Union  District  Court. — Hon.   H.   K.   Evans, 

Judge. 
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Thursday,  March  20,  1913. 

Action  in  equity  for  foreclosure  of  a  mortgage.  Decree 
as  prayed,  and  defendants  appeal.  The  material  facts  are 
stated  in  the  opinion. — Affirmed. 

SuUivan  i&  Lee  and  Sullivan  &  SuUivan,  for  appellants. 

J.  B.  Harsh  and  D.  W.  Higbee,  for  appellee. 

Weaver,  C.  J. — Plaintiff  is  the  widow  of  Thomas  Cort, 
who  died  January  21,  1911,  and  defendants  are  his  surviving 
children  by  a  former  marriage.  On  January  8,  1909,  Thomas 
Cort  executed  and  delivered  to  his  wife  a  demand  note  or 
duebill  for  $1,836.60,  and  secured  payment  of  the  same  by 
mortgage  on  forty  acres  of  land  owned  by  him  in  Union 
county,  Iowa.  After  his  death  the  wife  brought  this  action 
in  equity  to  foreclose  the  mortgage,  making  the  heirs  defend- 
ants in  the  proceedings.  The  defendants  or  some  of  them 
appeared  and,  answering  the  plaintiff's  petition,  denied  that 
anything  is  due  from  Thomas  Cort  or  from  his  estate,  and 
allege  that  the  note  and  mortgage  were  executed  and  delivered 
without  consideration  and  are  therefore  void  and  unenforce- 
able. They  further  allege  that  at  the  date  of  said  note  and 
mortgage  Thomas  Cort  was  suffering  from  senile  dementia 
and  general  paresis  to  such  an  extent  as  to  be  wholly  incapa- 
ble of  understanding  the  nature  of  the  transaction  and  incom- 
petent to  transact  business,  and  that  by  reason  of  his  said 
want  of  mental  capacity  and  because  of  undue  influence  exer- 
cised over  him  by  his  wife  in  the  procuring  of  these  instru- 
ments their  enforcement  would  be  contrary  to  equity  and 
good  conscience.  The  issues  presented  by  the  pleadings  and 
arguments  are  the  familiar  ones  arising  upon  allegations  of 
mental  incapacity,  undue  influence,  and  want  of  considera- 
tion. The  trial  court,  which  had  the  witnesses  before  it  and 
heard  the  testimony  as  delivered  upon  the  stand,  found  that 


220  CoRT  V.  Benson.  [159  Iowa 

these  allegations  had  not  been  sustained  by  the  necessary  pre- 
ponderance of  the  evidence  and  decreed  a  foreclosure  of  the 
mortgage. 

We  have  examined  the  record  with  much  care  and  see  no 
good  reason  for  interfering  with  that  decree.  There  is,  it 
must  be  admitted,  evidence  on  the  part  of  the  appellants 
which  might  well  be  held  to  justify  a  different  conclusion; 
but  when  we  look  to  the  testimony  as  a  whole  and  give  to  all 
the  witnesses  credit  for  veracity  of  statement  and  sincerity 
of  opinions  expressed,  and  then  put  into  the  balance  facts 
and  circumstances  about  which  there  is  little  or  no  dispute, 
we  are  compelled  to  hold  not  only  that  appellants  have  failed 
to  establish  their  affirmative  defenses  by  the  required  quan- 
tity of  proof,  but  that  the  preponderance  is  in  fact  with 
the  plaintiff.  The  burden  which  is  admittedly  upon  the 
defendants  is  sought  to  be  sustained  and  satisfied  by  testi- 
mony which  is  very  largely  opinion  as  distinguished  from 
specific  fact,  and,  while  we  do  not  question  the  candor  of  any 
of  the  witnesses,  it  is  not  to  be  overlooked  that  those  who 
express  the  most  positive  or  emphatic  belief  that  the  deceased 
was  mentally  incompetent  are  persons  directly  interested  in 
having  the  note  and  mortgage  declared  void. 

Self-interest  and  partisanship  so  often  bias  the  judgment 
and  color  the  opinion  of  witnesses  whose  good  faith  is  not  to 
be  questioned  that  it  cannot  be  overlooked  or  ignored  in  pass- 
ing upon  the  weight  and  value  of  their  testi- 
^'  Sre8t(^"wit-°"    mony  as  against  that  of  witnesses  not  thus 

nesses:  weight.    ^         -,.  •,  n       ..-.i  •   ^•^ 

handicapped,  and  still  more  especially  as 
against  undisputed  or  well-established  circumstances  pointing 
to  the  opposite  conclusion.  The  opinion  of  the  interested 
witnesses  is  corroborated  to  some  extent  by  other  witnesses 
against  whom  this  objection  cannot  be  raised.  Some  of  them, 
however,  make  reference  to  dates  of  occasions  after  the  execu- 
tion of  the  papers  in  controversy,  and  in  nearly  all  cases, 
when  pressed  by  counsel  for  statement  of  specific  facts  on 
which  the  opinion  of  Mr.  Cort's  mental  unsoundness  is  based, 
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the  answers  are  vague  and  unsatisfactory  or  relate  facts 
which  are  not  inconsistent  with  his  competency  to  do  busi- 
ness. It  may  be  conceded,  we  think,  that  the  deceased  did 
in  the  last  years  of  his  life  suffer  some  deterioration  in  mental 
strength  and  there  was  some  change  in  his  conduct  and 
manner  of  life;  but  that  this  waning  of  mentality  had  pro- 
gressed to  an  extent  rendering  him  incompetent  to  manage  his 
own  affairs  with  a  reasonable  degree  of  intelligence  is  not 
shown. 

It  does  appear  that  in  the  year  1908  some  of  his  children 
began  proceedings  to  have  him  declared  of  unsound  mind, 
but  it  never  came  to  trial  and  was  later  dismissed.    This  fact 

is  pressed  upon  our  attention  by  counsel  as  a 

cARAciTT^^cvi-    strong  circumstance  in  support  of  the  defense. 

If  the  fact  that  he  was  charged  with  unsound- 
ness of  mind  could  be  given  any  weight  as  establishing  such 
fact,  then  upon  equally  good  grounds  plaintiff  might  respond 
that  the  dismissal  or  withdrawal  of  the  charge  is  evidence  of 
its  untruth.  But  manifestly  the  circumstance  is  without  any 
legitimate  bearing  upon  the  issue  whether  the  deceased  was 
mentally  incompetent  at  the  time  of  the  transaction  in  ques- 
tion. Counsel  would  not  contend  that  an  alleged  debt  is 
established  by  proof  that  the  claimant  at  one  time  brought 
suit  upon  it  and  thereafter  dismissed  the  proceedings.  The 
non  sequitur  so  apparent  in  the  illustration  is  no  more  glar- 
ing than  in  the  argument  advanced  by  appellants  so  far  as 
this  phase  of  the  case  is  concerned. 

In  support  of  the  plaintiff's  case  we  have  at  the  outset 
the  presumption  of  mental  soundness  and  competence  to 
transact  business  which  attaches  to  every  person  of  adult 

years  and  the  presumption  of  due  considera- 

sumpt'ions :        tion  which  attaches  to  every  written  promise 

evidence. 

to  pay.  Moreover,  the  evidence  fairly  tends 
to  show  that  deceased  did  in  fact  manage  and  control  his  own 
business  without  any  marked  indication  of  incompetency 
until  near  his  death,  which  occurred  two  years  after  the  mak- 
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ing  of  the  note  and  mortgage.  It  further  tends  to  show  that 
the  making  of  the  note  and  mortgage  was  a  deliberate  and 
intelligent  act  on  his  part.  It  is  shown  that  on  the  day  in 
question  he  prepared  in  his  own  handwriting  and  without  any 
apparent  dictation  on  the  part  of  his  wife  a  settlement  sheet 
or  formal  statement  of  his  alleged  dealings  with  her  indi- 
vidual property  and  income,  charging  himself  with  rents  and 
interest  collected  on  her  account  covering  a  period  of  eight 
years  and  aggregating  $2,994.10.  As  against  this  charge  he 
took  credit  for  taxes  paid  on  his  wife's  property,  for  improve- 
ments made  thereon,  for  insurance  procured  upon  her  build- 
ing, for  interest  paid  on  her  account,  and  for  property  sold 
and  money  paid  to  her  aggregating  $1,157.40,  and  showing  a 
balance  due  plaintiff  of  $1,836.60,  which  is  the  amount  for 
which  the  note  in  suit  was  given.  The  paper  was  then  signed 
by  the  deceased  and  plaintiff  in  the  presence  of  a  witness 
whom  deceased  had  called  in  for  that  purpose.  The  state- 
ment, if  prepared  by  the  deceased — and  such  is  the  testimony 
— gives  evidence  in  itself  of  mental  capacity  wholly  incon- 
sistent with  the  theory  of  the  defense.  It  is  an  orderly  busi- 
nesslike record  of  items  of  admitted  indebtedness  and  claimed 
credits  covering  a  period  of  years.  It  indicates  power  of 
memory  and  intelligent  comprehension  of  the  meaning  of  the 
words  employed.  His  conduct,  as  shown  by  the  only  disin- 
terested witness  of  the  transaction,  was  that  of  a  man  in 
possession  of  his  faculties,  and  demonstrates  with  reasonable 
certainty  that  the  note  and  mortgage  were  executed  with 
intelligent  and  deliberate  purpose.  There  is  not  a  word  of 
evidence  that  plaintiff  exercised  or  sought  to  exercise  any 
influence  over  him  to  induce  the  making  of  these  papers. 
There  is  no  evidence  whatever  that  the  deceased  did  not  col- 
lect and  use  the  money  and  income  of  the  plaintiff  just  as 
he  admits  in  the  written  statement.  These  things,  added  to 
the  fact  that  he  was  then  and  afterward  managing  his  own 
business,  dealing  in  his  own  right  with  the  banks,  merchants, 
and  others,  extending  the  loan  on  his  land,  procuring  insur- 
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ance,  making  application  for  a  pension,  and  executing  such 
business  papers  as  were  required  of  him,  make  up  a  showing 
of  admitted  or  well-proved  circumstances  all  tending  to 
strengthen  the  presumption  of  mental  soundness  that  is  not 
easily  overcome  by  the  mere  opinion  of  non-expert  witnesses 
that  he  is  mentally  unsound.  It  is  true  that  appellants  offered 
certain  expert  evidence  to  the  same  effect ;  but  the  witness  giv- 
ing it  does  not  appear  to  show  such  knowledge  of  the  actual 
conditions  of  the  deceased  or  such  mastery  of  the  subject 
upon  which  he  speaks  as  entitled  his  opinion  to  very  serious 
consideration.  On  the  other  hand,  the  physician  who  per- 
sonally attended  the  deceased  in  the  later  years  of  his  life 
expresses  a  view  that  he  was  not  incompetent  at  the  time  of 
giving  the  note  and  mortgage. 

It  is  shown,  also  on  the  part  of  defendant,  that  nearly 
two  years  after  the  making  of  these  instruments  the  deceased 
had  so  far  failed  that  plaintiff  leased  land  to  the  husband 
^    „  .  ,      of  the  deceased's  daughter  in  consideration 

4 .   SAME :   admis- 

^^incom-^^'     *^^*  *^^  lessee  should  care  for  and  support 
petency.  j^jj^^  ^^j^^  j^^  ^y^^  lease  the  said  Thomas  Cort 

is  spoken  of  as  being  ** feeble  in  mind  and  body."  This  lease 
was  made  about  two  months  before  Cort  died,  and  is  no  doubt 
evidence  that  plaintiff  at  that  time  regarded  him  to  some 
degree  mentally  enfeebled;  but  it  would  be  extending  the 
legal  presumption  beyond  all  precedent  to  hold  that  an  admis- 
sion of  present  mental  decline  may  be  construed  as  an  admis- 
sion that  the  person  referred  to  was  incompetent  to  make  a 
contract  two  years  prior  thereto. 

We  think  it  unnecessary  to  further  review  the  facts. 
The  record  does  not  establish  the  alleged  incompetency  of 
Thomas  Cort  at  the  date  in  question,  and  the  trial  court  prop- 
erly found  for  the  plaintiff  on  this  issue,  and, 
^*  pi^s:  pre^'      as  we  have  already  said,  the  record  is  barren 
iwirflen°  of  of  evidence  to  sustain  the  allegation  of  undue 

influence.     It  is  said,  however,  that  in  view 
of  the  relation  between  the  parties  the  burden  is  upon  the 
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plaintiff  to  show  the  fairness  of  the  transaction.  It  is  possi- 
ble that,  if  plaintiff  were  claiming  the  note  and  mortgage  as 
a  mere  gift  from  her  husband,  the  rule  thus  invoked  by  coun- 
sel would  be  applied;  but  that  question  we  need  not  decide. 
She  is  claiming  no  gift.  She  asserts  that  the  instruments 
were  made  upon  a  sufficient  consideration. 

Such  is  the  presumption,  and  such,  also,  is  the  specific 
proof;  and  even  if  the  burden  should  be  placed  upon  her  we 
think  the  evidence  sustains  it.  The  mere  fact  that  she  was 
the  wife  of  the  mortgagoi^  does  not  in  our  judgment  deprive 
her  of  the  benefit  of  the  /presumption  of  due  consideration 
for  the  written  obligation,  and  there  is  no  showing  of  domi- 
nating influence  or  control  on  her  part  which  requires  her 
to  assume  the  burden  of  an  affirmative  showing  of  good  faith. 
Counsel  say  and  repeat  that  plaintiff  did  not  as  a  witness 
enter  upon  a  statement  or  explanation  of  this  transaction 
with  her  husband,  and  the  court  should  draw  an  unfavorable 
inference  from  her  silence  in  this  respect.  This  is  hardly 
fair  argument. 

Plaintiff  was  incompetent  to  testify  concerning  her  per- 
sonal transactions  with  her  deceased  husband,  and  she  is  not 
open  to  the  charge  of  concealing  or  withholding  testimony 
^    „  .         because  she  and  her  counsel  respected  the 

6.  Same:    evi-  ^ 

actions  witS^'a   statutory  prohibition.     Had  defendants  be- 
decedent.  lieved    that    she    might    reveal    the    alleged 

fraud  or  want  of  consideration,  it  was  competent  for  them  to 
waive  the  objection  to  her  competency  and  call  her  to  the 
witness  stand.  This  they  did  not  do,  and  her  failure  to  testify 
is  not  to  be  treated  as  evidence  of  wrong  on  her  part. 

Defendants  filed  a  cross-petition  involving  another  alleged 
transaction  between  plaintiff  and  her  husband  and  asking 
that  she  be  required  to  account  for  certain  moneys  received. 
^    _  This  pleading  was  struck  from  the  files  on 

7.  Phacticb:  ^  ° 

ruiTnM^^re^       motion  of  the  plaintiff,  and  we  are  asked  to 

view.  reverse  such  ruling.    It  is  enough  to  say  that 

no  exception  appears  to  have  been  preserved  thereto  and  the 
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record  in  this  respect  presents  nothing  calling  for  our  con- 
sideration. 

The  case,  as  a  whole,  is  a  simple  question  of  fact  upon 
which  the  defendants  have  the  burden  of  proof.  They  have 
clearly  failed  to  sustain  that  burden,  and  the  trial  court  prop- 
erly gave  the  plaintiff  the  relief  prayed  for. 

The  decision  appealed  from  is  therefore  Affirmed. 


Art-Aseptible  Furniture  Company,  Appellant,  v.  Edwin 

E.  Shannon,  Appellee. 

Sales:    musACH  of  contract:    measube  of  damages.    The  measure  of 

1  damages  for  breach  of  an  executory  contract  to  purchase  personal 
property  is  the  difference  between  the  market  value  of  the  prop- 
erty at  the  time  it  was  delivered  and  the  contract  price  to  be  paid 
therefor. 

Same:    evidence:    burden  of  proof.    In  this  action  for  breach  of  con- 

2  tract  to  purchase  furniture  the  written  order  did  not  state  whether 
the  goods  were  then  in  stock  or  would  have  to  be  manufactured, 
but  plaintiff's  agent  testified  that  he  told  defendant  they  would 
have  to  be  manufactured  and  this  was  denied  by  defendant.  Plain- 
tiff's  evidence  as  to  the  damage  was  on  the  theory  that  the  goods 
were  yet  to  be  manufactured  and  related  to  the  difference  between 
the  cost  of  manufacture  and  the  contract  price.  Held,  that,  con- 
ceding the  admissibility  of  plaintiff's  evidence  of  damage,  the  bur- 
den was  on  it  to  establish  the  claim  that  the  goods  wer^  yet  to  be 
manufactured,  and  as  this  was  affirmed  simply  by  plaintiff's  agent 
and  denied  by  defendant,  the  finding  of  the  court  for  defendant, 
which  has  the  effect  of  a  verdict,  is  sustained. 

Appeal  from  Black  Hawk  District  Court. — ^HoN.  PrankLiIN  C. 

Platt,  Judge. 

Thursday,  March  20,  1913/ 

Suit  for  damages  for  breach  of  contract.     The  court 
found  for  the  defendant  and  rendered  judgment  against  plain- 
tiff for  costs,  and  it  appeals. — Affirmed, 
Vol.  159  lA.— 15 
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Pike  &  Knapp,  for  appellant. 

Hears  <j&  Lovejoy,  for  appellee. 

Preston,  J. — ^Plaintiff  sued  to  recover  $75  damages  for  a 
breach  of  the  following  contract : 

4 

Art-Aseptible  Furniture  Company,  St.  Louis,  Mo. 

Date,  3—30—10. 

Sold  to  Dr.   E.  R.  Shannon,  address,  Waterloo,   Iowa. 
Shipped  by  Bur.  B.  B.  when  new  building  is  ready.    Terms, 
30  days  cash.    Salesman,  E.  W. 
1  No.  269  cabinet,  3  plate  glass  shelves,  mirror  in 

door    $  35.00 

1  No.  226  table,  18x30,  opal  top,  with  flat  rail,  with 

chips  at  other  end  of  table 25.00 

1  No.  698  cabinet,  20x30,  opal  top,  with  round  rail 

around  rear   37.50 

1  No.   215  chair    7.50 

Total    $105.00 

1  No.  214  stool,  with   back  rest    9.00 

1  No.  212  stool,  rep   seat 6.00 

1  No.  105  sterilizer,  gas   60.00 

Total    $180.00 

Discount  for  cash  15.00 

Total    $165.00 

We  have  examined  above  and  terms  and  prices  are  as 
agreed  upon.  Goods  to  be  shipped  as  soon  as  possible,  but 
date  of  delivery  is  not  agreed  upon.  Transportation  charges 
to  be  paid  by  consignee.  This  contract  is  not  subject  to  can- 
cellation. There  are  no  agreements  or  representations  except 
as  those  set  forth  above. 

[Signature]  Edwin  B.  Shannon. 
[Signature]  Emil   Willbrant,   Agent. 

The  order  was  made  out  and  signed  at  Waterloo,  Iowa, 
and  its  execution  was  not  denied.    Within  two  or  three  days 
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after  the  signing  of  the  order,  defendant  by  letter  counter- 
manded it.  The  articles  were  not  shipped.  A  jury  was 
waived,  and  trial  had  to  the  court.  The  only  witnesses  who 
testified  on  the  trial  were  the  agent,  who  signed  the  contract 
for  plaintiff,  and  the  defendant,  who  was  a  witness  in  his  own 
behalf. 

The  measure  of  damages  which  the  vendor  can  recover 
for  the  breach  of  an  executory  contract  for  the  sale  of  per- 
sonal property  is  the  difference  between  the  market  value  of 
the  property  at  the  time  it  was  delivered  and  the  contract 
price  to  be  paid  therefor.  Hamilton  v.  Finnegan,  117  Iowa, 
623.  The  plaintiff  did  not  offer  any  evidence  as  to  such 
measure  of  damages.  On  the  trial  the  plaintiff  introduced  evi- 
dence as  to  its  damages  on  the  theory  that  the  property  pur- 
chased was  tx>  be  specially  manufactured,  and  that  the  meas- 
ure of  damages,  in  such  a  case,  would  be  the  difference  between 
the  cost  in  manufacture  and  the  contract  price.  There  were 
no  allegations  in  plaintiff's  petition  in  regard  to  such  a  the- 
ory. The  evidence  was  objected  to  by  the  defendant  as  incom- 
petent, irrelevant,  and  immaterial,  and  as  seeking  to  add  to, 
vary,  or  change  the  terms  of  a  written  instrument,  but  was 
taken  subject  to  the  objection.  The  plaintiff's  witness  testi- 
fied that  he  told  defendant  at  the  time  the  order  was  taken 
that  they  did  not  have  the  goods  in  stock,  but  that  they  would 
have  to  be  manufactured.  The  defendant  expressly  denied 
this,  but  testified  that  the  agent  had  photographic  reproduc- 
tions, and  that  **he  said,  'We  have  this  in  such  and  such 
size,'  and  I  chose  the  size  I  wanted." 

It  is  doubtful  whether  the  evidence  is  admissible,  and 
whether  it  should  be  considered,  but,  even  if  it  was,  there 
were  but  two  witnesses,  one  on  each  side,  and  the  plaintiff  had 
the  burden  of  proof. 

The  finding  of  the  court  has  the  same  force  and  effect 
as  the  verdict  of  the  jury,  and  we  will  not  interfere  with  such 
finding. 

The  plaintiff  contends  that  the  order  itself  shows  that  the 
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parties  both  contemplated  that  the  articles  were  to  be  mana« 
factured.    In  this  we  cannot  agree. 

The  judgment  ought  to  be,  and  it  is  Affirmed. 


John  Reynolds,  Deceased,  Peter  C.  Finn,  Thomas  Finn, 
and  Anna  Johnson,  Substituted  Plaintiffs,  Appellants, 
V.  Western  Securities  Company,  J.  A.  Wakefield  and 
Candance  Wakefield,  Appellees. 

Taxation:  notice  to  redeem:  person  in  possession:  evidence.  In 
this  action  to  redeem  real  property  from  a  sale  for  taxes  the  evi- 
dence is  held  insufficient  to  show  that  plaintiff  was  in  such  posses- 
sion of  the  property,  which  he  inherited  from  his  father  and  which 
had  been  taxed  in  the  name  of  another  for  many  years,  as  to  re- 
quire service  of  notice  to  redeem  upon  him. 

• 

m 

Appeal  from  Polk  District  Court. — Hon.  Lawrence  Db 

Graff,  Judge. 

Thursday,  March  20,  1913'. 

This  is  an  action  to  redeem  real  estate  from  a  sale  for 
taxes  under  the  provision  of  section  1440  of  the  Code.  There 
was  a  decree  dismissing  the  petition,  and  the  plaintiffs  ap- 
pealed.— Affirmed. 

A.  L.  Steele,  for  appellants. 

Frank  H.  Dewey,  C.  F.  Clark  and  H.  H.  Griffiths,  for 
appellees. 

Evans,  J. — John  Reynolds,  as  plaintiff,  brought  this 
action.  Since  the  beginning  thereof  he  has  died,  and  his  heirs 
have  been  substituted  as  plaintiffs.  For  the  purpose  of  the 
discussion  we  shall  refer  to  him  as  the  plaintiff.    The  plain- 
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tiff  was  a  bachelor.  For  nearly  fifty  years  he  owned,  or  sup- 
posed he  owned,  a  house  and  lot  in  South  Des  Moines.  What- 
ever title  he  had  was  cast  upon  him  by  inheritance  from  his 
father.  For  most  of  that  time  he  occupied  the  premises  in 
connection  with  other  members  of  his  family.  For  several 
years  last  past,  and  prior,  to  the  execution  of  the  tax  deed,  it 
had  been  occupied  by  his  married  half-sister  and  her  family. 
Reynolds  visited  there  frequently,  and  helped  the  family  more 
or  less  about  the  place ;  but  he  boarded  and  lodged  at  another 
place.  In  December,  1905,  the  property  was  sold  for  taxes; 
and  in  October,  1909,  the  defendant  Western  Securities  Com- 
pany obtained  a  tax  deed  thereon,  in  pursuance  of  such  sale 
and  notices  of  expiration  duly  served. 

The  one  ground  of  attack  which  is  made  by  plaintiff 
upon  the  legal  validity  of  the  tax  deed  is  that  it  was  issued 
without  notice  to  him.  He  contends  that  he  was  in  posses- 
sion, both  at  the  time  of  the  tax  sale  and  at  the  time  of  serv- 
ing of  the  notices  of  expiration,  and  that  the  tax  deed  was 
therefore  improperly  issued  for  want  of  notice  to  him  as  a 
party  in  possession.  The  trial  court  reached  the  ckmclusion 
that  the  plaintiff  was  not  in  possession,  and  was  not,  there- 
fore, entitled  to  notice  under  the  statute.  The  trial  court 
deemed  the  result  regrettable,  and  expressed  some  unwilling- 
ness in  relation  thereto.  We  have  given  the  evidence  our  best 
consideration,  and  likewise  reach  the  conclusion  with  con- 
siderable reluctance  that  the  finding  must  be  adverse  to  the 
plaintiff  at  this  point.  The  case  of  Rowland  v.  Brown,  75 
Iowa,  679y  is  quite  controlling  at  this  point.  If  the  plaintiff 
could  escape  from  this  net,  it  is  doubtful  whether  he  has 
made  suflScient  proof  of  title  to  satisfy  the  requirements  of 
section  1445  of  the  Code.  The  result  is  that  the  Western 
Securities  Company,  defendant,  takes  by  statutory  right 
property  to  the  value  of  $700  for  the  pittance  of  a  delinquent 
tax,  and  this  without  actual  notice  to  the  resident  owner  of 
the  property. 

We  feel  constrained  to  suggest  for  legislative  considera- 
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tion  that  our  statutes  in  relation  to  tax  deeds  in  their  present 
form  belong  to  a  former  time  and  have  served  their  day.  They 
could  well  bear  amendments,  which  would  operate  more 
openly,  and  hence  more  equitably.  The  statute  as  written 
does  not  require  notice  of  expiration  to  be  given  to  the  owner 
of  the  property  as  such.  It  requires  notice  only  upon  the  per- 
son in  possession  and  upon  the  person  in  whose  name  the 
property  is  taxed.  In  this  case  the  property  happened  to  be 
taxed  in  the  name  of  one  Gardner,  and  had  been  so  taxed  for 
over  forty  years,  although  Gardner  had  never  paid  the  taxes 
thereon  nor  exercised  any  dominion  over  it.  He  was  unknown 
to  the  plaintiffs. 

The  order  of  the  trial  court  must  be  Affirmed. 


Frances  E.  Wray,  Appellant,  v.  Henry  A.  Wray,  et  al., 

Lester  L.  Stoner,  Appellee. 

Partition:     abatement  of  actions.     Where  two  partition  actions  in- 

1  volving  the  same  parties  and  the  same  land  are  pending  at  the 
same  time,  preference  wiU  be  given  to  the  one  first  commenced  and 
the  other  will  be  abated. 

Same:    when  action  deemed  commenced.    An  action  is  not  pending  so 

2  as  to  be  a  bar  to  another  suit  until  there  has  been  completed  serv- 
ice on  all  the  necessary  parties. 

Same:    service  of  notice:    date  of  sebvice:    parol  evidence.    The  ac- 

3  ceptance  of  service  of  an  original  notice  without  date  is  insufficient 
and  does  not  constitute  the  commencement  of  the  action,  as  to  an- 
other defendant  not  accepting  service,  and  not  served  until  he  had 
begun  a  like  action  in  partition  and  had  secured  completed  service 
on  all  the  parties;  and  parol  evidence  as  to  the  date  of  service  was 
not  admissible  against  him  under  his  plea  in  abatement  of  the  first 
action. 


Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 


Mar.  1913]  Wray  v.  Wray.  231^ 

Thursday,  IVIarch  20,  1913. 

Two  actions  for  partition  were  brought,  involving  the 
same  property  and  between  the  same  parties.  One  of  the 
defendants  in  the  action  first  filed,  who  was  plaintiff  in  the 
second,  interposed  a  plea  in  abatement.  The  first  action  was 
abated,  and  plaintiff  appeals. — Affirmed. 

0.  A.  Byington,  for  appellant. 

Henry  O.  Walker,  for  appellee. 

Preston,  J. — In  the  action  brought  by  plaintiff,  appel- 
lant, 'and  which  was  the  first  filed,  the  petition  was  filed  Decem- 
ber 7, 1911,  and  on  the  saihe  day  an  original  notice  was  placed 
in  the  hands  of  the  sheriff,  which  was  served  on  Lester  L. 
Stoner,  Gertrude  Stoner,  and  Richard  Stoner  on  December 
19,  1911.  The  other  eleven  defendants  accepted  service  in  the 
following  manner:  **We  hereby  accept  due  and  legal  service 
of  the  above  notice  for  the  February,  1912,  term  of  Johnson 
county  district  court,  and  waive  copy.'*  In  the  second  case 
the  petition  was  filed  December  15,  1911,  and  some  of  the 
defendants  were  served  December  13,  1911,  others  December 
14,  1911,  and  the  remainder  on  December  18,  1911.  On  Feb- 
ruary 8,  1912,  the  defendant  in  the  first-named  case,  Lester 
L.  Stoner,  filed  his  answer  in  said  cause,  as  follows:  ** Comes 
now  Lester  L.  Stoner,  defendant  above,  and  for  answer  to 
plaintiff's  petition  states  that  at  the  time  of  the  commence- 
ment of  the  above  cause  of  action,  to  wit,  December  19,  1911, 
there  was  another  action  pending  between  the  same  parties 
for  the  same  cause,  to  wit,  cause  No.  17,016,  Lester  L.  Stoner 
V.  Frances  E.  Wray  et  al.  Wherefore  he  prays  that  the  cause 
of  Frances  E.  Wray  v.  Henry  A.  Wray  et  al.  be  abated  and 
dismissed  at  the  plaintiff's  costs."  A  trial  was  had  on  the 
plea  in  abatement,  and  on  March  9,  1912,  the  court  found 
that  the  case  of  Stoner  v.  Wray  was  legally  commenced  and 
pending  prior  to  the  case  of  Frances  E.  Wray  v.  Henry  A. 
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Wray  et  al.,  and  abated  the  case  last  named.    The  plaintiff  has 
appealed. 

I.  This  controversy  seems  to  be  one  over  attorney's  fees; 
at  least,  no  contested  issue  has  appeared  so  far.  Occasionally 
the  race  for  the  compensation  fixed  by  law  in  partition  cases 

results  in  the  loss  of  dignity,  without  any 
^ '  abatement  of      advantage  to  the  clients.    By  this  we  do  not 

intend  any  reflection  upon  either  attorney, 
for  fees  are  the  sinews  of  war  to  the  lawyer.  These  two  cases 
could  not  proceed  at  the  same  time,  as  the  decree  in  one  would 
constitute  a  bar  in  the  other.  One  should  abate.  EUiott  v. 
Ouinn,  123  Iowa,  179.  It  must  be  conceded  that  the  one  which 
was  first  pending  will  be  given  preference,  and  the  other 
abated.  An  action  is  pending  from  the  time  it  is  commenced, 
until  finally  disposed  of.  For  some  purposes  an  action  is  com- 
menced when  the  original  notice  is  placed  in  the  hands  of  the 
sheriff  for  service.  Code,  section  3450.  This  applies  to  the 
limitation  of  actions. 

Code,  section  3514,  provides  that  an  action  in  a  court  of 
record  is  commenced  by  serving  defendant  with  a  notice. 
Under  this  section  it  has  been  held  that  an  action  is  begun 

by  service  of  notice  actually  obtained.  Parkyn 
'  acu  °n  deemed  V.  Travis,  50  lowa,  436 ;  Proska  V,  McCormick, 
comme  ce  .  ^g  Iowa,  318;  Little john  v.  BtUles,  136  Iowa, 
150.  See,  also,  1  Cyc.  pages  23  and  24.  In  the  case  at  bar 
appellant's  suit  was  not  pending  until  she  had  completed 
service  on  all  necessary  parties.  This  was  not  done  until 
December  19,  1911.  In  Stoner's  case  the  notice  v/as  complete 
and  his  action  pending  on  December  18,  1911. 

II.  It  is  contended  by  appellee  that  the  acceptance  of 
service  in  the  case  first  filed  is  invalid,  for  the  reason  that 
it  is  not  dated.    The  statute  (section  3518)  provides:    '*The 

notice  shall  be  served  as  follows:    ...    3. 

^  *  f^ot  noSc'e :    By  taking  an  acknowledgment  of  the  service 

ice:  parol  evi-    indorsed  thereon,  dated  and  signed  by  the 

dence* 

defendant. ' '  Over  appellee 's  objection,  appel- 
lant attempted  to  show  by  one  of  the  defendants  in  her  case  that 
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the  acceptance  was  in  fact  signed  by  him  on  December  7th  or 
8th.  This  witness  testified  that  his  brother  Jesse  signed  it 
the  day  before;  but,  when  asked  to  give  the  date  when  his 
other  brothers  and  sisters  and  their  wives  and  husbands 
signed,  he  gave  no  date.  He  did  not  see  his  brother  George 
sign  it.  He  says  further:  **I  am  not  certain  whether  I 
sent  it  to  George  or  mother  and  Beulah  in  Humboldt  county, 
and  instructed  them  to  send  it  on  to  Eddie  and  his  wife 
and  return  it.''  This  evidence  was  all  objected  to  by  appellee, 
on  the  theory  that  it  is  not  competent  to  supply  the  date  by 
parol  evidence.  Even  though  such  evidence  is  permissible, 
still  as  to  a  number  of  the  defendants  so  accepting  service 
there  is  no  showing  as  to  when  they  did  acknowledge  service. 
Under  our  holding,  before  appellant's  case  can  have  pref- 
erence, it  must  appear  that  all  defendants  in  appellant's  case 
have  been  served,  or  had-  acknowledged  service,  and  that  such 
service  was  complete  on  all  defendants,  before  appellee  had 
completed  service  in  his  case.  The  effect  of  the  failure  to  date 
the  acknowledgment  of  service  has  not  been  decided  by  this 
court,  so  far  as  we  are  advised.  We  are  not  passing  upon  the 
question  of  what  the  effect  would  be  if  a  default  and  judg- 
ment should  be  ^rendered  on  such  an  acceptance  of  service, 
or  whether  such  a  default,  if  rendered,  should  be  set  aside. 
As  to  the  parties  who  accepted  service  on  this  notice,  it  would 
perhaps  amount  to  a  waiver  of  time,  and  an  appearance. 

The  question  here  is :  Which  party  has  completed  service 
first,  and  what  are  the  rights  of  a  party  who  has  commenced 
another  action?  In  Hakes  v.  Shupe,  27  Iowa,  465,  the  notice 
was  served  by  an  officer,  but  the  return  did  not  state  the  time 
when  it  was  served.  Default  and  judgment  was  rendered,  but, 
on  motion  of  defendants,  was  set  aside,  and  this  court  said 
that  the  return  was  defective,  in  that  it  failed  to  state  one 
of  the  three  facts  which  the  statute  says  it  must  state,  to  wit, 
the  time  of  service,  and  that  the  only  safe  rule,  in  cases  where 
jurisdiction  depends  upon  the  process,  is  to  require  a  strict 
observance  of  the  statute.    And  in  Diltz  v.  Chambers,  2  6. 


\ 
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Greene,  479,  under  a  statute  which  required  the  officer  to  state 
the  contents  of  the  notice  to  the  defendant,  the  court  said: 
**  This  is  a  plain  statutory  requirement.  It  requires  the  officer 
to  do  two  things,  both  of  which  are  necessary  to  constitute  the 
service,  to  wit,  leaving  a  copy  with  some  member  of  the  family 
.  .  .  and  stating  the  contents  of  the  summons  to  said 
person.  If  either  of  these  is  neglected,  the  service  is  not 
complete.  Stating  the  contents  is  as  essentially  a  part  of  the 
service  as  leaving  the  copy.  Neither  can  be  dispensed  with." 
The  language  there  used  is  pertinent  to  the  matter  now  under 
consideration.  In  Manion  v,  Brady,  158  Iowa,  306,  we  find 
this  language:  '*The  record  must  show  that  the  statutory  re- 
quirements as  to  notice  have  been  complied  with,  and  parol 
testimony  to  show  matters  that  should  appear  of  record  is 
inadmissible."  That  was  a  case,  however,  where  the  question 
of  notice  by  publication  was  under  consideration;  but,  as  to 
the  matter  now  before  us,  the  statute  expressly  requires  that 
the  acknowledgment  shall  be  dated,  and  so  far  as  the  per- 
formance of  the  statutory  requirements  are  concerned  in  this 
respect  we  see  no  distinction. 

We  hold  that  the  acknowledgment  of  service  of  the  notice 
in  this  case,  under  the  circumstances  here  shown,  is  of  no 
validity  as  against  Stoner,  the  plaintiff  in  another  action,  and 
that  as  to  him  parol  evidence  is  not  admissible  to  show  the 
date ;  but  we  are  not  prepared  to  say  that  such  an  acceptance 
is  void,  or  that  in  no  case  would  parol  evidence  be  admissible 
to  show  the  date.  Our  conclusion  is  that,  for  the  reasons 
pointed  out,  appellant  has  not  shown  that  her  action  was 
pending  before  Stoner 's  case. 

The  action  of  the  trial  court  is  Affirmed. 


H.  A.  HoGER,  Appellee,  v.  Lovtoa  M.  Hart,  Appellant. 

Homestead:      abandonment:     evidence.     Under  the  evidence  in  this 
1     case  submission  of  the  question  of  the  abandonment  of  the  home- 
stead was  proper. 
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Oontracte:     breach  :     evidence  :     admissions.    Where  the  evidence  was 

2  such  that  the  jury  would  have  been  warranted  in  finding  that  de- 
fendants sent  plaintiff  to  their  son  as  the  person  authorized  to  close 
a  sale  of  their  property,  statements  made  by  him  as  to  the  con- 
tract, and  his  reasons  for  refusing  to  carry  it  out,  were  competent 
against  defendant  in  an  action  for  breach  of  the  contract. 

Same:     agency:     evidence.     In  this  action  for  breach  of  contract  to 

3  convey  land  the  evidence  is  held  sufficient  to  take  the  question  of 
authority  to  sell  to  the  jury. 

Verdict:     reduction  on  appeal.    Where  the  trial  court  has  found  a 

4  verdict  to  be  excessive  the  question  of  the  extent  to  which  it  should 
be  reduced  becomes  one  for  the  court,  and  the  appellate  court  may 
still  further  reduce  ^t  without  usurping  the  province  of  the  jury. 

Appeal  from  Floyd  District  Court. — Hon.  C.  H.  Kelley, 

Judge. 

Thursday,  March  20,  1913. 

Action  at  law  to  recover  damages  for  breach  of  contract 
to  sell  real  estate.  There  was  a  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Affirmed  on  conditions. 

Ellis  &  Ellis  and  Ernest  Hcmsberg,  for  appellant. 

J.  C.  Campbell  and  H.  J.  Fitzgerald,  for  appellee. 

* 

Weaver,  C.  J. — The  appellant  was  for  many  years  the 
owner  in  fee  of  a  tract  of  about  eleven  acres  of  unplatted 
land  within  the  limits  of  Charles  City,  Iowa.  With  her  hus^ 
band,  Oliver  W.  Hart,  she  used  and  occupied  the  land  as  a 
homestead  until  some  months  prior  to  the  alleged  transaction 
in  this  case,  when  they  removed  to  and  occupied  another  resi- 
dence in  the  same  city.  Whether  such  removal  was  an  aban- 
donment of  the  homestead  is  one  of  the  material  issues  in  this 
case.  The  petition  alleges  that  on  or  about  December  30, 
1908,  the  defendant,  with  her  husband,  entered  into  an  oral 
agreement  to  sell  and  convey  the  land  to  plaintiff  at  the  agreed 
price  and  valuation  of  $5,000,  to  be  paid  $1,000  down  on 
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delivery  of  the  deed,  and  the  remainder  in  certain  prescribed 
installments,  and  that,  in  part  performance  of  said  contract 
or  as  an  earnest  thereof,  plaintiff  then  and  there  paid  to  one 
Ferguson,  for  and  on  behalf  of  the  defendant,  the  sum  of  $50. 
It  is  further  alleged  that  within  a  few  days  after  this  tran;^ 
action,  and  in  violation  of  said  agreement,  appellant  and  her 
husband  united  in  conveying  the  property  to  their  son, 
Charles  Hart,  thereby  rendering  themselves  unable  to  per- 
form their  said  contract.  Plaintiff  further  alleges  that,  by 
reason  of  the  failure  of  the  appellant  to  convey  said  land  to 
him  on  the  terms  of  their  said  agreement,  he  has  been  dam- 
aged to  the  extent  of  $7,000,  for  which  he  asks  judgment. 

The  defendant  denies  entering  into  any  contract  or 
agreement  to  sell  the  land,  and  denies  that  either  Ferguson  or 
Oliver  W.  Hart  (who  has  since  died)  was  her  agent  or  was 
authorized  bfr  her  to  make  sale  of  the  land,  or  to  bind  her  to 
any  agreement  made  by  them  or  either  of  them.  She  admits 
having  conveyed  the  land  to  her  son,  as  she  had  lawful  right 
to  do,  and  further  alleges  that  the  premises  in  controversy 
were  then  her  homestead,  and  not  subject  to  valid  sale  by 
oral  contract. 

The  court  instructed  the  jury,  in  effect,  that  the  evidence 
without  conflict  showed  that  the  land  had  for  many  years  been 
the  appellant's  homestead,  and  that  the  burden  was  upon 
plaintiff  to  establish  the  fact  that  such  homestead  had  been 
abandoned  prior  to  ttte  alleged  agreeiiient  to  sell,  and  that, 
to  show  such  abandonment,  it  was  necessary  to  prove  that 
both  appellant  and  her  husband  had  left  or  moved  from  the 
property  with  the  common  intention  on  their  part  not  to 
return  thereto,  or  to  resume  their  home  therein,  or  that  such 
a  common  determinatlbn  not  to  return  to  such  homestead  had 
been  reached  by  them  after  their  removal  therefrom.  Should 
such  abandonment  of  the  homestead  not  be  found,  the  jury 
were  told  plaintiff  could  not  recover,  and  a  verdict  should  be 
returned  for  the  appellant.  On  the  other  hand,  the  court 
charged  that,  if  it  was  found  from  the  evidence  that  an  aban- 
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donment  of  the  homestead  had  taken  place,  and  thereafter 
plaintiff  and  appellant  had  entered  into  a  valid  agreement  by 
which  plaintiff  was  to  become  the  purchaser  of  the  land,  and 
he  was  ready,  able,  and  willing  to  perform  the  contract  accord- 
ing to  its  terms,  then  plaintiff  would  be  entitled  to  a  verdict 
for  damages,  if  any  had  been  proven. 

As  to  what  was  necessary  to  a  valid  contract,  the  jury 
were  told  that,  if  the  homestead  had  been  abandoned  and 
thereafter  appellant's  husband  entered  into  an  agreement 
with  plaintiff  for  the  salo  of  the  property,  the  price  and  terms 
being  fully  agreed  upon  and  understood,  and  that  in  part  per- 
formance plaintiff  paid  $50  to  Ferguson  for  appellant,  and 
the  appellant,  on  being  informed  of  such  transaction,  under- 
standingly  consented  thereto  and  ratified  the  same,  and  that 
with  her  consent  the  earnest  money  was  paid  to  her  husband 
or  deposited  in  the  bank  to  his  credit,  then  the  contract  was 
enforceable;  and  if  appellant,  in  violation  of  such  contract, 
conveyed  the  land  to  a  third  person,  plaintiff  is  entitled  to 
his  damages,  if  any  have  been  established.  The  measure  of 
such  recovery  was  stated  to  be  the  amount,  if  any,  which  the 
fair  market  value  of  the  land,  at  the  date  in  question, 
exceeded  the  contract  price  at  which  appellant  undertook  and 
agreed  to  gell  the  same. 

The  jury  returned  a  verdict  for  plaintiff  for  the  sum 
of  $1,000.  On  appellant's  motion  for  new  trial,  the  court 
required  the  plaintiff  to  remit  the  sum  of  $200  from  the 
amount  of  the  verdict,  or  accept  the  alternative  of  a  new  trial. 
The  remission  being  entered,  the  motion  was  overruled,  and 
judgment  entered  for  plaintiff  for  $800. 

I.  It  is  the  contention  of  appellant  that  there  is  no  evi- 
dence whatever  on  which  the  jury  could  properly  find  an 
abandonment  of  the  use  of  the  property  as  a  homestead. 

"While  the  writer  of  this  opinion,  if  a  juror, 
^'  SSndonment:  would  bc  inclined  to  the  view  that  an  aban- 
®°^*  donment  is  not  shown  by  the  requisite  pre- 

ponderance of  the  evidence,  we  are  quite  clear  there  was 
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testimony  to  take  that  question  to  the  jury.  In  the  first  place, 
there  is  the  very  materia]^  fact  that  the  husband  and  wife 
did  leave  their  old  home  and  take  up  their  residence  else- 
where. There  is  very  considerable  testimony  to  the  effect  that 
they  had  for  many  years  been  expressing  a  desire  to  sell  and 
leave  the  premises;  that,  on  account  of  increasing  age,  they 
desired  to  secure  a  home  nearer  their  children;  and  there  is 
some  evidence  of  statements  on  their  part  inconsistent  with 
a  reserved  purpose  to  return  and  reside  again  upon  this  prop- 
erty. There  was  no  error  in  submitting  this  issue  to  the 
decision  of  the  jury. 

II.  It  was  shown  by  the  testimony  of  the  plaintiff  that 
he  visited  the  appellant  and  her  husband  after  the  alleged 
agreement  was  made  through  Ferguson,  and,  upon  his  asking 
„    ^  them  about  the  execution  of  the  papers,  they 

2 .  Contracts  :  xr  t-       j         y 

dOTc«Vadm'i8-    *^^^  ^^^  *^  ^^  *^  *^^^^  ^^^»  Charles,  ahd  he 
sions.  would  attend  to  the  matter.    On  applying  to 

Charles,  the  latter  put  him  off,  telling  him  to  wait  and  come 
again  in  a  day  or  two.  The  witness  was  then  asked  to  repeat 
what  he  claimed  Charles  said,  and,  over  the  vigorous  objec- 
tions of  the  appellant,  was  permitted  to  testify,  in  substance, 
that  Charles  said  he  would  make  out  the  papers  to  plaintiff, 
provided  plaintiff  would  agree  to  sell  him  (Charles)  two  and 
one-half  acres  of  the  land  for  $500.  The  witness  further  testi- 
fied that  Charles  said  he  had  had  the  papers  made  out  to 
himself,  and  would  not  convey  to  plaintiff,  except  on  the  con- 
dition named.  The  admission  of  this  testimony  is  assigned 
as  error.  The  point  cannot  be  sustained.  It  having  been 
shown  that  appellant  and  her  husband  sent  the  plaintiff  to 
their  son  as  the  person  who  would  attend  to  the  matter,  the 
son  became  their  representative  for  that  purpose,  and  what  he 
said  and  did,  when  such  application  was  made  to  him  for  the 
closing  of  the  deal,  is,  upon  familiar  principles,  competent 
evidence  against  those  for  whom  he  had  been  appointed  or 
authorized  to  act.  We  do  not  assume,  nor  did  the  trial  court 
assume  to  say,  that  appellant  and  her  husband  did,  in  fact, 
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send  plaintiff  to  their  son,  but  that  was  the  theory  of  the 
plaintiff,  in  support  of  which  there  was  direct  evidence.  It 
was  within  the  province  of  the  jury  to  find  that  such  testi- 
mony was  true,  in  which  case  the  statements  of  the  son,  when 
asked  to  close  the  deal,  had  a  legitimate  bearing  upon  the 
disputed  question  whether  an  agreement  of  sale  had  been 
entered  into;  and  the  reasons  assigned  by  him  for  refusing  to 
carry  it  out  may  be  treated  as  being  given  by  the  appellant 
herself.  The  exception  taken  by  the  appellant  to  the  admis- 
sion of  the  testimony  must  therefore  be  overruled. 

III.  The  appellant  did  not  testify  as  a  witness.  Evi- 
dence was  adduced  tending  to  show  a  degree  of  mental  weak- 
ness or  senile  decay  on  her  part,  as  well  as  on  the  part  of  her 
husband,  at  the  date  of  the  alleged  transaction.  The  court 
charged  the  jury  that,  to  made  a  valid  contract,  it  was  essen- 
tial that  the  minds  of  the  parties  should  meet  upon  all  its 
essential  features;  and,  in  determining  this  question,  the  age 
of  the  appellant  and  her  husband  and  their  physical  and 
mental  condition  should  be  considered ;  but,  if  these  persons 
had  sufficient  ability  to  reasonably  comprehend  ordinary  busi- 
ness dealings,  it  was  sufficient  to  enable  them  to  make  a  valid 
agreement.  The  jury  evidently,  found  the  showing  of  mental 
weakness  insufficient  to  disqualify  appellant  from  doing  busi- 
ness of  this  character,  and  the  finding  in  this  respect  has 
support  in  the  record. 

IV.  It  is  further  said  there  is  no  competent  evidence 
that  the  defendant  ever  authorized  her  husband  or  Ferguson 
to  enter  into  the  alleged  contract.  We  do  not  so  read  the 
„    o  record.    If  there  be  no  direct  evidence  of  such 

3 .   Same  :  agency : 

evidftnce.  authority  prior  to  the  opening  of  the  negotia- 

tions, there  is  evidence  that  when  the  husband,  who  was  the 
active  person  in  the  transaction,  and,  either  alone  or  with 
the  aid  of  Ferguson,  reached  an  agreement  with  the  plaintiff, 
it  was  made  known  to  the  appellant  and  ratified  by  her.  There 
is  testimony  from  which  the  jury  could  find  that,  when  the 
check,  given  for  the  earnest  money,  was  delivered  to  Fergu- 
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son,  he  reported  it  to  both  Mr.  and  Mrs.  Hart,  and  was  told 
to  deposit  it  in  the  bank  to  Hart's  credit,  which  was  done. 
Moreover,  as  is  already  noted,  after  the  earnest  money  was 
paid,  the  testimony  tends  to  show  that  plaintiff  called  upon 
both  appellant  and  husband,  and  that,  without  any  denial 
or  repudiation  of  the  agreement  on  their  part,  they  directed 
him  to  go  to  their  son  for  the  papers  which  should  consum- 
mate the  sale.  Ratification  is  the  equivalent  of  original 
authQrization,  and  there  was  sufficient  evidence  on  that  point 
to  take  the  question  to  the  jury. 

V.  It  is  finally  ui^d  upon  our  consideration  that  the 
verdict,  even  as  reduced  by  the  court,  is  excessive,  and  further 
remission  ought  to  be  required.    We  are  disposed  to  think  this 

point  is  well  taken.     Of  the  four  witnesses 
*■  ducSoS^on'ap.    Called  by  plaintiff  on  the  question  of  value, 
^* '  two  answered  that  they  did  not  know  the 

market  value  of  the  property ;  one  made  an  estimate  of  $500 
per  acre,  but  admitted  that  on  a  former  trial  he  answered  the 
same  question  by  saying  he  did  not  know  the  value ;  and  the 
other,  who  did  not  testify  in  the  presence  of  the  jury  (his  evi- 
dence being  read  from  a  transcript),  gave  it  as  his  opinion 
that  the  land  was  worth  $6,000  to  $8,000,  but  admitted,  on 
cross-examination,  that  he  did  not  know  of  any  sale  of  acre 
property  in  that  vicinity  for  two  years.  For  defendant,  four 
witnesses,  who  qualified  themselves  to  speak  on  the  subject, 
placed  the  valuation  at  from  $4,500  to  $5,000.  The  land  is, 
to  a  considerable  extent,  river  bottom  and  subject  to  over- 
flow. If  the  question  of  value  were  one  strictly  of  fact,  as  dis- 
tinguished from  opinion,  we  should  not  feel  justified  in  inter- 
fering with  the  verdict ;  but  the  trial  court  has  already  found 
it  excessive,  and  the  extent  to  which  it  ought  to  be  reduced 
becomes  a  court  question,  concerning  which  we  can  speak 
without  encroaching  upon  the  jury's  province.  It  is  difficult 
to  read  the  record  and  resist  the  conclusion  that  the  real 
market  value  of  this  property  was  not  largely  in  excess  of  the 
contract  price.    Looking  at  all  the  testimony  upon  the  point, 
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and  considering  the  proved  character  and  situation  of  the 
property,  we  think  an  allowance  of  $500  will  afford  ample 
compensation  to  the  plaintiff  for  all  damages  he  has  sus- 
tained by  reason  of  the  breach  of  the  contract. 

The  plaintiff  will  be  given  twenty  days  in  which  to  file 
a  remittitur  of  $300  from  the  judgment  below.  Upon  failure 
so  to  do,  the  judgment  will  be  reversed.  If,  however,  the 
remittitur  is  made,  the  judgment  will  be  reduced  to  $500  and 
interest  from  the  date  of  its  rendition,  and,  as  thus  modified, 
it  will  be  Affirmed  on  conditions. 


Mrs.  G.  J.  Wakefield,  Appellant,  v.  W.  A.  Coleman,  et  al.. 

Appellees. 

J.  A.  Wakefield,  Appellant,  v.  W.  A.  Coleman,  et  al., 

Appellees. 

Vendor  and  vendee:  representations  of  buyer:  warranties.  Bep- 
resentations  concerning  the  location,  character  and  value  of  land 
and  surrounding  improvements,  when  employed  with  respect  to  land 
subject  to  inspection  hj  both  parties,  may  amount  to  nothing  more 
than  expressions  of  opinion;  but  when  the  land  is  at  a  distance 
and  the  buyer  relies  on  the  statements  of  the  seller,  the  same  state- 
ments may  amount  to  actionable  representations  and  warranties. 

Appeal  from  Polk  District  Court. — Hon.  Lawrence  De 

Graff,  Judge. 

Thursday,  March  20,  1913. 

Actions  in  equity  to  rescind  contracts  for  purchase  of 
real  estate.  Consolidated  for  purposes  of  trial  and  appeal. 
Decree  dismissing  bill,  and  plaintiffs  appeal. — Reversed  and 
Remanded, 

F.  D.  Williams  and  H.  H.  Griffiths,  for  appellants. 

No  appearance  for  appellees. 
Vol.  159  Ia.— 16 
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Weaver,  C.  J. — ^The  plaintiffs  allege  that  at  the  solicita- 
tion of  the  defendants  acting  by  W.  J.  Coleman,  and  relying 
upon  representations  by  him,  they  severally  entered  into  con- 
tracts for  the  purchase  of  lots  in  an  alleged  town  or  town 
plat  known  as  Dallas,  in  the  state  of  North  Dakota,  and  paid 
tx>  said  Coleman  a  lai^e  part  of  the  agreed  price.  Among 
the  alleged  representations  made  by  Coleman  were  statements 
to  the  effect  that  the  alleged  town  was  located  on  a  line  of 
railway  in  a  well-improved  farming  community  in  a  county  as 
well  settled  as  the  counties  of  Polk  and  Dallas  in  Iowa,  that 
grain. elevators,  shops,  and  stores  were  being  or  about  to  be 
erected  there,  and  that  lands  in  that  vicinity  were  very  pro- 
ductive and  valuable.  They  further  say  that  they  had  no 
personal  acquaintance  with  or  knowledge  of  said  property, 
or  of  its  location,  surroundings,  improvements,  or  value,  but 
relied  upon  the  statements  of  Coleman  with  reference  thereto, 
and  they  charge  that  said  representations  were  false,  and  that 
the  property  so  sold  to  them  was  and  is  of  no  value  whatever. 
Because  of  the  fraud  thus  alleged  to  have  been  practiced  upon 
them,  they  ask  that  said  contracts  be  rescinded  and  that  they 
have  judgments  against  the  defendants  for  the  amount  of 
the  payments  made  thereon  and  for  general  relief.  The  plain- 
tiff Mrs.  C.  J.  Wakefield  also  holds  assignments  of  the  claim 
sued  upon  by  J.  A.  Wakefield,  and  of  other  similar  causes  of 
action  against  defendants  in  favor  of  four  other  persons,  to 
wit,  Mrs.  Fidlington,  Miss  Bristol,  Miss  Burnett,  and  Miss 
Campbell,  all  of  whom  made  similar  purchases  of  Dallas  lots 
from  Coleman,  and  it  is  alleged  that  each  and  all  of  such 
sales  were  procured  by  false  and  fraudulent  representations, 
substantially  as  averred  in  the  Wakefield  cases,  and  like  relief 
is  asked  aa  to  each  of  said  contracts. 

The  answers  of  the  defendants  admit  the  sales  mentioned 
in  the  petitions,  but  deny  the  alleged  fraud,  and  aver  that  the 
said  purchasers  acted  solely  upon  their  own  judgments  in 
entering  into  the  contracts,  and  have  by  their  own  laches  and 
by  failure  to  pay  the  unpaid  installments  permitted  their  con- 
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tracts  to  be  forfeited,  and  are  barred  from  now  claiming 
equitable  relief.  The  decree  entered  by  the  trial  court,  not 
only  dismissed  the  plaintiffs'  petitions,  but  provided  affirma- 
tive relief  for  the  defendants,  permitting  them  to  deposit  in 
court  warranty  deeds  for  the  lots  not  fully  paid  for  and  con- 
veyed, and  providing,  further,  that  upon  failure  of  plaintiffs 
to  take  up  said  deeds  and  pay  the  remaining  installments  of 
the  purchase  price  their  rights  in  the  property  should  be  con- 
sidered forfeited. 

The  appellees  have  not  seen  fit  to  argue  their  case  in  this 
court,  but  we  assume  from  the  record  and  the  view  apparently 
entertained  by  the  court  below  that  they  rest  upon  the  theory 
that  plaintiffs  failed  to  establish  their  allegations  of  misrepre- 
sentations and  fraud.  Our  reading  of  the  testimony  leads  us 
to  the  opposite  conclusion.  The  evidence  fairly  tends  to  show 
beyond  any  reasonable  doubt  that  the  lots  in  question  have 
not  and  never  had  any  real  value;  that  the  plat  was  laid  out 
on  an  open,  uninhabited  prairie,  miles  away  from  any  rail- 
road; that  it  has  not  and  never  had  an  inhabitant:  that  it 
has  not  and  never  had  either  shop,  store,  or  other  business 
place,  no  railroad  company  was  ever  organized  to  build  a 
road  to  or  through  the  place,  and  so  far  as  appears  no  com- 
pany ever  contemplated  or  proposed  to  construct  or  operate 
such  a  line.  The  country  round  about  is  sparsely  settled,  the 
estimate  being  an  average  of  one  home  to  a  square  mile,  and 
the  land  is  to  a  great  extent  of  inferior  quality  and  value.  So 
far  as  appears,  no  person  or  corporation  ever  seriously  con- 
templated the  location  or  development  of  a  town  at  that 
point.  The  conclusion  from  the  undisputed  facts  is  practi- 
cally irresistible  that  tha  platting  of  such  town  plat  and  the 
effort  to  market  the  lots  in  a  distant  state  among  women  and 
men  of  small  means  and  little  or  no  experience,  as  was  evi- 
dently done  in  this  case,  was  simply  an  adventurous  scheme 
by  which  the  promoters  might  get  something  for  nothing,  or 
at  least  to  dispose  of  property  of  a  merely  nominal  value  at 
a  grossly  excessive  price.    Such  a  scheme  has  nothing  to  com- 
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mend  it  to  a  court  of  equity,  and  such  methods  of  speculatioffi 
demand  and  should  have  close  scrutiny  to  prevent  the  accom- 
plishment of  fraudulent  results. 

The  plaintiffs'  case  is  supported  by  the  united  testimony 
of  a  half  dozen  witnesses.  It  is  met  by  the  testimony  of  Cole- 
man alone,  who  denies  some  of  the  statements  attributed  to 
him  and  modifies  others.  Some  of  his  denials  are  equivocal, 
and  some  of  his  explanations  do  not  explain.  It  may  further 
be  said  that  he  admits  much  which  tends  to  corroborate  the 
charges  made  by  plaintiffa  In  addition  to  portraying  the 
natural  advantages  of  the  location  of  Dallas,  which,  to  state  it 
mildly,  lost  nothing  in  the  teUing,  and  while  denying  that 
he  represented  a  railroad  in  actual  existence  there,  or  in 
course  of  construction,  he  concedes  that  he  did  exhibit  to  them 
a  map  and  plat  with  Hues  drawn  indicating  a  railroad,  which 
he  told  his  customers  was  expected  or  hoped  for  at  an  early 
date.  He  claims  that  he  had  talked  with  the  president  of  some 
railroad,  trying  to  induce  him  to  take  hold  of  such  enterprise, 
and  had  the  agreement  of  one  or  more  farm  owners  to  donate 
the  right  of  way  for  a  road  if  one  was  ever  built ;  but  so  far 
as  he  shows  he  never  had  the  promise  or  agreement  of  any 
person  or  corporation  to  undertake  it,  or  any  encouragement 
in  that  direction,  and  had  no  reason  whatever  to  believe  that 
such  a  road  would  be  constructed.  He  admits,  also,  showing 
the  plaintiff  and  others  photographs  of  fine  farm  buildings, 
grain  elevators  and  piles  of  unsheltered  grain  waiting  for 
transportation  to  market,  and  other  things  of  that  nature, 
but  says  that  they  were  pictures  of  conditions  in  other  parts 
of  that  region,  and  he  did  not  represent  them  as  exhibits  of 
Dallas  and  its  neighborhood.  The  preponderance  of  evidence 
is  that  he  did  represent  to  one  of  the  plaintiffs  that  the  rail- 
road was  already  constructed.  Other  witnesses  quote  him  as 
saying  that  it  was  in  the  course  of  construction,  and  would 
reach  Dallas  within  ninety  days,  and  we  have  little  doubt  from 
the  record  as  a  whole  that,  however  vaguely  or  adroitly  the 
statements  were  worded,  they  were  intended  to  impress  and 
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did  impress  the  purchasers  with  the  belief  that  the  town  was 
on  the  line  of  a  railroad,  which,  if  not  already  existing,  waa  at 
least  assured,  although,  as  he  well  knew,  such  was  not  the 
fact 

It  is  quite  likely  that  the  court  below  reached  its  conclu- 
sion upon  the  theory  that  Ooleman's  statements  were  within 
the  limits  of  the  allowable  pufiQng  and  praise,  or  mere  expres- 
sions of  opinion,  in  which  a  seller  may  indulge  with  reference 
to  the  property  proposed  to  be  sold  without  becoming  liable 
for  false  or  fraudulent  representations ;  but  we  think  the  cir- 
cumstances here  appearing  will  not  justify  the  application 
of  that  rule.  The  property  he  was  offering  to  sell  was  in  a 
distant  state.  Not  one  of  the  purchasers  had  ever  seen  or 
had  any  knowledge  whatever  of  its  condition,  quality,  or 
value.  They  say  they  relied  upon  Coleman's  statements  in 
that  respect,  and  it  is  quite  evident  that  they  did  so  rely. 
Language  which  might  well  pass  as  expressions  of  opinion 
or  words  of  mere  praise,  were  the  property  present,  in  view 
of  both  buyer  and  seller,  will  often  amount  to  representation 
or  warranty,  when  the  property  is  at  a  distance,  and  the  buyer 
must  rely  upon  the  seller  for  the  facts  with  reference  thereto. 
See  Land  Co.  v.  HeUman,  80  Iowa,  477 :  Brown  v.  Holden,  120 
Iowa,  195;  McDonald  v.  Benge,  138  Iowa,  591;  Stroff  v. 
Swafford,  79  Iowa,  135 ;  Scott  v.  BumigJU,  131  Iowa,  507,  and 
the  many  other  cases  in  which  these  cases  have  been  cited  and 
followed.  Our  views  of  the  facts  and  of  the  law  governing 
the  issues  require  a  reversal  of  the  decree  below  and  the 
granting  of  the  relief  prayed  in  the  petitions. 

The  plaintiff,  Mrs.  C.  J.  Wakefield,  as  party  to  one  of  the 
contracts  of  purchase  and  as  assignee  of  the  rights  of  J.  A. 
Wakefield,  Luella  Bristol,  Emily  Burnett,  Mrs.  M.  Pidlington, 
and  Rachel  E.  Campbell,  is  held  entitled  to  a  cancellation  of 
each  of  said  contracts  upon  which  no  decjd  of  conveyance  has 
been  delivered,  and  cancellation  of  the  promissory  notes,  if 
any  are  outstanding,  which  were  given  in  consideration  of 
such  purchasers,  and  for  personal  judgment  against  the  de- 
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f endants  for  so  much  of  the  purchase  money  as  may  have  been 
paid  upon  said  contracts.  With  respect  to  the  claims  assigned 
to  said  plaintiff  by  Miss  Burnett  and  by  Miss  Campbell,  to 
whom  conveyances  had  been  made  by  defendants,  plaintiff  will 
be.  entitled  to  recover  damages  estimated  at  the  full  price  paid 
for  the  lots  so  conveyed,  less  the  nominal  valuation  of  $1  per 
lot,  with  costs  of  the  action  and  of  the  appeal.  The  cause 
will  be  remanded  to  the  district  court  for  the  entering  of  a 
decree  in  accordance  with  the  terms  here  stated. 
Reversed  and  Remanded. 


H.  L.  Bump,  Trustee  in  Bankruptcy  of  Charles  Henry  Kunsch, 
Appellant,  v.  The  Des  Moines  Ice  &  Colj>  Storage  Com- 
pany, Appellee. 

C^uaxdian  and  ward:  sale  of  property:  ratification:  estoppeu 
Where  a  guardian  intended  to  convey  the  entire  interest  of 
his  ward  in  certain  real  estate,  the  purchaser  also  believing  that 
he  was  acquiring  such  interest,  the  order  of  sale  and  approval 
was  made  on  that  theory  and  a  like  proportion  of  the  purchase 
price  set  aside  and  invested  for  the  ward,  and  upon  arriving  at 
his  majority  he  settled  with  his  guardian  and  consented  to  his 
discharge,  a  former  trustee  of  the  ward  in  bankruptcy,  upon  dis- 
covering that  his  entire  interest  had  not  been  thus  conveyed  could 
not,  after  the  lapse  of  ten  years  from  the  date  of  sale,  have  the 
ownership  of  the  unconveyed  interest  adjudged  to  be  in  him  for 
the  benefit  of  creditors;  as  the  trustee  could  have  no  greater  in- 
terest than  the  ward,  and  he  was  estopped  from  claiming  any 
interest  by  his  ratification  of  the  transaction. 

Appeal  from  Polk  District  Court, — Hon.  Lawrence  De 

Graff,  Judge. 

Thursday,  March  20,  1913. 

The  court  having  sustained  defendant's  demurrer  to  the 
petition  in  equity,  the  plaintiff  appeals.  The  material  facts 
are  stated  in  the  opinion. — Affirmed. 


Mar.  1913]  Bump  v.  Storage  Co.  247 

H.  L,  Bump  and  Hunn  &  Jones,  for  appellant. 

J.  L.  Wiimer,  for  appellee. 

• 

Weaver^  C.  J. — The  petition  as  amended  alleges  a  state 
of  facts  as  follows : 

One  Henry  Kunsch,  a  resident  of  Polk  county,  died 
August  19,  1892,  seised  of  certain  real  estate  in  and  about 
Des  Moines.  The  deceased  left  a  widow  and  three  children 
(among  whom  was  Charles  Henry  Kunsch,  then  a  minor),  to 
whom  said  real  estate  descended  in  the  proportions  provided 
by  our  statutes  with  reference  to  intestate  property.  Among 
the  several  parcels  belonging  to  said  estate  was  a  tract  a  frac- 
tional part  of  which  is  the  subject  of  controversy  in  this 
action.  After  the  death  of  Henry  Eunsch,  a  daughter  num- 
bered among  his  heirs  died,  and  her  share  in  the  estate  of  her 
father  was  inherited  by  her  mother.  The  title  to  the  lands 
left  by  Henry  Kunsch  then  stood  as  follows.  Five-ninths 
thereof  in  the  widow,  and  two-ninths  each  in  her  children,. 
Charles  Henry  Eunsch  and  Louisa  Euusch  Schmidt.  In  the 
year  1900,  apparently  for  the  purpose  of  effecting  an  amica- 
ble partition  of  the  lands  so  derived  from  Henry  Eunsch,  the 
guardian  of  Charles  Henry,  with  the  authority  of  the  court, 
conveyed  his  interest  in  certain  of  said  lands  to  Louisa 
Eunsch  Schmidt,  in  consideration  of  which  the  latter  con- 
veyed  her  fractional  interest  in  other  property,  including  the 
tract  now  in  controversy,  to  her  mother  and  Charles  Henry 
jointly.  Prom  the  date  of  such  conveyance,  as  is  claimed, 
the  ownership  of  said  tract  was  vested,  six-ninths  in  the 
widow  and  three-ninths  in  Charles  Henry  Eunsch. 

On  January  27,  1902,  Mr.  Simon  Cassidy,  the  guardian 
of  Charles  Henry,  filed  a  petition  in  the  proper  court  for  an 
order  authorizing  him  to  sell  the  minor's  interest  in  said  tract 
of  land.  The  petition  represented  that  the  mother,  the  owner 
of  the  other  individual  interest  in  the  property,  had  an  ad- 
vantageous opportunity  to  sell  the  same  to  one  H.  E.  Teach- 
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out,  but  such  sale  could  not  be  consummated  unless  a  convey- 
ance of  her  son's  interest  could  also  be  authorized.  This  the 
guardian  deemed  to  be  desirable  for  the  welfare  of  his  ward, 
and  asked  for  the  necessary  authority  to  make  the  sale.  In 
his  petition  he  discloses  the  fact  that  the  entire  title  is  vested 
in  the  mother  and  his  ward,  and  that  the  purpose  of  procur- 
ing the  order  is  to  enable  them  to  convey  the  entire  estate  to 
Teachout,  and  in  his  prayer  for  the  order  he  asks  that  he  have 
authority  to  **sell  the  undivided  interest  of  said  minor"  in 
the  conveyance  of  the  entire  property  to  said  Teachout,  upon 
his  receiving  from  said  Teachout,  or  from  the  mother  of  said 
minor,  said  minor's  share  of  the  purchase  price  of  said  prop- 
erty.  It  appears,  however,  that  in  stating  to  the  court  the 
proportionate  interests  of  the  mother  and  son  in  said  prop- 
erty the  petition,  by  evident  mistake  of  counsel,  describes  the 
mother  as  owning  seven-ninths  and  the  son  as  owning  two- 
ninths  thereof.  Notice  of  the  proceedings  was  duly  served 
on  the  ward,  informing  him  that  his  guardian  was  making 
application  **for  an  order  to  sell  your  interest,  being  an  undi- 
vided two-ninths  in  the  following  described  property''  (de- 
scribing it).  The  order  appointing  a  guardian  ad  litem 
speaks  of  the  proceeding  as  one  for  the  sale  of  the  minor's 
interest  in  the  property,  but  does  not  mention  his  propor- 
tionate share  therein.  The  answer  of  the  guardian  ad  litem 
speaks  of  it  as  a  proceeding  to  sell  the  minor's  interest, 
'* being  an  undivided  two-ninths."  The  order  authorizing  the 
sale  speaks  of  the  application  as  one  to  sell  the  minor's  inter- 
est in  the  property,  and  authorizes  the  guardian  to  convey  to 
Teachout  upon  receiving  from  said  purchaser  two-ninths  of 
the  consideration  paid  for  the  entire  property. 

Pursuant  to  this  order  the  miother  and  guardian  united 
in  executing  and  delivering  to  Teachout  a  warranty  deed 
for  the  entire  property,  which  conveyance  was  returned  to 
the  court  and  approved  March  27,  1902.  It  appears,  however, 
that  by  an  arrangement  between  the  guardian  and  the  mother 
the  ward's  share  in  the  proceeds  of  the  sale  of  this  as  well 
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as  other  lands  belonging  to  the  estate  of  Henry  Kunsch  was 
placed  or  left  in  the  mother's  hands,  who  undertook  to  account 
therefor  whenever  called  upon  so  to  do,  and  secured  the  said 
indebtedness  by  mortgage  or  deed  of  other  property.  In  this 
transaction,  notwithstanding  the  mistake  or  confusion  appear- 
ing in  the  record  of  the  court  proceedings  above  mentioned, 
the  mother  and  guardian  recognized  the  fact  that  the  ward's 
true  share  in  the  property  and  in  the  proceeds  thereof  was 
three-ninths  or  one-third,  instead  of  two-ninths,  and  by  writ- 
ten agreement  the  mother  undertook  to  account  to  the  guar- 
dian for  the  use  of  the  ward  for  a  full  one-third  of  the  price 
obtained  for  the  said  property.  The  ward  arrived  at  his 
majority  on  June  4, 1906,  and  a  settlement  of  his  claim  against 
his  mother  was  arranged  between  themselves;  none  of  the 
money  or  property  passing  through  the  hands  of  the  guar- 
dian. This  settlement  being  accomplished,  the  guardian  re- 
ported the  same  to  the  court,  and  petitioned  for  his  discharge 
from  the  trust.  To  this  proceeding  the  ward  appeared  in 
person,  and  filed  a  formal  voucher  or  consent  that  the  report 
be  approved,  the  guardian  discharged,  and  his  bond  exoner- 
ated, whereupon  an  order  was  entered  to  that  effect.  There 
was  no  showing  or  allegation  that  the  approval  of  the  guar- 
dian's final  settlement  has  ever  been  appealed  from  or  in  any 
manner  questioned  or  set  aside. 

The  petition  herein,  which  was  filed  April  20,  1911, 
recites  that  Charles  Henry  Kunsch  has  been  adjudged  a  bank- 
rupt, and  that  plaintiff  is  the  duly  elected  and  qualified  trus- 
tee of  said  bankrupt's  estate,  and  after  alleging  the  facts,  and 
setting  forth  the  records  hereinbefore  mentioned,  avers  that 
the  guardian's  sale  and  deed  had  the  effect  to  convey  to 
Teachout  no  more  than  the  undivided  two-ninths  of  said  prop- 
erty, leaving  the  ward  still  vested  with  the  ownership  of  an 
undivided  one-ninth  therein;  that  said  one-ninth  interest  has 
never  been  sold  or  conveyed  away,  and  is  liable  to  be  sub- 
jected to  the  payment  of  the  debts  of  said  Charles  Henry 
Kunsch;  that  the  property  has  been  conveyed  by  Teachout 
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to  the  defendant  herein;  and  that  a  division  or  partition  of 
the  land  without  sale  is  impracticable.  Upon  the  foregoing 
showing,  plaintiff  asks  that  he,  as  trustee,  be  adjudged  the 
owner  in  fee  of  the  one-ninth  interest  in  the  lands  in  question, 
and  that  a  referee  be  appointed,  with  direction  to  sell  said 
lands  and  pay  over  to  him  one-ninth  of  the  proceeds  of  such 
sale.  To  this  petition  the  defendant  demurred,  on  the  gen- 
eral ground  that  the  allegations  thereof  do  not  entitle  the 
plaintiff  to  the  relief  demanded.  The  court  sustained  the 
demurrer,  and  plaintiff  declining  to  further  amend,  and  elect- 
ing to  stand  upon  his  petition,  the  action  was  dismissed,  and 
judgment  entered  against  plaintiff  for  costs. 

Cbunsel  for  appellant  state  their  principal  contention  as 
follows.  The  real  question  in  this  case  is.  Did  Simon  Cas- 
sidy  as  guardian  convey  any  greater  interest  of  his  ward's 
property  than  that  part  described  in  the  application  to  sell, 
notice  of  hearing,  and  order  of  sale  ? 

It  is  true  this  is  one  phase  of  the  real  question  at  issue : 
but  we  shall  get  a  little  nearer  the  exact  point  if  we  put  the 
inquiry  as  follows:  Did  Charles  Henry  Kunsch,  after  the 
sale  and  conveyance  by  his  guardian,  and  after  the  proceed- 
ings and  transactions  hereinbefore  related,  have  remaining  in 
said  lands  any  right,  title,  or  interest  which  he  could  assert 
in  law  or  equity  against  the  grantee  of  the  guardian,  or  which 
could  be  subjected  by  his  creditors  or  trustee  to  the  payment 
of  his  debts?  This  question,  we  are  very  clear,  must  be 
answered  in  the  negative.  The  law  is  properly  jealous  of 
the  rights  of  infants  under  guardianship,  and  a  ward  cannot 
be  divested  of  his  property  without  due  observation  of  the 
procedure  which  the  statute  provides  for  that  purpose;  but 
the  rules  established  by  statute  and  precedent  for  the  pro- 
tection of  the  ward  in  his  rights  are  not  to  be  so  perverted  as 
to  permit  the  robbery  of  others  for  his  benefit,  or  for  the  bene- 
fit of  his  creditors.  It  is  perfectly  clear  that  the  guardian 
undertook  to  sell  and  convey,  and  believed  he  did  sell  and 
convey,  all  the  interest  of  his  ward  in  the  land.    It  is  equally 
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clear  that  Teachout  undertook  to  purchase,  and  believed  that 
he  had  purchased  and  obtained,  the  entire  title  to  all  the 
land,  including  the  ward's  title  and  interest  therein.  The 
court  made  the  order  and  approved  the  sale  on  that  theory. 
It  is  true,  however,  that  in  those  parts  of  the  record  where  it 
is  attempted  to  state  the  ward's  proportionate  share  in  the 
land  it  is  spoken  of  as  a  two-ninths  part,  instead  of  three- 
ninths,  andy  if  this  were  all,  the  court  might  feel  obliged  to 
say  that  the  consequences  of  the  mistake  must  be  borne  by  the 
purchaser;  for  if  the  guardian  obtained  authority  to  sell  a 
two-ninths  interest  only,  and  in  fact  conveyed  two-ninths 
only,  the  remaining  ninth  part  would  of  necessity  remain  undi- 
vested  in  the  ward,  and,  unless  by  some  act  or  omission  of  his 
own  after  arriving  at  majority  he  estops  himself  from  assert- 
ing such  title,  he  or  his  grantee  or  trustee  may  insist  thereon. 
But  this  record  discloses  more  than  the  mistake  in  the 
description  of  his  interest  in  the  land.  It  appears  that, 
although  counsel  conducting  the  proceedings  were  of  the  mis- 
taken impression  that  the  ward's  interest  was  but  two-ninths, 
neither  the  guardian  nor  the  mother  of  the  ward  were 
deceived  in  .that  respect,  though  it  is  evident  they  did  not 
discover  the  error  of  counsel  in  framing  the  papers.  They 
proceeded  on  the  correct  theory  that  the  ward  was  the  owner 
of  a  one-third  interest  in  the  property,  and  set  aside  one-third 
of  the  selling  price  of  the  land  to  his  use  and  benefit.  This 
one-third  of  the  price  was  loaned  to  the  mother  upon  real 
estate  security.  On  his  arrival  at  majority,  Charles  Henry 
Eunsch  saw  fit  to  recognize  the  validity  of  this  transaction, 
made  settlement  with  his  mother,  and  consented  to  the  dis- 
charge of  his  guardian.  Had  he  not  been  adjudged  a  bank- 
rupt, and  were  now  to  come  into  court  in  his  own  right,  more 
than  ten  years  after  the  sale;  and  more  than  ten  years  after 
the  full  selling  price  of  his  one-third  interest  had  been  set 
aside  to  his  own  use,  and  five  years  after  he  had  arrived  at 
his  majority  and  received  said  one-third  of  the  consideration 
of  the  sale,  which  he  had  converted  to  his  own  use  or  still 
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retains  in  his  pocket,  and  ask  that  all  these  proceedings  and 
transactions  be  ignored,  and  he  be  adjudged  still  the  rightful 
owner  of  a  one-ninth  part  of  su,ch  property,  his  demand 
would  be  promptly  and  deservedly  rejected  as  against  good 
conscience  and  inconsistent  with  equity  and  fair  dealing.  The 
trustee  occupies  no  better  or  stronger  position. 

We  think  it  is  unnecessary  to  enter  into  the  question  of 
the  relative  rights  which  might  have  been  asserted  by  the 
parties,  had  the  mistaken  description  of  the  ward's  share  in 
the  property  not  been  cured  by  his  own  act  or  omission  after 
arriving  at  an  age  to  act  in  his  own  behalf.  If  the  mistake 
was  fatal  to  a  complete  conveyance  of  his  interest,  he  could 
have  refused  to  recognize  the  validity  of  the  proceedings, 
refused  to  accept  the  price  received  for  and  credited  to  him, 
and  insisted  upon  his  ownership  of  the  remaining  one-ninth 
part.  This  he  did  not  do.  With  the  full  price  of  the  entire 
three-ninths  in  his  possession,  and  presumably  with  a  full 
knowledge  of  all  the  facts  in  the  premises,  he  elected  to  retain 
the  money  so  received,  and  left  the  entire  property  in  the 
hands  of  the  purchaser,  to  be  used  and  improved  under  the 
belief  that  the  deed  of  the  guardian  and  mother  had  con- 
veyed the  entire  title,  for  five  years  after  becoming  of  full 
age.  If  laches,  or  the  affirmative  or  positive  action  of  a 
party,  is  ever  sufficient  to  close  his  mouth  against  the  asser- 
tion of  a  real  or  apparent  right,  it  is  not  easy  to  imagine  a 
more  appropriate  application  of  the  rule  than  is  here  pre- 
sented. If  the  mistake  of  which  mention  is  made  did  create 
such  a  defect,  and  there  was  any  apparent  right  or  title  left 
in  the  ward,  it  was  entirely  competent  for  the  mother,  when 
her  son  attained  majority,  to  make  settlement  with  him  and 
pay  him  on  the  basis  of  his  full  three-ninths  interest ;  and  if 
he  consented  to  receive  it,  or  obtained  credit  therefor  in  such 
settlement,  he  would  clearly  be  estopped  to  insist  upon  such 
claim  of  title,  even  though  no  formal  conveyance  had  ever 
been  executed  or  delivered. 

It  follows,  from  the  foregoing  discussion,  that  the  ruling 
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of  the  trial  court  must  be  sustained.  Other  questions  have 
been  discussed — ^whether  the  statute  of  limitations  has  inter- 
vened; whether  a  general  demurrer  is  suflScient  to  raise  the 
question  of  the  statute;  whether  the  claim  asserted  by  the 
trustee  is  a  collateral  or  direct  attack  upon  the  validity  or 
effect  of  the  sale  proceedings;  whether  the  mistake  of  the  de- 
scription of  the  ward's  interest  in  the  land  affected  the  juris- 
diction of  the  court ;  and  whether  the  mistake  is  of  such  char- 
acter that,  in  view  of  the  entire  record  and  the  evident  pur- 
pose to  seU  and  convey  the  entire  title  and  interest  of  the 
ward,  and  in  view  of  the  fact  that  he  was  credited  with  and 
paid  the  full  one-third  of  the  price,  the  court  may  not  give 
effect  to  the  clear  intent,  and  sustain  the  deed  given  to  Teach- 
out  as  a  complete  conveyance  of  such  title.  In  view  of  our 
conclusion,  already  announced,  it  is  unnecessary  for  us  to 
prolong  this  opinion  to  consider  or  decide  these  questions. 

For  reasons  stated,  the  court  correctly  sustained  the 
demurrer;  and  the  judgment  against  the  plaintiff  .for  costs  is 
Affirmed. 


A.  W.  Flora,  Administrator,  Appellee,  v.  Martha  J.  Bell 
Brown,  Lottie  B.  Hochstetler,  Alma  Alder,  Isa  E. 
Bell,  Vernon  Bell,  Appellants.  Cassius  C.  Dowbll, 
Guardian  ad  litem  for  "Vernon  Bell. 

Estates  of  decedents:  debts:  sale  op  real  estate:  application: 
1  DELAY.  The  title  to  the  real  property  of  a  decedent  passes  imme* 
diately  upon  his  death  to  his  heirs  and  is  in  no  manner  subject  to  the 
caU  of  the  administrator,  except  it  is  required  for  the  payment 
of  debts;  and  the  application  of  the  administrator  to  subject  the 
land  to  the  payment  of  debts  should  be  made  promptly  after 
learning  the  necessity  of  resorting  to  the  land,  otherwise  it  will 
not  be  granted  unless  the  delay  is  excused  by  a  showing  of  equi- 
table circumstances,  and  the  excuse  must  appear  in  the  petition 
and  proof.  Mere  oversight  or  neglect  is  not  an  equitable  circum- 
stance excusing  delay. 
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Same:     judgment  against  administrator:      conclusiveness  as  to 

2  HEIRS.  In  this  case  it  appeared  that  after  the  final  report  and 
discharge  of  the  administrator  certain  creditors,  whose  claims  were 
filed  in  time  but  not  allowed,  brought  an  equitable  action  against 
the  administrator  alone,  who  appeared  and  defended,  and  a  de- 
cree was  entered  re-opening  the  estate,  re-instating  the  administra- 
tor and  finding  that  certain  real  estate  was  liable  for  the  pay- 
ment of  claims,  which  were  thereafter  allowed.  Held,  that  the 
decree  was  not  binding  upon  the  heirs  who  inherited  the  prop- 
erty, but  were  not  made  parties  to  the  action. 

Same:    claims:    disallowance.    Failure  of  the  administrator  to  either 

3  allow  or  disallow  claims  filed  against  an  estate  amounts  to  a  dis- 
allowance by  operation  of  law. 

Same:     judgments:  appeal:     parties.    Heirs  to  an  estate  who  were 

4  not  made  parties  to  an  equitable  action  to  re-open  the  estate  and 
to  re-instate  the  administrator  are  not  bound  by  a  decree  to 
that  effect,  or  by  the  subsequent  allowance  of  claims  and  an  order 
for  the  sale  of  land  to  satisfy  the  same;  nor  could  they  appeal  for 
the  purpose  of  correcting  the  decree,  if  erroneous,  when  not  parties 
to  the  action. 

Appeal  from  Polk  District  Court. — Hon.  W.  H.  McHenry, 

Judge. 

Thursday,  March  20,  1913. 

This  is  an  application  of  the  plaintiff  administrator  to 
sell  real  estate  for  the  purpose  of  paying  debts.  From  an  order 
sustaining  application,  the  defendants  have  appealed. — 
Reversed. 

Oscar  Strands  and  E.  J.  Frisky  for  appellants. 

7.  W.  Douglas  and  Mulvaney  &  Mulvaney,  for  appellee. 

Evans,  J. — The  plaintiff  brought  this  proceeding  as 
administrator  of  Lewis  Bell.  The  proceeding  was  brought 
under  the  provision  of  sections  3323  and  3324.  The  right  of 
the  plaintiff  to  subject  the  real  estate  is  resisted  upon  many 
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grounds.  The  principal  facts  involved  appear  in  the  record 
by  stipulation. 

Lewis  Bell  died  in  July,  1904.  Immediately  thereafter 
the  plaintiff  was  appointed  as  his  administrator.  The  per- 
sonal estate,  which  was  small,  was  immediately  converted 
into  money  and  applied  upon  the  payment  of  claims.    At  the 

« 

time  of  the  death  of  the  decedent,  he  was  the  owner  of  an 
undivided  one-fifth  of  forty  acres  of  land  in  Polk  county,  sub- 
ject to  the  right  of  occupancy  for  life  by  his  mother.  This 
is  the  real  estate  involved  in  this  proceeding.  The  decedent 
had  been  the  owner  of  such  real  estate  since  1897,  when  it 
came  to  him  by  inheritance  from  his  father,  Henry  Bell. 
Lewis  Bell  left  surviving  him  a  widow  and  four  children, 
two  of  whom  are  still  minors.  These  are  the  defendants  in  this 
proceeding.  In  1908  the  administrator  made  his  final  report, 
and  was  finally  discharged  by  order  of  the  court.  Up  to  that 
time  no  application  had  been  made  to  subject  real  estate  to 
the  payment  of  debts.  In  1911,  by  a  proceeding  which  will 
be  referred  to  again  in  a  later  paragraph,  the  estate  was 
reopened,  and  the  administrator  was  reinstated.  Thereafter 
he  brought  this  proceeding  under  the  statute. 

I.  It  is  well  settled  that  the  title  to  this  real  estate  was  cast 
by  descent  upon  the  heirs  of  Lewis  Bell  immediately  upon  his 
decease.    It  was  no  part  of  the  estate  coming  primarily  into 

the  hands  of  the  administrator.    In  re  Pitts' 
1.  BsTATKs  or 

MCBDBOTs^:  ^^    Estate,  153  Iowa,  269.    It  was  subject  to  the 

Sf«iti5n*f  "de?"  ^^^^  ^^  *^®  administrator  for  the  payment  of 
"^*  debts,  if  necessary,  under  the  provision  of 

the  sections  above  cited. 

We  have  repeatedly  held,  however,  that  the  application 
by  the  administrator  under  these  sections  must  be  made 
promptly  when  it  is  made  to  appear  that  resort  to  real  estate 
will  be  necessary  for  the  payment  of  debts.  We  have  held, 
also,  that  such  application  will  not  be  allowed  after  a  long 
delay,  unless  the  delay  be  excused  by  a  showing  of  equitable 
eircumstances.    McCrary  v.  Tosher,  41  Iowa,  255;  Hadley  v. 
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Gregory ,  57  Iowa,  157 ;  CresweU  v.  Slack,  68  Iowa,  110 ;  Beed 
V.  Reed,  94  Iowa,  569 ;  Milburn  v.  East,  128  Iowa,  101.  It  has 
been  held,  also,  that  the  excuse  for  delay  must  appear  in  peti- 
tion and  proof.  Conger  v.  Cook,  56  Iowa,  117;  WUson  v^ 
Stanton,  58  Iowa,  404. 

In  the  McCrary  case,  supra,  it  was  held  that  such  appli- 
cation should  ordinarily  be  made  within  eighteen  months. 
The  later  cases  have  not  treated  this  period  as  an  exact  time 
limit ;  nor  are  we  now  disposed  to  hold  it  forth  as  such.  But 
all  our  cases  enforce  the  rule  that  the  application  must  be 
prompt,  in  the  absence  of  equitable  circumstances  excusing 
delay.  The  title  to  real  estate  cast  by  descent  upon  heirs 
cannot  b^  clouded  indefinitely  by  belated  application,  unless 
there  be  appropriate  reason  therefor. 

In  the  case  before  us  no  equitable  circumstance  excusing 
the  delay  is  contended  for,  except  mere  oversight.  Mere  over- 
sight in  such  a  case  is  mere  neglect.  Lewis  Bell  was  a  resi- 
dent of  Polk  county.  He  lived  upon  the  premises  before  the 
death  of  his  father,  Henry  Bell,  in  1897  and  afterwards,  and 
he  was  living  there  when  he  died  in  1904.  Henry  Bell  left  a 
will  devising  the  life  estate  to  his  widow,  who  survived  him. 
No  further  pf^ovision  was  made  in  the  will,  and  the  fee  was 
cast  by  descent  upon  his  children.  This  will  was  probated  in 
Polk  county.  Every  essential  fact  that  is  known  now  to  the 
administrator  was  known  then,  or  was  easily  ascertainable. 
We  are  constrained,  therefore,  to  hold  that  the  application 
comes  too  late  and  without  excuse  for  delay  under  the  rule 
of  our  previous  cases. 

II.    "We  have  already  referred  to  the  fact  that  the  admin- 
istrator, previous  to  this  application,  had  been  finally  dis- 
charged.   This  occurred  in  October,  1908.    Afterwards  certain 
2.  sam«:  judjf-      creditors,  whose  claims  were  on  file  since  1904, 
admLiisSa""*     brought,  in  another  branch  of  the  court,  a 
conciuBire-         proceeding  in  equity  under  the  provision  of 
heirs.  section  3398.    No  other  defendant  was  named 

therein  than  the  present  plaintiff;  nor  was  any  notice  given 
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to  any  party  in  interest.  The  defendant  therein  ( plaintiff 
herein)  made  no  resistance  to  the  petition.  A  formal  decree 
was  entered  reopening  the  estate  and  reinstating  the  admin- 
istrator, and  finding,  also,  that  the  real  estate  of  the  dece- 
dent, which  is  involved  in  this  suit,  was  liable  for  the  payment 
of  the  claims  against  the  estate.  It  is  now  contended  that 
such  decree  in  the  equity  suit,  whether  right  or  wrong,  is  con- 
clusive against  all  the  parties  herein,  and  that  it  determined 
in  advance  the  very  issue  presented  in  this  suit.  If  such  con- 
tention be  correct,  then  this  suit  was  quite  unnecessary. 

Section  3398  is  as  follows:  "Sec.  3398.  Mistakes  Cor- 
rected.  Mistakes  in  settlements  may  be  corrected,  in  the  pro- 
bate court  at  any  time  before  his  final  settlement  and  dis- 
charge, and  after  that  time  by  equitable  proceedings  on  show- 
ing such  grounds  as  will  justify  the  interference  of  the  court. ' ' 

We  are  not  prepared  to  hold  that  the  quoted  section  fur- 
nished  warrant  for  the  equitable  suit  referred  to.  Assum- 
ing, without  conceding,  that  it  did,  the  decree  therein  can 
furnish  little  aid  to  the  appellee.  The  only  defendant  named 
therein  was  the  appellee  himself  as  the  former  administrator 
of  the  estate.  He  was  not  a  party  in  interest.  He  had  been 
fully  discharged  more  than  two  years  before,  and  sustained 
no  further  relation  to  the  estate  or  its  beneficiaries.  No  fraud 
was  charged  against  him,  and  no  relief  of  any  kind  was  asked 
against  him  personally.  After  his  discharge,  no  relief  could 
be  given  with  reference  to  the  estate  in  any  action  against 
him  alone.  Richardson  v.  Haney,  76  Iowa,  101.  It  is  urged 
in  argument,  however,  that  no  notice  of  his  final  report  was 
given  by  the  administrator  to  the  claimants,  whose  claims 
were  on  file.  Such  fact  is  not  made  to  appear  in  the  record. 
The  only  statement  in  the  stipulation  of  fact  on  this  subject 
is  as  follows:  **The  said  estate  was  administered,  and  the 
proceeds  of  the  said  estate  disposed  of,  upon  the  order  of  the 
court  leaving  numerous  claims  undisposed  of  either  by 
approval  or  disapproval,  and  unpaid,  among  which  were  the 

Vol.  159  IA.—17 
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claims  now  sought  to  be  collected  in  this  action.    That  the  said 
administrator  made  a  final  report  and  was  discharged." 

The  plaintiffs  in  the  equity  suit  were  claimants  who  had 
filed  their  claims  in  1904.  Their  claims  were  not  allowed  by 
the  administrator.  Neither  were  they  disallowed  in  any  active 
.    _.       .   ...    or  formal  sense.     They  were  disallowed  by 

O  •     OAMB  !    Cl&lIDS  . 

disallowance,  operation  of  law  by  the  failure  of  the 
administrator  to  approve  them.  Whether  this  failure  of  allow- 
ance was  intentional  or  mere  neglect  does  not  appear.  No 
notice  of  hearing  or  filing  appears  to  have  been  served  upon 
the  administrator  at  any  time.  The  final  discharge  occurred 
four  years  after  such  filing  and  after  the  failure  to  give  notice 
of  hearing.  Upon  this  state  of  the  record,  it  may  well  be 
doubted  whether  failure  to  give  such  claimants  notice  of  final 
report  and  final  discharge  would  invalidate  the  order  of  the 
court.  In  this  case  the  court  might  liave  deemed  the  dis- 
allowed  claims  as  having  been  abandoned  by  reason  of  the  long 
time  elapsing  without  notice  of  hearing.  In  this  respect  the 
case  is  distinguished  from  Van  Aken  v.  Welch,  80  Iowa,  114 ; 
Oodes  V.  Hdssen,  81  Iowa,  197,  which  are  relied  on  by  appellee 
at  this  point.  Because  of  the  failure  of  the  record  to  show 
want  of  notice  which  is  probably  inadvertent,  we  have  no 
occasion  now  to  pass  upon  this  particular  question,  and  we 
leave  it  without  pronouncement.  After  the  decree  in  the 
equity  suit,  a  formal  order  was  made  by  the  probate  court  in 
May,  1911,  allowing  the  claims  of  the  respective  claimants. 

The  remaining  question  is  whether  the  provision  in  the 
decree  in  the  equity  proceeding,  which  purported  to  find  the 
real  estate  herein  involved  subject  to  the  payment  of  debts  in 

the  hands  of  the  administrator,  was  such  an 

ments':  appeal :  adjudication  of  that  question  as  to  be  con- 

Darbies 

elusive  on  the  parties  herein.  No  jurisdiction 
of  the  subject-matter  was  acquired  by  any  provisional  remedy ; 
nor  was  any  attempt  made  to  acquire  jurisdiction  of  any  party 
in  interest. 

It  is  argued  that,  if  the  decree  was  erroneous,  it  could  be 
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corrected  only  by  appeal.  But  the  parties  in  interest  were 
not  parties  to  the  suit,  and  therefore  could  not  appeal.  The 
decree  is  conclusive  only  upon  the  parties  thereto,  and  those 
claiming  through  or  under  such.  The  defendant  was  Flora, 
and  he  had  no  interest  to  be  affected. 

If  it  were  competent  at  all  to  litigate  the  question  in  such 
suit,  it  could  only  be  done  in  compliance  with  sections  3323 
aivi  3324.  The  latter  expressly  provides  that:  **A11  persons 
interested  in  such  real  estate  shall  be  served  with  notice,"  etc. 
So  far,  therefore,  as  this  real  estate  is  concerned,  the  decree 
referred  to  is  a  nullity  for  want  of  jurisdiction. 

The  order  of  the  trial  court  must  therefore  be  Reversed, 


Stai'e  op  Iowa,  ex  rel.,  County  Attorney  and  Robert  Fuller- 
ton,  et  al.,  Appellants,  v.  Des  Moines  City  Railway 
Company,  Appellee,  and  City  of  Des  Moines,  Appellant. 

Courts:     decisions  :     when  an  adjudication.    Unless  a  proposition  pre- 

1  sented  in  argument  was  made  or  should  have  been  made  an  issue 
by  proper  pleadings,  its  decision  by  the  court  is  not  an  adjudica- 
tion of  the  question  involved. 

Municipal  corporations:     franchises:     extent  of  power.    A  munic- 

2  ipal  corporation  can  exercise  only  such  power  in  granting  ease- 
ments in  its  public  streets  as  is  expressly  conferred  upon  it,  or 
necessarily  or  fairly  implied  in,  or  incident  to  the  power  ex- 
pressly granted,  or  essential  to  its  declared  objects  and  purposes; 
it  is  not  enough  that  the  authority  is  convenient  to  the  city^  it  must 
be  indispensable. 

Same:    construction  of  grants.    All  municipal  grants  and  franchises 

3  will  be  strictly  construed  against  the  grantees  enjoying  exclusive 
privileges  conferred  upon  them  by  the  corporation. 

Same:     contracts:     franshises:     distinction.    A  city  does  not  or- 

4  dinarily  act  in  a  private  or  proprietary  capacity  in  granting  a 
franchise  to  a  public  service  corporation,  but  as  the  agent  of  th« 
state,  and  its  franchise  is  a  grant  from  the  state;  but  in  contract- 
ing for  water  for  Are  and  other  purposes  and  for  lights  for  its 
streets,  it  acts  in  a  private  capacity. 


260  State  v.  Railway.  [159  Iowa 

Same:      street  railways:      invalid  grant:      effect.     Prior  to  the 

5  adoption  of  the  Code  of  1873  cities  had  no  power  to  grant  fran- 
chises to  public  service  corporations,  and  an  exercise  of  such  a 
power  amounted  to  no  more  than  a  license,  terminable  at  pleasure; 
and  in  the  case  of  a  street  railway  its  tracks  were  removable  as 
a  nuisance  by  any  person  specially  injured  thereby,  or  by  the 
state. 

Same:    grant  of  franchise:    limitation  of  power.     The  legislature 

6  may,  either  in  the  Act  creating  a  municipal  corporation  or  by 
special  grant,  confer  upon  any  person  or  corporation  an  exclusive 
or  permanent  and  perpetual  right  to  occupy  the  streets  and  other 
public  places  of  a  city  for  street  railway  purposes,  subject  to  no 
other  limitation  than  that  contained  in  the  Act  itself  or  in  the 
constitution;  and  the  constitutional  limitations  are  inapplicable 
to  exclusive  franchises  for  a  reasonable  length  of  time. 

Same:    grant    of    franchise:     scope    of    municipal    power.     The 

7  legislature  may  give  to  a  municipality  power  to  grant  franchises 
and  may  prescribe,  limit  and  fix  the  terms  of  the  grant;  but  if  the 
Act  granting  the  power  is  unlimited  as  to  time  and  conditions  then 
the  municipality  has  such  powers  as  are  expressed  or  necessarily 
implied,  and  no  more.  If  the  language  of  the  grant  is  general 
then  regard  must  be  had  of  the  reasonableness  or  unreasonableness 
of  the  grant,  and  upon  that  question  public  policy  may  be  a  con- 
trolling factor.  Under  the  Code  of  1873,  empowering  a  city  coun- 
cil to  authorize  or  forbid  the  location  and  laying  of  street  rail- 
way tracks,  the  council  had  no  power  to  grant  a  perpetual  fran- 
chise, and  as  it  could  not  do  indirectly  what  it  had  no  power  to 
do  directly,  evidence  |p  to  practical  construction  or  estoppel  would 
not  aid  the  claim  of  a  perpetual  franchise. 

Same:     street  railways:     duration  of  franchise:     construction. 

8  The  grant  of  a  franchise  to  a  street  railway  company,  its  suc- 
cessors or  assigns,  does  not  necessarily  terminate  with  the  life  of 
the  original  grantee,  but  may  extend  for  a  longer  term.  The 
franchise  in  the  instant  case  was  not  perpetual  nor  was  it  for  the 
life  of  the  original  grantee;  but  it  was  either  for  a  stated  period, 
during  which  it  was  exclusive,  or  was  ambiguous  and  subject  to 
parol  explanation,  in  which  case  it  could  not  be  made  perpetual 
by  construction,  the  acts  of  the  parties  or  estoppel. 

Same:    termination  of  franchise:    ouster:    laches.    Where  a  street 

9  railway  company  has  continued  to  operate  after  the  expiration  of 
its  charter,  the  doctrine  of  laches  is  not  applicable  in  an  action 
to  oust  the  company  from  the  streets  of  the  city,  except  as  it  may 
be  considered  in  determining  the  final  order  to  be  made. 
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Same:     franchise:     practical  construction.     The  evidence  in  this 

10  case  is  held  to  show  that  neither  of  the  parties  hj  their  acts  and 
conduct  have  regarded  the  original  ordinance  under  which  the 
defendant  operates  as  perpetual. 

Same:      ouster:      reasonable  time  for  removal.     Where  a  street 

11  railway  company,  after  expiration  of  its  charter,  continued  to 
occupy  and  improve  the  streets,  and  during  that  time  its  right  so  to 
do  was  not  contested  by  the  city,  it  should  be  given  a  reasonable 
time,  after  a  decree  adjudging  that  it  had  no  right  to  occupy  the 
streets,  to  either  obtain  an  extension  of  its  franchise,  dispose  of 
or  remove  its  property. 

Appeal  from  Dallas  District  Court. — ^Hon.  J.  H.  Applegate, 

Judge. 

Saturday,  March  22,   1913. 

This  is  a  quo  warranto  proceeding  instituted  by  certain 
private  citizens  on  behalf  of  the  State  of  Iowa,  and  there- 
after joined  in  by  the  County  Attorney  against  the  Des  Moines 
City  Railway  Company  to  test  the  right  of  the  defendant 
company  to  maintain  and  operate  its  street  railway  upon  the 
streets  of  the  city  of  Des  Moines.  The  city  was  made  a  party 
to  the  original  proceedings  on  the  theory  that  it  was  its  duty 
to  oust  the  defendant  from  its  streets,  and  that  it  had  failed 
and  negleced  to  do  so.  Both  the  street  railway  company  and 
the  city  answered ;  the  former  asserting  its  right  to  maintain 
and  operate  its  railway  under  various  ordinances  passed  by 
the  city,  and  because  of  the  conduct  of  the  city  in  recogniz- 
ing its  right  to  use  and  occupy  the  streets,  and  for  various 
other  reasons  which  will  appear  in  the  body  of  the  opinion. 
The  city  answered,  denying  that  it  had  in  any  manner  failed 
in  its  duty;  and  it  also  averred  and  admitted  that  the  relief 
prayed  in  the  petition  should  be  granted,  and  it  joined  in 
asking  the, relief  prayed  by  plaintiff.  That  relief  was  that 
the  Street  Railway  Company  be  declared  to  have  no  franchise 
to  construct,  operate,  or  maintain  a  street  railway  upon  the 
streets  of  the  city  of  Des  Moines;  that  it  be  ousted  therefrom 
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and  deprived  of  the  use  of  the  said  streets  for  its  railways, 
and  declared  to  have  no  franchise  or  other  rights  thereon  or 
therein.  The  case  was  tried  to  a  jury,  and,  at  the  conclusion 
of  the  testimony  both  parties  moved  for  a  directed  verdict. 
The  motion  of  the  street  railway  company  was  sustained,  and 
the  plaintiff  and  the  city  of  Des  Moines  appeal. — Reversed. 

Robert  0.  Brennan^  H.  W,  Byers,  Howard  J,  Clark,  J.  M, 
Parsons,  E,  C.  Carlson  and  E.  W,  DingweU,  for  appellants. 

Guernsey,  Parker  &  Miller  and  Reed  &  Reed  and  White 
i&  Clark,  for  appellee. 

Deemer,  J. — The  case  was  before  us  at  a  former  term 
upon  some  interlocutory  orders  made  by  the  trial  court,  and 
it  was  there  held,  in  effect,  that  quo  warranto  would  lie,  and 
that  the  action  was  commenced  by  proper  parties.  See  State 
V,  Railway  Co.,  135  Iowa,  694.  The  opinion  in  that  case  recites 
the  nature  of  the  proceedings  at  length,  and  we  need  only 
notice  in  this  conhection  that  the  action  was  commenced 
September  5,  1905.  It  was  allowed  to  drag  along  for  some 
reason,  and  was  not  finally  tried  in  the  district  court  until  the 
latter  part  of  the  year  1910;  the  defendant  City  Railway 
Company  assuming  the  burden  of  proof  at  that  trial.  Cases 
involving  to  some  extent,  at  least,  the  franchises  under  which 
defendant  claims  reached  this  court  many  years  ago ;  one  of 
them,  entitled,  Bes  Moines  Street  R.  R.  Co.  v.  Des  Moines 
Broad-Gauge  Street  Ry,  Co.,  having  been  decided  as  early  as 
the  year  1887,  the  opinion  being  found  in  73  Iowa,  513. 
Another  under  the  same  title  was  decided  later,  the  opinion 
being  found  in  74  Iowa,  585 ;  and  still  another,  under  a  differ- 
ent title,  came  here  later,  and  an  opinion  was  filed,  which  is 
reported  in  Teachout  v.  Des  Moines  Broad-Gauge  St.  Ry.  Co,, 
75  Iowa,  722;  and  still  another  at  a  much  later  date,  the 
opinion  being  found  in  Des  Moines  City  Ry.  Co.  v.  City  of  Des 
Moines,  90  Iowa,  770.    We  shall  have  more  to  say  of  these 
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opinions  as  we  proceed.  Reference  is  made  to  them  now 
because  they  give  some  insight  into  the  history  of  this 
litigation. 

As  defendant  admitted  that  it  was  operating  a  street 
railway  upon  the  streets,  highways,  and  bridges  of  Des  Moines, 
and  assumed  the  burden  of  showing  its  right  to  do  so,  we  may 
materially  shorten  the  issues  by  stating  its  claim  of  right  in 
the  premises.  It  avers  that  it  is  operating  under  a  franchise 
granted  by  the  city  of  Des  Moines  in  virtue  of  an  ordinance, 
known  as  No.  63,  regularly  adopted  by  the  city  of  Des  Moines 
on  the  10th  day  of  December,  1866 ;  that,  while  the  ordinance 
did  not  grant  any  rights  to  this  defendant,  it  became  the  owner 
and  possessor  of  said  rights  by  assignment  from  the  Des 
Moines  Street  Railway  Company,  the  grantee  therein,  and  is 
entitled  to  all  the  rights  and  privileges  of  the  grantee  com- 
pany in  virtue  of  its  assignment.  It  claims  that,  by  the  terms 
of  this  ordinance,  it  was  granted  an  exclusive  franchise  for 
the  term  of  thirty  years  after  the  passage  thereof,  and  a  per- 
petual franchise  thereafter  in  competition  with  any  other 
companies  to  whom  franchises  might  perchance  be  granted.  It 
also  claims  that,  if  these  rights  were  not  expressly  conferred, 
the  ordinance  is  ambiguous,  and  that  the  parties  thereafter 
put  such  a  practical  construction  thereon  as  to  indicate  that 
all  parties  to  the  ordinance  understood  its  duration  ss  to 
time,  was  as  claimed  by  the  company,  and  that,  in  virtue  there- 
of, it  should  be  given  this  construction.  Again  it  is  claimed 
for  the  street  railway  company  that,  acting  upon  the  assump- 
tion that  the  ordinance  was  unlimited  as  to  time,  it,  by  ex- 
press direction  and  orders  of  the  city,  made  extensive  and 
valuable  improvements  upon  the  streets,  and  complied  with 
all  the  orders  of  the  city  authorities  in  the  belief  and  with  the 
understanding  of  all  parties  that  the  ordinance  was  unlimited 
in  its  duration,  and  that,  by  reason  of  these  facts,  the  city  is 
estopped  from  asserting  to  the  contrary,  or  that  plaintiffs  are 
at  least  estopped  from  claiming  that  a  judgment  of  ouster 
should  be  presently  entered  against  it.    It  further  claimed  that 
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all  matters  now  in  controversy  have  been  adjudicated  in  the 
prior  decisions  of  this  court  to  which  references  have  been 
made.  These  claims  were  each  and  all  denied  by  plaintiff, 
save,  it  is  admitted,  that  the  city  council  passed  the  ordinance 
on  which  the  company  relies  in  the  year  1866;  but  it  says 
that  at  that  time  the  city  had  no  authority  to  grant  any 
franchise  to  the  company  authorizing  it  to  use  or  occupy  the 
streets  of  the  city  for  street  railway  purposes.  Responding 
to  this,  counsel  for  the  street  railway  assert  that,  assuming  this 
to  be  true,  the  original  ordinance  was  in  effect  re-enacted  in 
the  year  1874,  after  the  Legislature  had  given  cities  and 
towns  of  the  state  authority  to  grant  franchises  to  street  rail- 
way companies,  and  that,  upon  its  re-enactment,  it  became 
as  efficient  as  if  power  had  been  granted  in  the  first  instance 
to  the  city  to  pass  it.  This  latter  contention  must  be  consid- 
ered foreclosed  by  the  opinion  filed  in  one  of  the  prior  cases  to 
which  we  have  referred.  See  73  Iowa,  513.  In  that  opinion  it 
is  said: 

The  defendant  company's  next  position  is  that  the  pro- 
vision in  question  is  void  for  want  of  power  in  the  city  to 
make  such  provision.  The  fact  is  that  there  does  not  seem 
to  have  been,  as  early  as  1866,  any  legislative  grant  to  the 
city  of  power  to  confer  upon  an  individual  or  corporation 
an  exclusive  right.  The  plaintiff  contends  that  no  legislative 
grant  was  necessary,  and  adduces  some  very  able  arguments 
in  support  of  its  position.  We  do  not  find  it  necessary  to 
determine  this  question.  It  was  afterwards  provided,  in  sec- 
tion 464  of  the  Code  of  1873,  that  the  city  council  shall  have 
'power  to  authorize  or  forbid  the  location  and  laying  down 
of  tracks  for  railways  and  street  railways.'  The  plaintiff 
contends  that  the  power  to  forbid  is  sufficient  to  enable  the 
city  council  to  make  a  granted  right  practically  exclusive, 
for  such  time  as  it  may  see  fit,  by  withholding  the  right  from 
others.  This,  of  course,  cannot  be  denied.  The  doubt,  if 
any,  is  as  to  whether  the  council,  having  the  power  to  make 
a"  granted  right  practically  exclusive  by  withholding  it  from 
others  can  bind  itself  by  contract  to  withhold  it  for  a  lim- 
ited time  from  others,  if  it  shall  deem  it  necessary  to  make 
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such  contract  in  order  to  secure  a  service  to  the  public  which 
it  might  not  otherwise  be  able  to  do.     .    .    . 

Having  reached  the  conclusion  that,  under  the  section 
of  the  Code  above  cited,  the  power  had  been  conferred  to 
make  the  contract  in  question,  we  have  to  consider  whether  it 
appears  that  the  city  council,  after  the  Code  took  effect,  rati- 
fied the  contract  which  it  had  previously  (and,  as  we  will  as- 
sume, without  power)  undertaken  to  make.  There  is  no 
question  but  that  the  council  undertook  to  adopt  an  ordinance 
purporting  to  revise  and  re-adopt  certain  ordinances  includ- 
ing the  one  under  which  the  plaintiff's  assignor  commenced 
the  construction  of  the  road.  It  is  claimed,  however,  that  this 
ordinance  is  void,  because  it  embraced  as  many  subjects  as 
there  were  ordinances  referred  to.  For  the  purposes  of  the 
opinion,  it  may  be  conceded  that  what  purports  to  be  an  or- 
dinance did  not  take  effect  as  such.  But  it  appears  to  us  that 
it  has  the  force,  at  least,  of  a  resolution,  so  far  as  the  provis- 
ion in  question  is  concerned.  The  plaintiff's  assignor  acted 
upon  it,  and  expended  money,  not  only  in  laying  additional 
tracks,  but  in  paying  for  street  pavement.  We  feel  justified 
in  spying  that  every  one  understood  that  the  ordinance  of 
1866  was  ratified  and  binding  upon  the  city  and  the  plain- 
tiff's assignor,  and  that  what  was  done  afterwards  was  done 
with  that  understanding. 

It  is  true  that  it  is  provided  in  the  so-called  ordinance, 
relied  upon  as  an  act  of  ratification,  that  *all  ordinances  grant- 
ing privileges,  or  which  expired  after  a  term  of  years,  shall 
not  be  enlarged  or  abridged  by  their  incorporation  into  these 
revised  ordinances.'  The  defendant  relies  in  part  upon  this 
provision.  It  insists  that,  if  the  plaintiff  is  sustained,  it 
would  follow  that  an  ordinance  granting  a  privilege  would 
be  enlarged.  In  one  sense  this  might  be  true,  but  not,  we 
think,  in  the  sense  of  the  provision.  In  our  opinion,  the 
meaning  of  the  provision  is  that  the  ordinances  thus  revised 
should  not  be  enlarged  beyond  the  original  intention. 

This  forecloses  any  further  inquiry  as  to  the  power  of  the 
city  to  grant  a  street  railway  franchise,  and  as  to  whether  it 
did  in  fact  grant  one  to  plaintiff's  assignor.  But  it  is  also 
contended  for  the  street  railway  company  that  these  decisions, 
to  which  we  have  referred,  or  some  of  them,  or  rather  the  de- 


266  State  v.  Rail»way.  [159  Iowa 

crees  therein  rendered,  constitute  an  adjudication  binding 
upon  all  the  parties  to  the  effect  that  the  company  has  a  fran- 
chise, either  in  perpetuity  or  at  least  for  the  life  of  its  cor- 
porate existence,  to  maintain  and  operate  its  railway  upon 
the  streets  of  the  city  of  Deb  Moines.  An  examination  of 
these  decisions  and  decrees  shows,  however,  that  there  is 
nothing  therein  which  expressly  so  declares.  All  these  casies 
arose  before  there  was  or  could  be  any  issue  as  to  whether  or 
not  the  company  had  a  franchise  for  more  than  thirty  years. 
In  other  words,  at  the  time  these  cases  arose  and  were  decided, 
the  street  railway  was  being  operated  under  a  franchise  which 
admittedly  had  not  expired  under  any  construction  of  the 
ordinance;  and  the  company's  rights  in  the  franchise,  after 
the  expiration  of  the  thirty-year  period,  were  not  in  issue  nor 
were  they  expressly  decided.  It  is  true  that  the  city  of  Des 
Moines  in  one  of  the  cases,  in  order  to  defeat  the  exclusive 
feature  of  the  ordinance  for  the  period  of  thirty  years,  ad- 
vanced the  argument  which  it  attempted  to  sustain  by  the 
citation  of  authorities  to  the  effect  that  the  grant  was  in  per- 
petuity with  exclusive  rights  for  thirty  years,  and,  that  being 
perpetual,  the  entire  ordinance  was  void.  This  court  made 
no  pronouncement  upon  this  proposition,  and  doubtless  dis- 
regarded it,  for  the  plain  reason  that,  even  if  there  were  a 
grant  in  perpetuity  after  the  exclusive  period  of  thirty  years, 
such  grant  would  not  defeat  the  entire  ordinance.  It  would 
nevertheless  be  good  for  the  period  of  thirty  years  unless 
the  exclusive  feature  of  the  grant  was  bad.  The  court  held, 
however,  that  the  grant  of  exclusive  rights  for  the  limited 
period  mentioned  was  good,  and  there  was  no  necessity  for 
passing  upon  the  other  proposition.  These  views  are  sus- 
tained by  authorities.  See  Cedar  Rapids  Co,  v.  Cedar  Rapids, 
118  Iowa,  234;  Sommers  v.  Cincinnati,  6  Ohio  Dec.  887; 
Neosho  Co.  v.  Neosho,  136  Mo.  498,  (38  S.  W.  89) ;  Illinois 
Trust  Co,  V,  Arkansas  City,  76  Fed.  271,  (22  C.  C.  A.  171, 
34  L.  R.  A.  518). 

I.     The  decision  of  a  point  made  in  argument  is  not  an 
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adjudication  of  the  question  involved,  unless  the  proposition 
is  made  one  of  the  issues,  or  should  have  been  made  of  the 
1    couBTs  •  de-       issues  in  the  case  by  proper  pleadings.    This 
an^a^udlca-"     Tule  is  fundamental,  and  no  authorities  need 
**^°'  be  cited  to  sustain  so  plain  a  proposition.  We 

start,  then  with  the  following  propositions:  (a)  The  defend- 
ant street  railway  company,  as  successor  in  interest  to  the 
original  grantee,  holds  or  held  a  franchise  from  the  city  of 
Des  Moines  under  an  ordinance  which  was  re-enacted  by  the 
city  council  of  that  city  in  the  year  1874,  at  a  time  when  the 
council  had  a  right  to  grant  a  franchise  to  operate  a  street 
railway  upon  the  streets  of  that  city,  (b)  It  has  already  been 
decided  that  it  had  a  valid  exclusive  franchise  to  so  operate  its 
road  for  the  time  mentioned  in  said  ordinance,  to  wit,  for 
thirty  years  from  and  after  the  time  the  first  mile  of  track 
was  laid  by  the  original  grantee  of  the  franchise,  and  the 
cars  were  running  thereon;  and  the  evidence  shows  that  this 
was  on  the  1st  day  of  January,  1868.  So  that  on  January  1, 
1898,  the  exclusive  period  expired,  (c)  It  has  never,  hereto- 
fore, been  held  in  any  case  that  it,  or  any  of  its  assignors,  had 
any  franchise  rights  whatever  after  the  expiration  of  this 
thirty-year  period,  and  defendant's  plea  of  former  adjudica- 
tion is  without  avail.  This  brings  us,  then,  to  a  consideration 
of  the  one  vital  question  in  the  case.  For  what  length  of  time, 
if  any,  after  the  expiration  of  the  thirty  years,  does  this 
franchise  extend?  To  properly  solve  this  question,  we  must 
first  turn  to  the  ordinance  itself.  The  material  parts  thereof 
read  as  follows: 


Section  1.  Be  it  ordained  by  the  city  council  of  the  city 
of  Des  Moines:  That  consent,  permission  and  authority  is 
hereby  given  and  granted  to  and  duly  invested  in  the  Des 
Moines  Stireet  Railway  Company,  and  their  successors  and 
assigns,  to  lay  a  single  or  double  track  for  passenger  railway 
lines,  with  all  necessary  and  convenient  tracks  for  turn  outs, 
sidetracks,  and  switches,  upon  and  along  all  the  streets,  and 
such  alleys  only  fronting  on  which  said  company  have  depots, 
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stable  or  car  houses,  and  over  the  bridges  and  on  such  streets 
in  the  city  of  Des  Moines,  with  their  present  and  future  ex- 
tensions and  connections,  and  authority  is  hereby  given  said 
company,  their  successors  and  assigns  to  keep,  maintain,  use 
and  operate  thereon  railway  cars  in  the  manner,  and  for  the 
time,  and  upon  the  conditions  hereinafter  mentioned  and  pre- 
scribed. 

Section  2  has  reference  to  the  power,  and  provides  that 
no  railway  cars  should  be  used  on  any  of  the  tracks.  Section 
3  provides  that  the  road  should  be  used  for  the  transportation 
of  passengers  and  baggage  only,  excepting  material  used 
for  construction  purposes.  Section  4  has  reference  to  the 
la3dng  of  the  tracks.  Section  5  provides  that  the  city  shall 
not  be  liable  for  damages  done  to  gas  and  water  pipes,  sewers, 
etc.  Section  6  makes  provision  as  to  where  the  tracks, 
switches,  and  turnouts  should  be  laid.  Section  7  has  refer- 
ence to  the  rates  of  fare  to  be  charged.  Section  8  gives 
precedence  to  the  street  cars  over  other  vehicles,  and  provides 
a  penalty  for  the  obstruction  of  the  street  car  tracks.  Section 
9  reads  as  follows: 

• 

This  charter  is  granted,  and  the  rights  and  privileges 
herein  conferred  are  subject  to  the  following  conditions  and 
qualifications  only,  to  wit:  The  said  company  shall  have  at 
least  one  mile  of  said  railway  fully  completed  and  equipped, 
and  cars  running  thereon,  by  the  first  day  of  January,  A.  D. 
1869.  That  they  shall  have  one  .additional  mile  so  completed 
and  equipped,  and  cars  running  thereon,  by  the  first  day 
of  January  A.  D.  1872,  unless  the  city  council  of  said  city 
shall  grant  to  said  company  a  further  extension  of  time,  and 
on  the  failure  of  said  company  to  construct  the  number  of 
miles  of  said  railway  within  the  time  herein  specified,  all 
rights  and  privileges  herein  granted  shall  be  forfeited,  and 
revert  to  the  city  of  Des  Moines :  Provided,  that  if  said  com- 
pany is  delayed  in  the  construction  of  said  railway  by  order 
or  injunction  of  any  court  or  judge  thereof,  the  time  of  such 
delay  shall  be  given  to  said  company  over  and  above  the  time 
given  by  this  section  for  the  completion  of  such  given  number 
of  miles  of  said  railway :  Provided,  that  in  case  any  such  in- 
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junction  or  order  of  court  or  any  judge  is  procured  upon  the 
application  of  any  party  other  than  the  city  of  Des  Moines, 
said  company  shall  immediately  notify  the  mayor  and  city 
solicitor  of  such  injunction  or  order ;  and  thereupon  the  mayor 
shall  appoint  the  city  solicitor  to  resist  such  injunction  or 
order,  and  to  obtain  a  dissolution  of  the  same,  or  to  assist 
the  attorney  of  said  company.  Said  company  shall  pay  all 
expenses  that  may  accrue  by  reason  of  such  suit  or  suits  and 
unless  such  notices  are  given  the  time  of  continuance  of  such 
order  or  injunction  shall  not  be  given  to  said  company.  The 
foregoing  extension  of  time  for  the  construction  of  said  rail- 
way is  granted  upon  the  express  condition  that  said  com- 
pany, in  the  construction  of  the  railway  upon  all  bridges  upon 
which  the  same  may  run,  shall  so  construct  the  same  that  the 
top  surface  of  the  rails  of  said  railway  shall  be  even  with  and 
upon  a  level  with  the  surface  of  the  floor  of  the  bridges  as 
near  as  practicable. 

Section  10  reads  in  this  wise :  *  *  The  right  herein  granted 
to  said  company  to  operate  said  railway,  shall  be  exclusive 
for  the  term  of  thirty  (30)  years  from  the  time  the  first  mile 
of  said  track  is  laid  and  cars  running  thereon,  and  the  said 
city  of  Des  Moines  shall  not,  until  after  the  expiration  of  said 
term,  grant  to  or  confer  upon  any  person  or  corporation  any 
privileges  which  will  impair  or  destroy  the  rights  and  priv- 
ileges granted  to  said  company." 

Section  11  provides  for  the  laying  of  tracks  to  the  fair 
grounds  or  Other  places  of  resort  after  the  year  1875.  Section 
12  provides  for  annual  reports  by  the  company  to  the  city 
treasurer,  of  the  receipts  of  the  company  for  the  previous 
year,  and  for  the  levy  of  a  tax  thereon  for  city  purposes.  Sec- 
tion 13  contains  regulations  as  to  the  spted  and  movement 
and  equipment  of  cars.  Section  14  has  reference  to  acceptance 
by  the  grantee  company. 

In  substance,  this  is  the  entire  ordinance  as  originally 
passed,  with  some  immaterial  amendments,  one  of  which  was 
passed  in  February  of  the  year  1872.  Another  amendment 
was  passed  in  1879,  which,  as  we  understand  it,  authorized 
the  company  to  use  steam  as  a  motive  power;  and  some  other 
amendments  were  made,  which  will  be  referred  to  during  the 
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course  of  the  opinion.  The  two  sections  referring  to  time  are 
1  and  10,  before  quoted.  And  plaintiff  contends  that  by  the 
use  of  the  italicized  words  in  section  1,  **and  for  the  time/' 
the  city  manifested  an  intention  that  the  franchise  should  be 
limited  as  to  the  time  of  its  duration,  and  that,  as  the  only 
other  words  with  reference  to  duration  are  fixed  in  section  10 
as  thirty  years,  the  proper  and  only  construction  of  the  grant 
is  that  it  was  for  thirty  years,  and  that  it  was  an  exclusive 
grant  for  that  period.  On  the  other  side,  it  is  argued  with 
just  as  much  confidence  that  the  grant  was  unlimited  as  to 
time,  save  that  for  thirty  years  it  was  to  be  exclusive  to  the 
company,  and  that,  after  the  expiration  of  that  period,  it 
should  be  open  to  franchises  for  like  purposes  to  other  per- 
sons  or  corporations.  It  bases  this  argument,  first,  on  the 
grammatical  construction  of  the  language  used,  upon  certain 
testimony  as  to  what  the  parties  receiving  the  grant  under- 
stood it  to  be,  the  practical  construction  placed  upon  it  by  the 
parties  in  interest,  and  upon  certain  other  matters  to  be  here- 
inafter mentioned.  Manifestly  we  must  strike  out  the  words 
**and  for  the  time''  appearing  in  the  first  section,  or  say  that, 
in  virtue  of  the  subsequent  language  of  the  franchise,  the 
f ramers  made  the  period  thirty  years,  or  either  forgot  to  fix 
the  time  of  the  grant  or  intentionally  left  it  unlimited  with 
the  idea  in  mind  that  it  would  be  unlimited  and  perpetual. 
Either  this,  or  adopt  another  rule,  contended  for  by  the  coun- 
sel for  the  railway  company,  to  the  effect  that  the  ordinance 
is  ambiguous  and  subject  to  several  constructions,  in  which 
event  we  should,  from  oral  testimony  as  to  what  was  intended 
and  as  to  the  practical  construction  put  upon  it  by  the  parties 
thereto,  find  that  the  ordinance  was  intended  to  be  unlimited 
and  perpetual  or  indeterminate,  or  that  it  should  be  construed 
to  extend  for  the  thirty-year  period  and  be  so  interpreted  as  to 
last  either  for  the  lifetime  of  the  corporation  to  which  granted, 
or  of  its  successors  in  interest,  or  so  indefinite  as  to  be  inde- 
terminate. This  last  contention  is  not  relied  upon  by  counsel 
in  their  briefs,  and  it  is  merely  suggested  in  passing.     As 
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already  stated,  counsel  for  the  street  railway  are  relying 
upon  an  estoppel  due  to  the  conduct  of  the  city ;  but  this  has 
such  close  relation  to  the  doctrine  of  practical  construction 
that  we  pass  it  now  for  further  consideration  hereafter.  At 
the  outset  of  this  part  of  the  discussion,  we  may  say  that 
some  of  the  members  of  the  court  are  of  opinion  that  there 
is  no  ambiguity  in  the  words  of  this  franchise.  That,  by  sec- 
tion 1  of  the  ordinance,  the  grant  is  expressly  limited  as  to 
time,  and  that  as  the  only  other  mention  of  time  is  found 
in  section  10,  the  grant  is  of  necessity  limited  to  the  period  of 
thirty  years,  and  that  the  franchise  expired  January  1, 1898. 

While  recognizing  the  force  of  the  suggestion  that  section 
10  might,  in  virtue  of  some  of  the  language  used,  be  construed 
to  mean  that  the  original  grantees  still  had  some  rights  upon 

the  streets  after  the  expiration  of  the  thirty 

2.  Municipal 

francMscs^^ex^  years,  yet,  as  this  is  to  be  gathered  from  mere 
tent  of  power,  inference,  we  feel  that  such  an  interpreta- 
tion should  not,  under  well-settled  canons  of  construction,  be 
placed  upon  it.  Reliance  is  placed  upon  the  following  lucid 
statement  of  the  rule  applied  to  a  like  situation  in  Detroit 
Citizens'  Co,  v.  Detroit  Ry.  Co.,  171  U.  S.  48  (18  Sup.  Ct.  732, 
43  L.  Ed.  67) : 

Did  it  get  such  power  from  the  Legislature?  It  is  con- 
tended that  it  did,  by  the  act  under  which  the  Detroit  City 
Railway  Company,  the  predecessor  of  plaintiff  in  error,  was 
organized,  and  to  whose  rights  and  franchises  it  succeeded. 
This  act  is  the  tram  railway  act,  and,  at  the  time  of  the  adop- 
tion of  the  first  ordinance  in  1862,  section  34  of  that  act  pro- 
vided that  *all  companies  or  corporations  formed  for  such 
purposes  [the  railway  purposes  mentioned  in  the  act]  shall 
have  the  exclusive  right  to  use  and  operate  any  railways  con- 
structed, owned  or  held  by  them :  Provided,  that  no  such  com- 
pany or  corporation  shall  be  authorized  to  construct  a  rail- 
way, under  this  act,  through  the  streets  of  any  town  or  city, 
without  the  consent  of  the  municipal  authorities  of  such  town 
or  city,  and  under  such  regulations  and  upon  such  terms  and 
conditions  as  said  authorities  may  from  time  to  time 
prescribe. ' 
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In  1867  the  further  proviso  was  added  that,  after  such 
consent  should  be  given  and  accepted,  such  authorities  should 
make  no  regulations  or  conditions  whereby  the  rights  or 
franchises  so  granted  should  be  destroyed  or  unreasonably 
impaired,  or  such  company  be  deprived  of  the  right  of  con- 
structing, maintaining,  and  operating  such  railway. 

It  is  clear  that  the  statute  did  not  explicitly  and  directiy 
confer  the  power  on  the  municipality  to  grant  an  exclusive 
privilege  to  occupy  its  streets  for  railway  purposes.  It  is 
urged,  however,  that  such  power  is  to  be  inferred  from  the 
provision  which  requires  the  consent  of  the  municipal  au- 
thorities to  the  construction  of  a  railway  under  such  terms  as 
they  may  prescribe,  combined  with  the  provisions  of  the  Con- 
stitution, which,  if  they  do  not  confer  a  power  independent 
of  the  Legislature,  strongly  provide  for  and  intend  local  gov- 
ernment. The  argument  is  strong,  and  all  of  its  strength 
has  been  presented,  and  is  appreciated;  but  there  exist  con- 
siderations of  countervailing  and  superior  strength.  That 
such  power  must  be  given  in  language  explicit  and  express, 
or  necessarily  to  be  implied  from  other  powers,  is  now  firmly 
fixed.  There  were  many  reasons  which  urged  to  this ;  reasons 
which  flow  from  the  nature  of  the  municipal  trust,  even  from 
the  nature  of  the  legislative  trust,  and  those  which,  without 
the  clearest  intention  explicitly  declared,  insistently  forbid 
that  the  future  should  be  committed  and  bound  by  the  con- 
ditions of  the  present  time,  and  functions  delegated  for  pub- 
lic purposes  be  paralyzed  in  their  exercise  by  the  existence 
of  exclusive  privileges.  The  rule  and  thp  reason  for  it  aro 
expressed  in  Minium  v.  Larue,  23  How.  436  (16  L.  Ed.  574) ; 
Wright  V,  Nagle,  101  U.  S.  791  (25  L.  Ed.  921) ;  Ohio  v.  Cin- 
cimiati  Oaslight  &  Coke  Co,,  18  Ohio  St.  262;  Parkhurst  v. 
City  of  Salem,  23  Or.  471  (32  Pac.  304) ;  Saginaw  Gaslight 
Co.  v.  City  of  Saginaw  (C.  C.)  28  Fed.  529  (decided  by  Mr. 
Justice  Brown  of  this  court) ;  Long  v.  City  of  Duluth,  49 
Minn.  280  (51  N.  W.  913,  32  Am.  St.  Rep.  547).  See,  also, 
Grand  Rapids  Electric  Light  &  Power  Co,  v.  Grand  Bapids 
Edison  Electric  Light  &  Fuel-Gas  Co,  (C.  C.)  33  Fed.  659 
(opinion  delivered  by  Mr.  Justice  Jackson  at  circuit).  As 
bearing  on  the  rule,  see,  also,  Oregon  Ry.  Co.  v,  Oregonian 
Ry.  (6  Nav.  Co.,  130  U.  S.  1  (9  Sup.  Ct.  409,  32  L.  Ed.  837) ; 
Central  Transp.  Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S. 
24  (11  Sup.  Ct.  478,  35  L.  Ed.  55). 
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The  power,  therefore,  must  be  granted  in  express  words, 
or  necessarily  to  be  implied.    What  does  the  latter  mean? 
Mr.  Justice  Jackson,  in  Gravid  Rapids  Electric  Light  &  Power 
Co,'  v.  Grand  Rapids  Edison  Electric  Light  &  Fuel-Gas  Co., 
supra,  says:     .    .     .    That  municipal  corporations  possess 
and  can  exercise  only  such  powers  as  are  'granted  in  express 
words,  or  those  necessarily  or  fairly  implied  in,  or  incident  to, 
the  powers  expressly  conferred,  or  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable/     [The  italics  are  his.]     This 
would  make  'necessarily  implied'  mean  'inevitably  implied.' 
The  Court  of  Appeals  of  the  Sixth  Circuit,  by  Circuit  Judge 
Lurton,    adopts   Lord   Hardwick's   explanation,   quoted    by 
Lord  Eldon  in  Wilkivison  v,  Adam,  1  Ves.  &  B.  466,  that  'a 
necessary  implication  means,  not  natural  necessity,  but  so 
strong  a  probability  of  an  intention  that  one  contrary  to  that 
which  is  imputed  to  the  party  using  the  language  cannot  be 
supposed. '    If  this  be  more  than  expressing  by  circumlocution 
an  inevitable  necessity,  we  need  not  stop  to  remark,  or,  if  it 
means  less,  to  sanction  it,  because  we  think  that  the  statute 
of  Michigan  tested  by  it,  does  not  confer  on  the  common 
council  of  Detroit  the  power  it  attempted  to  exercise  in  the 
ordinance  of  1862.    To  refer  the  right  to  occupy  the  streets  of 
any  town  or  city  to  the  consent  of  its  local  government  was 
natural  enough — would  have  been  natural  under  any  Con- 
stitution not  prohibiting  it — and  the  power  to  prescribe  the 
terms  and  regulations  of  the  occupation  derives  very  little, 
if  any,  breadth  from  the  expression  of  it.    But,  assuming  the 
power  to  prescribe  terms  does  acquire  breadth  from  such  ex- 
pression, surely  there  is  suflScient  range  for  its  exercise,  which 
stops  short,  or  which,  rather,  does  not  extend  to  granting 
an  exclusive  privilege  of  occupation.    Surely  there  is  not  so 
strong  a  probability  of  an  intention  of  granting  so  extreme 
a  power  that  one  contrary  to  it  cannot  be  supposed,  which  is 
Lord  Hardwick's  test,  or  that  it  is  indispensable  to  the  purpose 
for  which  the  power  is  given,  or  necessarily  to  be  implied  from 
it,  which  is  the  test  of  the  cases.    The  rule  is  one  of  construc- 
tion.   Any  grant  of  power  in  general  terms,  read  literally, 
can  be  construed  to  be  unlimited ;  but  it  may,  notwithstanding, 
receive  limitation  from  its  purpose,  from  the  general  purview 
of  the  act  which  confers  it.    A  municipality  is  a  governmental 
agency ;  its  functions  are  for  the  public  good  j  and  the  powers 
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given  to  it,  and  to  be  exercised  by  it,  must  be  construed  with 
reference  to  that  good,  and  to  the  distinctions  which  are  recog- 
nized as  important  in  the  administration  of  public  affairs. 

Easements  in  the  public  streets  for  a  limited  time  are 
different,  and  have  different  consequences,  from  those  given 
in  perpetuity.  Those  reserved  from  monopoly  are  different, 
and  have  different  consequences,  from  those  fixed  in  monop- 
oly. Consequently  those  given  in  perpetuity  and  in  monopoly 
must  have  for  their  authority  explicit  permission,  or,  if  in- 
ferred from  other  powers,  it  is  not  enough  that  the  authority 
is  convenient  to  them,  but  it  must  be  indispensable  to  them. 

See,  also,  to  same  effect :  Blair  v.  Chicago,  201  U.  S.  400, 
(26  Sup.  Ct.  427,  50  L.  Ed.  801) ;  Turnpike  Co.  v.  People, 
96U.  S.  63,  (24  L.  Ed.  651). 

As  a  corollary  to  this  rule  is  another,  well 
s^uction'ctf       settled  by  authority,  to  the  effect  that  all 

grants  and  franchises  are  to  be  strictly  con- 
strued against  the  grantee  thereof. 

In  Blair  v.  Chicago,  supra,  the  Supreme  Court  of  the 
United  States  said: 

We  may  premise,  before  taking  up  this  act  for  more 
detailed  consideration,  that  it  is  a  firmly  established  rule, 
which  we  shall  have  occasion  to  refer  to  later  on  in  this  dis- 
cussion, but  which  must  be  borne  in  mind  as  we  enter  upon 
the  consideration  of  this  act,  that  one  who  asserts  private 
rights  in  public  property,  under  grants  of  the  character  of 
those  under  consideration,  must,  if  he  would  establish  them, 
come  prepared  to  show  that  they  have  been  conferred  in 
plain  terms,  for  nothing  passes  by  the  grant  except  it  be 
clearly  stated  or  necessarily  implied.     .    .    . 

Legislative  grants  of  this  character  should  be  in  such 
unequivocal  form  of  expression  that  the  legislative  mind  maj' 
be  distinctly  impressed  with  their  character  and  import  in 
order  that  the  privileges  may  be  intelligently  granted  or  pur- 
posely withheld.  'It  is  matter  of  common  knowledge  that 
grants  of  this  character  are  usually  prepared  by  those  in- 
terested in  them,  and  submitted  to  the  Legislature  with  a  view 
to  obtain  from  such  bodies  the  most  liberal  grant  of  priv- 
ileges which  they  are  willing  to  give.     This  is  one  among 
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many  reasons  why  they  are  to  be  strictly  construed.  Pierce 
on  Railroads,  491 ;  New  Orleans  &  C.  B,  Co.  v.  New  Orleans, 
34  La.  Ann.  447.  *  Words  of  equivocal  import,'  said  Mr. 
Chief  Justice  Black  in  Pennsylvania  B.  Co,  v.  Canal  ComWs, 
21  Pa.  9,  22,  'are  so  easily  inserted  by  mistake  or  fraud  that 
every  consideration  of  justice  and  policy  requires  that  they 
should  be  treated  as  nugatory  when  they  do  find  their  way 
into  the  enactments  of  the  Legislature.'  'The  just  pre- 
sumption,' says  Cooley  in  his  work  on  Constitutional  Lim- 
itations (7th  Ed.)  p.  565,  *in  every  such  case,  is  that  the 
state  has  granted  in  express  terms  all  that  it  designed  to 
grant  at  all,'  and,  after  quoting  from  the  Supreme  Court  of 
Pennsylvania  to  the  same  effect,  the  learned  author  observes': 
*This  is  sound  doctrine,  and  should  be  vigilantly  observed 
and  enforced.' 

Since  the  decision  in  Dartmouth  College  v.  Woodward, 
4  Wheat.  518  (4  L.  Ed.  629),  this  court  has  had  frequent  oc- 
casion to  apply  and  enforce  the  doctrine  that  a  grant  of 
rights  in  public  property,  accepted  by  the  beneficiary,  will 
amount  to  a  contract  entitled  to  protection  against  impair- 
ment by  action  of  the  state  or  municipalities  acting  under 
state  authority.  Concurrent  with  this  principle,  and  to  be 
considered  when  construing  an  alleged  grant  of  this  charac- 
ter, is  the  equally  well-established  rule  which  required  such 
grants  to  be  made  in  plain  terms  in  order  to  convey  private 
rights  in  respect  to  public  property,  and  to  prevent  future 
control  of  such  privileges  in  the  public  interest.  The  rule 
as  laid  down  with  clearness  by  Chief  Justice  Taney  in  thtj 
often-cited  case  of  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420  (9  L.  Ed.  773),  and  has  been  uniformly  applied 
in  many  subsequent  cases  in  this  court.  In  Perrine  v.  Ches- 
apeake &  D.  Canal  Co.,  9  How.  172-192  (13  L.  Ed.  92-100), 
the  same  eminent  Chief  Justice,  speaking  for  the  court,  said : 
'The  rule  of  construction  in  cases  of  this  description  is  this: 
That  any  ambiguity  in  the  terms  of  the  grant  must  operate 
against  the  corporation,  and  in  favor  of  the  public,  and  the 
corporation  can  claim  nothing  that  is  not  clearly  given  by 
the  law.  We  do  not  mean  to  say  that  the  charter  is  to  receive 
a  strained  and  unreasonable  interpretation,  contrary  to  the 
obvious  intention  of  the  rant.  It  must  be  fairly  examined 
and  considered,  and  reasonably  and  justly  expounded.'  In 
the  case  of  the  Binghamton  Bridge  {Chenango  Bridge  Co.) 
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V.  Binghampton  Bridge  Co,,  3  Wall.  51,  75  (18  L.  Ed.  137, 
143),  it  was  said:  ^The  principle  is  this:  That  all  rights 
which  are  asserted  against  the  state  must  be  clearly  defined, 
and  not  raised  by  inference  or  presumption ;  and,  if  the  char- 
ter is  silent  about  a  power,  it  does  not  exist.  If,  on  a  fair 
reading  of  the  instrument,  reasonable  doubts  arise  as  to 
the  proper  interpretation  to  be  given  to  it,  those  doubts  are  to 
be  solved  in  favor  of  the  state ;  and  where  it  is  susceptible  of 
two  meanings,  the  one  restricting  and  the  other  extending 
the  powers  of  the  corporation,  that  \3onstruction  is  to  be 
adopted  which  works  the  least  harm  to  the  state. ' 

This  principle  has  been  declared  axiomatic  as  a  doctrine 
of  this  court.  Northwestern  Fertilizing  Co,  v,  Hyde  Park, 
97  U.  S.  659,  666  (24  L.  Ed.  1036, 1038).  In  SlideU  v.  Grand- 
jean,  111  U.  S.  412,  438  (4  Sup.  Ct.'  475,*  487,  28  L.  Ed.  321, 
330),  it  is  declared  a  wise  doctrine;  'it  serves  to  defeat  any 
purpose  concealed  by  the  skillful  use  of  terms  to  accomplish 
something  not  apparent  on  the  face  of  the  act,  and  thus 
sanctions  only  open  dealing  with  legislative  bodies.'  Among 
other  cases  affirming  the  principle  in  this  court  is  Coosaw 
Mining  Co,  v.  South  Carolina,  144  U.  S.  550  (12  Sup.  Ct. 
689,  36  L.  Ed.  537),  in  which  it  was  applied  in  adopting,  of 
two  doubtful  constructions,  the  one  more  favorable  to  the 
state.  Many  of  the  cases  are  cited  in  a  note  to  KnoxvUle 
Water  Co.  v.  KnoxviUe,  decided  at  this  term,  200  U.  S.  22, 
34  (26  Sup.  Ct.  224,  227,  50  L.  Ed.  353).  Applying  the  prin- 
ciple so  frequently  asserted  and  uniformly  maintained,  we 
think  it  cannot  be  successfully  maintained  that  the  act  of 
1865  contains  a  clear  expression  of  legislative  intention  to 
extend  the  franchise  of  these  companies  to  use  the  streets 
of  Chicago,  without  reference  to  the  assent  of  the  city,  for 
the  long  term  of  99  years,  and  for  that  time  preventing  other 
and  different  legislation  restricting  this  grant  of  a  prac- 
tically exclusive  right.  So  enormous  a  grant  of  privileges, 
including  an  exclusion  from  some  streets  of  any  railway  sys- 
tem, ought  not  to  be  presumed  or  held  to  be  conferred  by 
doubtful  and  ambiguous  words.  Grants  of  this  character 
are  not  to  be  destroyed  by  an  unreasonable  or  narrow  in- 
terpretation. But  if  ambiguity  is  fatal  to  such  claim  of 
rights  as  against  the  public,  for  the  stronger  reason  must  such 
grants  of  far-reaching  and  exclusive  privileges  as  are  here 
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asserted  fail  when  they  can  only  be  maintained  by  strained 
construction  in  their  favor.     .     .     . 

In  the  west  side  system,  the  ordinance  of  August  17, 
1864,  is  silent  as  to  the  term  of  the  grant.  We  do  not  think 
this  indicates  any  intention  on  the  part  of  the  city,  even 
if  it  had  the  power  under  legislative  acts  then  in  existence, 
to  confer  the  right  in  perpetuity  to  the  occupancy  of  the 
streets — a  point  which  we  do  not  feel  called  upon  to  decide. 
The  other  ordinances  by  direct  terms  or  references  to  prior 
ordinances  have  made  the  grants  for  the  west  side  system 
for  the  term  of  twenty-five  years,  and  until  purchased  by  the 
city  in  the  manner  stated ;  and  we  do  not  think  there  was  any 
intention  to  depart  from  the  plan  in  this  one  ordinance, 
omitting  specifically  to  name  a  definite  time  of  occupancy. 
At  this  time  there  had  been  no  extension  of  the  life  of  the 
corporation,  and  it  was  specifically  limited  to  twenty-five 
years. 

In  reaching  this  conclusion  we  are  not  unmindful  of  the 
decision  of  this  court  in  Detroit  v,  Detroit  Citizens'  Street  B. 
Co.,  184  U.  S.  368,  395  (22  Sup.  Ct.  410,  46  L.  Ed.  592, 
610),  holding  that,  although  a  corporation  be  organized  for 
a  limited  period  by  the  terms  of  its  charter,  it  may  receive  a 
grant  which  would  inure  to  the  benefit  of  those  lawfully  en- 
titled to  succeed  to  the  rights  of  the  corporation,  although  for 
a  period  of  years  beyond  the  corporate  life.  But  in  the  pres- 
ent case  the  right  granted  must  be  construed  with  reference 
to  the  system  of  which  it  was  made  a  part;  and  where  the 
terms  of  the  grant  were  limited  to  25  years,  and  until  pur- 
chase, we  can  find  no  intention  to  grant  or  receive  a  per- 
petuity simply  because  no  term  of  years  was  named  in  the 
one  ordinance  under  consideration. 

In  City  of  Joseph  v.  Joseph  Water  Works  Co.,  57  Or,  586, 
(111  Pac.  864),  the  Supreme  Court  of  Oregon  said: 

It  is  a  rule  of  construction  that,  if  the  terms  of  the  fran- 
chise are  doubtful,  they  are  to  be  construed  strictly  against  . 
the  grantee  and  liberally  in  favor  of  the  public.  "What  is 
not  unequivocally  granted  is  withheld,  and  nothing  passes 
by  implication,  except  what  is  necessary  to  carry  into  effect 
the  obvious  intent  of  the  grant.  19  Cyc.  1559;  Joyce  on 
Pranch.  section  23;  Water,  Light  &  Oas  Co.  v.  Hutchinson, 
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207  U.  S.  385  (28  Sup.  Ct.  135,  52  L.  Ed.  257) ;  Birmingham 
cfe  Pratt  Mines  St.  Ry.  Co,  v.  Birmingham  St.  By.  Co.,  79 
Ala.  465  (58  Am.  Rep.  615). 

The  Dartmouth  College  case,  4  Wheat.  518  (4  L.  Ed. 
629),  cited  by  defendant,  is  not  in  point  for  the  reason  that 
it  relates  to  a  franchise  created  by  sovereign  power.  And 
we  hold  that  section  4  fixes  the  duration  of  the  franchise  at 
15  years.  If,  as  defendant  contends,  the  duration  of  the 
franchise  in  terms  is  perpetual,  then,  as  we  have  seen,  it  is 
void,  and  is  no  protection  to  defendant  for  the  acts  complained 
of  here.  This  was  expressly  held  in  Westmmster  Waler  Co. 
V.  Westminster,  98  Md.  551  (56  Atl.  990,  64  L.  R.  A.  630,  103 
Am.  St.  Rep.  424),  where  the  contract  was  unlimited  as  to 
time.  The  court  held  that  it  was  a  contract  in  perpetuity, 
and  therefore  void,  and  that  the  court  cannot  make  a  new 
contract  between  the  parties  for  a  limited  period.  Cedar 
Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  241:  Logans- 
port  Ry.  Co.  V.  City  of  Logansport  (C.  C.)  114  Fed.  688. 
A  contract  which  is  beyond  the  power  of  the  city  to  make  is 
void.  State  ex  rel.  v.  Minnesota  T.  Ry.  Co.,  80  Minn.  108 
(83  N.  W.  32,  50  L.  R.  A.  656) ;  Flynn  v.  Little  Falls  Electric 
&  Water  Co.,  74  Minn.  180  (77  N.  W.  38,  78  N.  W.  106) ; 
Milhau  V.  Sharp,  27  N.  Y.  611  (84  Am.  Dec.  314). 

Again,  in  East  Ohio  Gas  Co.  v.  Akron,  81  Ohio,  St.  33,  (90 
N.  E.  40,  26  L.  R.  A.  [N.  S.]  92,  18  Ann.  Cas.  332),  the 
Supreme  Court  of  Ohio,  said: 

It  is  true  that  the  ordinance  grants  the  right  to  enter 
and  occupy  the  streets;  but,  in  respect  to  the  time  when  it 
shall  ternlinate  its  occupancy  and  withdraw,  the  ordinance 
is  silent.  May  we  infer  from  this  silence  that  the  gas  com- 
pany has  a  perpetual  franchise  in  the  streets?  We  are  not 
now  prepared  to  hold  that  the  company  has  thus  acquired 
such  a  perpetual  franchise ;  and  we  feel  quite  sure  that  even 
the  defendant  in  error,  on  more  mature  reflection,  would  not 
insist  upon  such  a  conclusion.  This  court  laid  down  as  the 
law,  in  Wabash  R.  Co.  v.  Defiance,  52  Ohio  St.  262,  307  (40 
N.  E.  89,  100),  that:  'Every  grant  in  derogation  of  the 
right  of  the  public  in  the  free  and  unobstructed  use  of  the 
streets,  or  restrictive  of  the  control  of  the  proper  agencies 
of  the  municipal  body  over  them,  or  of  the  legitimate  exer- 
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cise  of  their  powers  in  the  public  interest,  will  be  construed 
strictly  against  the  grantee,  and  liberally  in  favor  of  the 
public,  and  never  extended  beyond  its  express  terms  when 
not  indispensable  to  give  effect  to  the  grant.'  The  doc- 
trine, as  well  as  the  judgment,  in  this  case  was  affirmed  in 
Wabash  B.  Co.  v.  Defiance,  167  U.  S.  88  (17  Sup.  Ct.  748, 
42  L.  Ed.  87).  The  same  rule  of  construction  was  approved 
and  followed  in  Blair  v.  Chicago,  201  U.  S.  400  (26  Sup.  Ct. 
427,  50  L.  Ed.  801),  and  in  Cleveland  Electric  R.  Co,  v. 
Cleveland,  204  U.  S.  116  (27  Sup.  Ct.  202,  51  L.  Ed.  399). 
It  comes,  then,  to  this :  That,  in  the  absence  of  limitations 
as  to  time,  the  termination  of  the  franchise  is  indefinite ;  and, 
to  preserve  mutuality  in  the  contract,  the  franchise  can  con- 
tinue only  so  long  as  both  parties  are  consenting  thereto.  Or, 
to  state  it  concretely,  the  contract  being  silent  as  to  the  dura- 
tion of  the  franchise,  and  the  ten-year  agreement  as  to  the 
price  of  gas  having  expired,  the  city  may,  under  its  power 
of  regulation,  impose  new  conditions  as  to  price,  and  the  gas 
company  may  accept  or  reject  these.  If  the  refusal  to  com- 
ply is  final,  the  company  necessarily  incurs  the  penalty  of 
forfeiture  of  its  franchise  to  serve  the  people  of  the  city; 
but  on  the  other  hand,  there  being  no  provision  to  that  effect 
in  the  original  contract,  the  city  cannot  directly  or  indirectly 
deprive  the  gas  company  of  its  property  without  due  process 
of  the  law,  when  the  latter  withdraws  from  the  further  exer- 
cise of  its  franchise.  Cleveland  Electric  B.  Co.  v.  Cleveland, 
supra.  In  accord  with  sections  2478,  2479,  Rev.  Stat.  Ohio 
1880,  in  No.  6  of  the  ordinance,  the  parties  entered  into  an 
agreement  regulating  the  price  of  gas  for  ten  years  from  and 
after  the  passage  of  the  ordinance,  and,  so  far  as  it  appears 
in  this  record,  this  agreement  has  been  faithfully  kept  by 
both  parties,  and  it  is  not  now  a  subject  of  controversy.  But 
it  has  been  suggested,  rather  than  argued,  that  this  clause  in 
the  ordinance,  viz.,  *And  the  council  of  said  city  of  Akron 
shall  not,  during  the  period  of  ten  years  from  and  after  the 
passage  of  this  ordinance,  pass  any  ordinance  fixing  or 
attempting  to  fix  the  rates  at  which  gas  shall  be  supplied,  at 
any  lower  price  that  these  set  forth,'  raises  an  implied  con- 
tract that  the  city  may  regulate  the  price  after  the  expira- 
tion of  the  ten-year  term.  When  the  written  contract  is 
silent  in  regard  to  a  matter  of  so  much  importance  to  both 
parties,  it  is  not  to  be  lightly  presumed  that  it  was  intended 
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to  imply  an  agreement  upon  that  point.  The  implication 
should  clearly  appear  from  the  whole'  instrument.  While  the 
courts  will  give  efifect  to  that  which  clearly  appears  to  be 
the  intention  of  the  parties,  yet  the  safe  rule  appears  to  be 
as  stated  by  Lord  Cockbum  in  Churchiwird  v.  R.  L.  B.,  1  Q. 
B.  173,  195,  196,  as  follows:  'But  in  all  these  instances 
where  a  contract  is  silent,  the  court  or  jury  who  are  called 
upon  to  imply  an  obligation  on  the  other  side,  which  does 
not  appear  in  the  terms  of  the  contract,  must  take  great  care 
that  they  do  not  make  the  contract  speak  where  it  was  inten- 
tionally silent ;  and  above  all  that  they  do  not  make  it  speak 
entirely  contrary  to  what,  as  may  be  gathered  from  the  whole 
terms  and  tenor  of  the  contract,  was  the  intention  of  the  par- 
ties. This  I  take  to  be  a  sound  and  safe  rule  of  construction 
with  regard  to  implied  covenants  and  agreements  which  are 
not  expressed  in  the  contract. ' 

Keeping  in  mind  this  rule  of  construction,  it  seems  to  us 
that  undoubtedly  the  city  may  regulate  the  price  of  gas  after 
the  expiration  of  the  ten-year  term  expressed  in  the  contract, 
if  the  gas  company  continues  to  exercise  its  franchise  in  the 
city ;  but  it  may  do  so,  not  by  virtue  of  the  contract,  but  by 
virtue  of  the  statute  which  empowers  the  city  council  to  fix 
the  price  for  a  period  not  exceeding  ten  years.  Having  done 
so  for  a  period  of  ten  years  from  September  26,  1898,  its 
power  was  not  exhausted;  but,  so  long  as  the  gas  company 
continues  to  exercise  its  franchise  within  the  city,  the  coun- 
cil may  fix  the  price  for  any  period  not  exceeding  ten  years, 
and  so  on  until  the  gas  company  discontinues. 

It  will  be  noticed  that  this  quotation  covers  many  of  the 
questions  we  have  been  considering,  and  that  it,  in  effect, 
rules  that  the  gas  company  held  an  indeterminate  franchise. 
The  rule  announced  in  the  authorities  from  which  we  hkve 
just  quoted  was  promulgated  at  a  very  early  day  in  this  state 
in  Miners'  Bank  v.  United  States,  1  6.  Qreene,  562,  in  the 
following  language: 

There  appears  to  be  no  rule  of  construction  better  estab- 
lished in  the  English  books  than  that  'public  grants  are  con- 
strued strictly  in  favor  of  the  king*;  and  in  this  country, 
in  all  conflicts  between  the  sovereign  power  and  grantees 
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enjoying  exclusive  privileges  conferred  upon  them  by  acts 
of  incorporation,  the  same  rule  of  construction  prevails. 
See  United  States  v.  Arrendondo  et  al.,  6  Pet.  738  [8  L.  Ed. 
547] ;  also  Charles  River  Bridge  v.  Warren  Bridge  et  al.,  11 
Pet.  514  (9  L.  Ed.  773). 

Counsel  for  the  street  railway  challenge  the  applicability 
of  these  rules  to  the  instant  case  for  the  reason  that  this  grant 
was  a  contract  entered  into  between  the  city  and  the  street 
railway  company  with  reference  to  the  private  and  proprietary 
interests  of  the  city,  and  that  the  rule  applicable  to  contracts 
should  apply,  to  the  effect  that  the  grant  should  be  construed 
as  the  grantor  had  reason  to  believe  the  grantee  understood  it 
to  mean;  and,  in  accord  witluthis  claim,  they  introduced  testi- 
mony to  show  the  understanding  of  the  original  grantee 
and  those  acting  for  it  at  the  time  the  original  ordinance  was 
granted,  and  subsequent  thereto.  This  argument,  to  say  the 
least  of  it,  is  plausible;  but  we  do  not  think  it  will  stand 
analysis. 

In  the  granting  of  franchises  for  the  use  of  its  streets 
and  highways  by  street  railways,  waterworks,  electric  light, 
and  telephone  or  other  public  service  companies,  a  city  is 

not  ordinarily  acting  in  a  private  or  proprie- 
tracta:  fran-  tary  capacity,  or  as  a  corporation  for  pecu- 
tinction.  niary  profit,  but  as  an  instrumentality  of  gov- 

ernment acting  as  an  agent  for  the  state  in  a  sovereign  capac- 
ity. Its  franchise  is  in  effect  a  grant  from  the  state,  and  by 
all  the  authorities  is  to  be  interpreted  as  such.  In  contracting 
with  water  companies  for  water  for  fire  or  other  purposes, 
and  with  electric  light  companies  for  lighting  its  streets 
and  in  other  such  matters,  it  is  acting  in  a  private  and  pro- 
prietary capacity,  and  the  rule  for  which  counsel  contend  is 
generally  held  applicable  to  such  cases.  This  distinction  is 
pointed  out  in  many  cases,  and  is  bottomed  upon  fundamental 
and  axiomatic  principles.  See  Edson  v.  City  of  Olathe,  81 
Kan.  328,  (105  Pac.  521,  36  L.  R.  A.  [N.  S.]  861) ;  State  v. 
Des  Moines  R.  R.,  135  Iowa,  694 ;  1  Dillon  on  Municipal  Corp. 
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(4th  Ed.)  section  308;  Walla  Walla  v.  Water  Co.,  172  U.  S.  1, 
(19  Sup.  Ct.  77,  43  L.  Ed.  341) ;  Culver  v.  Streator,  130  111. 
238,  (22  N.  E.  810,  6  L.  R.  A.  270) ;  lUinois  T.  *  S.  Bank  v. 
Arkansas  City,  76  Fed.  271,  (22  C.  C.  A.  171,  34  L.  R.  A.  518) ; 
Des  Moines  Co.  v.  Des  Moines,  44  Iowa,  505;  Gadsden  v. 
Mitchell,  145  Ala.  137,  (40  South.  557,  6  L.  R.  A.  [N.  S.]  781, 
117  Am.  St.  Rep.  20).  The  opinion  of  Burch,  J.,  in  Edson 
case,  supra,  clearly  elucidates  this  thought.  See,  also,  valuable 
notes  to  Elizabeth  City  v.  Banks,  22  L.  R.  A.  (N.  S.)  925.  As 
already  indicated,  some  of  the  members  of  the  court  are  of 
opinion  that  under  these  rules  the  franchise  of  the  defendant 
company  expired  on  January  1,  1898. 

II.  Aside  from  this,  however,  we  all  believe  that  the 
same  result  should  be  reached  upon  a  somewhat  different  the- 
ory. As  heretofore  indicated,  we  are  of  the  opinion  that  a 
^    -       .   *    *      city,  in  granting  a  franchise  for  the  use  of 

O  •     SAME  !    BtrPGt 

vand^grantT      ^^^  Streets  and  highways  therein,  is  acting  in 
^^^  a  sovereign  capacity,  and  has  such  powers  and 

such  only  as  are  expressly  given  or  arise  by  necessary  im- 
plication from  those  granted.  Concession  is  made  that,  prior 
to  the  adoption  of  the  Code  of  1873,  the  city  of  Des  Moines 
had  no  right  or  authority  to  grant  any  franchise  to  a  street 
railway  upon  its  streets  or  highways.  In  the  adoption  of  that 
Code,  the  Legislature  provided  that:  **They  [cities  and  towns] 
shall  also  have  the  power  to  authorize  or  forbid  the  location 
and  laying  down  of  tracks  for  railways  and  street  railways 
on  all  streets,  alleys  and  public  places ;  but  no  railway  track 
can  thus  be  located  and  laid  down  until  after  the  injury  to 
property  abutting  upon  the  street,  alley  or  public  places  upon 
which  such  railway  track  is  proposed,  to  be  located  and  laid 
down,  has  been  ascertained  and  compensated  in  the  manner 
provided  for  taking  private  property  for  works  of  internal 
improvements."  Code  1873,  section  464.  It  was  in  virtue  of 
this  act  that  the  city  council  of  Des  Moines  re-enacted  the  ordi- 
nance passed  in  the  year  1866.  Prior  to  that  time,  the  most 
that  defendant  can  successfully  assert  is  that  it  was  a  licensee 


Mar.  19]i3]  State  v.  Railway.  283 

under  the  original  ordinance  down  until  the  time  of  the  re- 
enactment  thereof.  The  re-enactment  did  not  in  any  manner 
change  the  period  of  the  grant.  That  was  fixed  in  the  original 
ordinance,  and  the  date  for  the  begining  of  that  period  was 
fixed.  It  was  in  effect,  then,  a  grant  for  at  least  twenty-four 
years ;  and  if  for  no  longer  a  period,  that  grant  was  exclusive. 
But  as  heretofore  su^ested,  this  exclusive  period,  under  any 
theory,  has  long  since  passed,  and  the  only  question  remaining 
is,  Does  the  ordinance  grant  to  the  street  railway  a  perpetual 
franchise  for  all  time  upon  the  streets  of  the  city  of  Des 
Moines?  Defendant's  counsel,  for  reasons  already  stated, 
seriously  and  ably  contend  that  it  does,  and  they  cite,  in  sup- 
port of  their  contention,  People  v,  O'Brien,  111  N.  Y.  1,  (18 
N.  B.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684),  which  it  must 
be  conceded  supports  their  contention,  although  there  is  much 
reason  for  saying  that  that  decision  really  turned  upon  the 
nature  of  a  legislative  grant,  and  did  not  involve  the  power  of 
a  city  council,  under  delegated  authority  from  the  Legislature, 
to  make  a  grant  in  perpetuity  without  express  legislative  au- 
thority. Generally  speaking,  the  other  authorities  cited  in 
support  of  the  claims  made  by  the  street  railway  are  not  in 
point  for  reasons  hereinafter  stated.  Aside  from  the  O'Brien 
case,  there  is  no  other,  we  think,  which  gives  to  a  city,  acting 
under  such  delegation  of  power  as  here  appears,  authority 
to  make  a  perpetual  and  permanent  grant,  save  Des  Moines 
R.  B.  V,  Des  Moines  (C.  C.)  151  Fed.  854,  and  perhaps  JV^attonoZ 
Co.  V.  Kansas  City  (C.  C.)  65  Fed.  691.  The  former  of  these 
cases  was  dismissed  by  the  Supreme  Court  of  the  United 
States  in  214  U.  S.  179,  (29  Sup.  Ct.  553,  53  L.  Ed.  958),  for 

■ 

want  of  jurisdiction,  and  is  therefore  not  an  authority ;  and  the 
latter,  if  it  decides  the  point  at  all,  is  not  persuasive.  This  is 
the  view  expressed  by  the  latest  authority  on  the  subject, 
which  we  have  been  able  to  find.  See  McQuillin  on  Municipal 
Corp.  section  1654  et  seq,,  and  cases  cited. 

Before  going  more  deeply  into  the  subject,  it  is  well, 
perhaps,  in  this  connection  to  differentiate  between  cases  of 


284  State  v.  Railway.  [159  Iowa 

legislative  grant  directly  from  the  Legislature,  which  express, 
from  time  to  time,  the  public  policy  of  the  state,  and  are  in 
no  way  limited,  save  by  the  Constitution  itself;  and  general 
delegations  of  power  to  municipalities  to  grant  franchises, 
without  any  express  limitations  or  conditions. 

A  company  or  corporation  may  doubtless  operate  a  street 
railway  upon  the  streets  or  highways  of  a  city  under  an  ordi- 
nance or  resolution  of  the  city,  permitting  it  so  to  do,  without 
express  legislative  authority,  for  under  our  holdings  such 
occupancy  is  not  an  additional  servitude.  But  such  operation 
and  occupancy  would  be  nothing  more  than  a  mere  license, 
terminable  at  pleasure,  and  the  tracks,  etc.,  would  at  all  times 
be  subject  to  removal,  as  a  nuisance,  by  any  citizen  specially 
injured  or  by  the  city  or  state  itself. 

The  Legislature  itself  may  either  in  the  act  creating  a 
corporation  or  by  special  grant  confer  upon  any  person  or 
corporation  a  franchise  to  use  and  occupy  the  streets,  high- 
6    Same  •  grunt      ^^Y^y  ^^^  public  placcs  of  a  city  without  any 
umitau^*  of'      other  limitations  than  those  found  in  the  act 
power.  itself,  or  in  the  Constitution  of  the  state.   And 

save  as  restrained  by  the  fundamental  law,  its  powers  in  this 
respect  are  plenary  and  without  limit.  It  may  therefore  grant 
exclusive,  as  well  as  permanent  and  perpetual  franchises.  The 
Constitutions  of  some  of  the  states  seem  to  limit  the  powers  of 
the  Legislature  in  these  respects;  but  we  shall  not  take  the 
time  here  to  cite  them.  Our  own  Constitution  has  these  pro- 
visions, and  none  other,  with  reference  to  these  matters:  **A11 
laws  of  a  general  nature  shall  have  a  uniform  operation ;  the 
General  Assembly  shall  not  grant  to  any  citizen  or  class  of 
citizens,  privileges,  or  immunities,  which  upon  the  same  terms 
shall  not  equally  belong  to  all  citizens.  .  .  .  Subject  to 
the  provisions  of  this  article,  the  General  Assembly  shall  have 
power  to  amend  or  repeal  all  laws  for  the  organization  or 
creation  of  corporations,  or  granting  of  special  or  exclusive 
privileges  or  immunities,  by  a  vote  of  two-thirds  of  each 
branch  of  the  General  Assembly ;  and  no  exclusive  privileges 
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except  aa  in  this  article  provided,  shall  ever  be  granted." 
These  sections  have  heretofore  been  held  inapplicable  to  exclu- 
sive franchises  granted  by  municipal  corporations  for  a  reason- 
able time.  See  Des  Moines  B.  B.  v.  Des  Moines  St,  B.  B.,  73 
Iowa,  523.  And  it  has  also  been  said  that  any  change  of  fran- 
chise rights  must  be  reasonable.  Des  Moines  v.  Des  Moines 
Water  Wks.  Co.,  95  Iowa,  348. 

We  point  to  these  constitutional  provisions  now  to  show 
that  the  makers  of  our  fundamental  law  were  opposed  to  the 
granting  of  special  privileges  and  monopolies,  although  not 
intending  to  limit  the  right  of  the  Legislature  to  provide,  if 
it  were  so  minded,  for  the  making  of  franchises  by  a  city  or 
other  municipality  for  a  reasonable  length  of  time,  even 
though  they  might  be  exclusive  in  character.  They  are  also 
referred  to  as  evidencing  the  thought  of  the  people  that  monop- 
olies and  special  privileges  are  odious.  Indeed,  from  time  im- 
memorial, monopolies  have  been  under  the  ban  of  the  law. 

A  Legislature  may  also  give  to  a  city  or  other  municipal- 
ity the  right  to  grant  franchises  and  may  prescribe,  limit, 
and  jSx  the  terms  of  the  grant.  If  the  act  granting  this  power 
_    o         «.    4.      is  unlimited  as  to  time  or  conditions,  then  the 

7 .    Saub  :  frrant  ' 

sJop'^f  mu :  municipality  has  such  powers  as  are  expressed 
nicipai  power,  qj,  necessarily  implied,  but  no  more.  When 
the  language  is  general,  regard  must  be  had  of  the  reasonable- 
ness or  unreasonableness  of  the  grant,  and  to  that  end  public 
policy  may  be  a  controlling  factor.  Indeed  it  is  quite  generally 
held  that  all  ordinances  must  be  reasonable,  although  in  such 
cases  a  rather  wide  discretion  is  necessarily  lodged  in  the 
city.  Because  of  the  fact  that  special  privileges  are  obnoxious 
and  monopolies  odious,  it  is  generally  held  by  the  courts  of 
this  country  that,  under  such  power  as  our  Legislature  has 
conferred,  a  municipality  may  fix  the  duration  of  the  fran- 
chise at  any  reasonable  length  of  time,  and  that  the  courts  will 
not  too  narrowly  scrutinize  the  franchise  in  this  respect ;  but 
that,  under  such  general  grant  of  authority,  a  city  council 
cannot  grant  a  perpetual  and  permanent  franchise.    See,  as 
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supporting  these  rules,  Cedar  Rapids  Co.  v.  Cedar  Rapids, 
118  Iowa,  234;  Houston  v.  Houston  R.  R.,  83  Tex.  548,  (19 
S.  W.  127,  29  Am.  St.  Rep.  679) ;  Birmingham  St.  R.  Co.  v. 
Birmingham  Co.,  79  Ala.  465,  (58  Ahl  Rep.  615) ;  Joseph  v. 
Joseph  Water  Co.,  57  Or.  589,  (111  Pac.  864) ;  Barre 
V.  Perry,  82  Vt.  301,  (73  Atl.  574);  Boise  City  v. 
Water  Co.,  186  Fed.  705,  (108  C.  C.  A.  523) ;  Logansport  Co. 
V.  Logansport  (C.  C.)  114  Fed.  688;  Detroit  v.  Detroit  R.  R., 
171  U.  S.  48,  (18  Sup.  Ct.  732,  43  L.  Ed.  67) ;  Lackey  v. 
FayettevUle  Co.,  80  Ark.  108,  (96  S.  W.  622) ;  Omaha  Water 
Co.  V.  Omaha,  147  Fed.  1,  (77  C.  C.  A.  267, 12  L.  R,  A.'[N.  S.] 
736,  8  Ann.  Cas.  614) ;  Omxiha  Electric  Co.  v.  Omaha,  179  Fed. 
455,  (102  C.  C.  A.  601) ;  Grand  Rapids  v.  Grand  Rapids  Co. 
(C.  C.)  33  Fed.  659  (opinion  by  Justice  Jackson).  We  shall 
here  quote  from  some  of  these  cases  to  show  the  logic  of  the 
opinions. 

In  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
241,  we  said: 

Grants  or  franchises  in  perpetuity  or  for  unreasonably 
long  periods  of  time  are  generally  regarded  as  against  public 
policy;  and,  if  ever  valid,  the  authority  therefor  must  be 
found  in  the  Constitution  or  statutes  of  the  state.  Richmond 
County  Gas  Light  Co.  v.  Town  of  Middletown,  59  N.  Y.  228 ; 
City  of  Brenham  v.  Brenham  Water  Co.,  67  Tex.  542  (4  S. 
W.  143) ;  Lo7ig  v.  City  of  Duluth,  49  Minn.  280  (51  N.  W.  913, 
32  Am.  St.  Rep.  547) ;  Thnft  v.  Elizabeth  City,  122  N.  C. 
31  (30  S.  E.  349,  44  L.  R.  A.  427). 

In  City  of  Barre  v.  Perry,  82  Vt.  308,  (73  Atl.  576),  the 
Supreme  Court  of  Vermont  said: 

But  it  is  said  that  a  municipal  grant  of  a  privilege  for 
an  indefinite  time  gives  the  recipient  no  vested  right  to  its 
enjoyment  for  any  time.  It  is  true  that  the  city  council  could 
not  grant  this  privilege  in  perpetuity.  It  is  true  that  one 
dealing  with  a  city  council  is  bound  to  know  the  extent  of 
its  authority,  whether  determined  by  statutory  provision  or 
by  common-law  rules.     There  are  cases  which  involve  the 
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validity  of  municipal  contracts  entered  into  for  a  specified 
time  which  was  in  excess  of  a  specified  time  fixed  by  the 
charter,  and  some  of  these  hold  the  contract  wholly  invalid, 
while  others  hold  it  void  only  for  the  excess.  Here  no  limit  is 
fixed  by  the  charter,  and  none  is  specified  in  the  permit,  and 
the  grant  may  properly  be  restricted  to  and  sustained  for  a 
reasonable  time — a  time  that  will  satisfy  the  requirements  of 
equity. 

In  City  V.  Joseph  Water  Works  Co,,  57  Or.  589,  (111  Pac. 
865),  the  Supreme  Court  of  Oregon  said: 

It  is  further  contended  by  plaintiff  that  the  municipality 
cannot  grant  an  exclusive  franchise  without  special  authority 
from  the  Legislature.  This  is  conceded  by  defendant,  it  con- 
tending only  that  the  franchise  is  perpetual,  while  plaintiff 
insists  that  section  4  of  the  ordinance  limits  its  duration  to 
fifteen  years,  and  this  is  the  principal  ground  of  contention 
between  them.  A  municipality  cannot,  at  least  without 
statutory  authority,  grant  a  perpetual  utility  franchise.  It 
is  said  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
234,  that :  *  Grants  of  franchises  in  perpetuity  or  for  unrea- 
sonably long  periods  of  time  are  generally  regarded  as  against 
public  policy ;  and,  if  ever  valid,  the  authority  therefor  must 
be  found  in  the  Constitution  or  statutes  of  the  state.'  See, 
also,  28  Cyc.  655,  875;  Cooky's  Const.  L.  (6th  Ed.)  251; 
Citizens'  St.  Ry.  v.  Detroit  Railway,  171  U.  S.  48  (18  Shp. 
Ct.  732,  43  L.  Ed.  67) ;  Brenham  v.  Water  Co.,  67  Tex.  542 
(4  S.  W.  143) ;  Illinois  Trust  &  Savings  Bank  v.  Arkansas 
City  Water  Co.  (C.  C.)  67  Fed.  196;  Logansport  Ry.  Co.  v. 
City  of  Logansport  (C.  C.)  114  Fed.  688.  It  is  said  in  Bir- 
mingham &  Pratt  Mines  St.  Ry.  Co,  v.  Birmingham  St.  Ry. 
Co.,  79  Ala.  472  (58  Am.  Rep.  615) :  Judge  Cooley  adopts 
the  view  that  a  municipal  corporation  cannot,  'without 
explicit  legislative  consent,'  permit  the  construction  of  a 
street  railway  in  its  streets,  and  confer  on  the  projectors 
'privileges  exclusive  in  their  character,  and  designed  to  be 
perpetual  in  duration.'  ...  No  reason  is  i)erceived  why 
this  principle  is  not  entirely  sound  and  in  strict  conformity 
to  every  rule  pertaining  to  the  true  functions  of  municipal 
corporations.  .  .  .  They  have  no  implied  power  to  bar- 
ter away  to-day,  as  a  monopoly  to  one,  that  which  the  public 
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necessities  of  a  growing  city  may  require  to  be  reserved,  in 
order  that  it  may  be  exercised  for  the  public  benefit  on  to-mor- 
row. (See,  also,  note  to  Huron  Waterworks  Co.  v.  City  of 
Huron  (S.  D.)  12  Am.  B.  B.  &  Corp.  Bep.  398;  Westminster 
Water  Co.  v.  Westminster,  98  Md.  551  (56  Atl.  990,  64  L. 
B.  A.  630,  103  Am.  St.  Bep.  424). 

Thus  we  see  that  the  town  was  powerless  to  grant  a 
perpetual  franchise,  and  it  cannot  be  presuiped  that  it  in- 
tended to  do  so.  On  the  contrary,  it  seems,  from  the  terms 
of  the  ordinance,  that  it  considered  that  the  right  granted 
by  section  1  of  the  ordinance  might  be  terminated  by  the 
town  at  any  time ;  hence  the  provision  of  section  4  fixing  the 
time  of  its  duration  at  fifteen  years.  The  effect  of  the  limi- 
tation contained  in  section  4  is  the  same  as  if  it  had  been 
inserted  in  section  1,  viz.,  granting  the  exclusive  right  and 
franchise  for  the  term  of  fifteen  years.  It  limits  to  that 
term  whatever  right  or  franchise  is  granted  by  section  1; 
otherwise  section  4  is  meaningless. 

The  case  from  which  this  quotation  is  made  is  quite  in 
I>oint  here  because  of  the  similarity  in  the  ordinances.  In 
the  ordinance  there  considered  there  was  an  apparently  un- 
limited grant  in  the  first  section  of  the  franchise,  and  this 
was  followed  by  another  section  reading  as  follows : 

**And  further  to  encourage  the  enterprise  of  said  water 
system  of  the  said  town  of  Joseph,  we,  the  common  council,  do 
hereby  agree  to  grant  the  exclusive  right  to  said  company  for 
a  term  of  fifteen  years,  commencing  January  1,  1894." 

We  have  already  made  quotations  from  the  East  Ohio  Gas 
Co.  case  in  26  L.  B.  A.  (N.  S.)  92,  and  need  not  repeat  them 
here.  As  will  be  noticed  they  are  in  line  with  those  just 
quoted. 

In  Mayor  v.  Houston,  83  Tex.  555,  (19  S.  W.  129,  29  Am. 
St.  Bep.  679),  the  Supreme  Court  of  Texas  said: 

In  reference  to  the  second  proposition  submitted  by  the 
appellants,  we  hold  that,  as  the  common  council  had  legisla- 
tive authority  to  grant  the  franchise  in  question,  its  dura- 
tion   was    a    matter    for    their    exclusive    determination. 
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Whether  it  should  be  extended  for  two,  five,  or  thirty  years 
was  left  to  their  wisdom  and  discretion.  They  could  not, 
perhaps,  abandon  or  transfer  their  ordinary  control  over 
the  streets  of  a  legislative  character,  so  as  to  prevent  the 
proper  and  legitimate  exercise  of  this  authority  by  their 
successors  in  ofiice.  But  this,  as  we  have  seen,  they  did  not 
do.  Nor  was  it  in  the  power  of  the  common  council  to  create 
a  perpetuity.  Subject  to  these  limitations,  however,  the  wis- 
dom and  reasonableness  of  the  grant,  and  the  length  of  time 
during  which  it  should  continue,  were  addressed  solely  to 
the  good  judgment  of  the  members  of  the  common  council. 
1  Dill.  Mun.  Corp.  Section  95. 

In  Boise  City  v.  Boise  Water  Co.,  186  Fed.  705,  (108 
C.  C.  A.  523,)  the  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit  said: 

In  effect  the  provisions  of  that  ordinance  were  precisely 
similar  to  those  of  the  previous  ordinance  of  October  3,  1889, 
granting  to  Eastman  Bros.,  also  predecessors  in  interest  of 
the  defendant  in  error,  similar  rights,  which  were  held  by 
this  court  in  the  case  of  Boise  City  Artesian  Hot  cfe  Cold 
Water  Co.  v.  Boise  City,  123  Fed.  232  (59  C.  C.  A.  236),  to 
have  conferred  on  the  Eastmans  a  license  merely,  revocable 
at  the  pleasure  of  the  city ;  we  there  saying :  *  The  ordinance 
of  October,  1889,  granted  permission  to  the  Eastmans  and 
to  their  successors  in  interest  to  lay  and  repair  their  pipes 
in  the  streets  of  the  city,  and  to  furnish  water  to  the  inhabi- 
tants thereof.  No  term  was  fixed  for  the  duration  of  the 
privilege.  It  is  plain  that  the  ordinance  was  either  the  grant 
of  a  license  revocable  at  the  will  of  the  grantor,  or,  by  its 
acceptance  on  the  part  of  the  grantee,  it  became  an  irrevo- 
cable and  perpetual  contract.  No  middle  ground  is  tenable 
between  these  two  constructions.  In  the  Constitution  of 
nearly  all  the  states  it  is  provided  that  no  exclusive  or  per- 
petual franchises  shall  be  granted;  and,  irrespective  of  such 
constitutional  limitation,  it  is  clear,  both  upon  reason  and 
authority,  that  no  municipal  corporation,  in  the  absence  of 
express  legislative  authority,  has  power  to  grant  a  perpetual 
franchise  for  the  use  of  its  streets.  The  city  of  Boise  was 
incorporated  by  the  territorial  Legislature  of  Idaho  on  Janu- 
ary 11,  1866.  It  was  given  power  'to  provide  the  city  with 
Vol.  159  U,— 19 
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good  and  wholesome  water,'  and  to  erect  or  construct  'such 
waterworks  and  reservoirs  within  the  established  limits  of 
the  city  as  may  be  necessary  or  convenient  therefor.'  There 
can  be  no  doubt  that  under  this  provision  of  its  charter  the 
city  had  the  power  to  grant  the  use  of  its  streets  for  a  iSxed 
reasonable  period  of  time,  either  to  an  individual  or  to  a 
corporation,  for  the  purpose  of  furnishing  a  water  supply 
to  the  inhabitanta  It  had  no  authority,  however,  to  make  a 
perpetual  contract.  A  municipal  corporation,  intrusted  with 
the  power  of  control  over  its  public  streets,  cannot,  by  con- 
tract or  otherwise,  irrevocably  surrender  any  part  of  such 
power  without  the  explicit  consent  of  the  Legislature. 
Cooley's  Constitutional  Limitations  (2d  Ed.)  205,  210-  Dil- 
lon on  Municipal  Corporations,  Sections  715,  716;  Bamett 
V,  Denison,  145  U.  S.  135,  139  (12  Sup.  Ct.  819,  36  L.  Ed. 
652).  And  legislative  grants  of  powers  to  municipal  cor- 
porations are  to  be  so  strictly  construed  as  to  operate  as  a 
surrender  of  the  sovereignty  of  the  state  no  further  than  is 
expressly  declared  by  the  language  thereof.  Charles  River 
Bridge  Co.  v.  Warren  Bridge,  11  Pet.  426  (9  L.  Ed.  773, 
938) ;  Syracuse  Water  Co.  v.  City  of  Syracuse,  116  N.  Y. 
167  (22  N.  E.  381,  5  L.  R.  A.  546) ;  Long  Island  Water  Sup- 
ply Co.  V.  Brooklyn,  166  U.  S.  685,  696  (17  Sup.  Ct.  718,  41 
L.  Ed.  1165) ;  Stein  v.  Bienville  Water  Supply  Co.,  141  U. 
S.  67  (11  Sup.  Ct.  892,  35  L.  Ed.  622).  Prom  these  prin- 
ciples  and  authorities  it  follows  that  the  Eastmans  were 
given  no  exclusive  or  perpetual  right,  and  that  the  ordinance 
operated  to  grant  them  a  license  only,  and  left  the  city  free 
at  any  time  to  revoke  the  privilege  granted,  or  to  put  in  its 
own  waterworks,  or  to  grant  a  franchise  to  another  company.. 
The  most  that  the  licensees  could  claim  under  it  was  that  it 
legalized  their  use  of  the  streets  for  supplying  water,  and 
gave  them  permission  to  occupy  the  same  until  such  time  as 
the  city  might  see  fit  to  terminate  the  privilege.' 

And  in  Omaha  Electric  Light  Co.  v.  City  of  Omaha,  179 
Fed.  455,  (102  C.  C.  A.  601,)  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit  announced  practically  the  same  doc- 
trine.   From  the  opinion  of  Adams,  Judge,  we  quote : 

Legislative  grants  of  power  to  municipal  corporations 
must  be  strictly  construed,  and  cannot  operate  as  a  surrender 
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of  legislative  power,  except  so  far  as  expressly  delegated  or 
is  indispensably  necessary  to  the  exercise  of  some  other 
power  which  has  been  expressly  delegated.  Boise  City 
Artesian  Hot  &  Cold  Water  Co,  v.  Boise  City,  123  Fed.  232 
(59  C.  C.  A.  236) ;  City  of  Detroit  v.  Detroit  City  By.  Co. 
(C.  C.)  56  Fed.  867,  876;  Turnpike  Co.  v.  lUinois,  96  U.  S. 
63  (24  L.  Ed.  651) ;  Long  Island  Water  Supply  Co.  v.  Brook- 
lyn, 166  U.  S.  685,  696  (17  Sup.  Ct.  718,  41  L.  Ed.  1165) ; 
Citizens'  8t.  BaUway  v.  Detroit  BaMwwy,  171  U.  S.  48  (18 
Sup.  Ct.  732,  43  L.  Ed.  67) ;  Water,  Light  &  Oas  Co.  v.  City 
of  Hutchinson,  207  U.  S.  385  (28  Sup.  Ct.  135,  52  L.  Ed. 
257);  Lancaster  County  v.  Oreen,  54  Neb.  98  (74  N.  W. 
430). 

Applying  this  rule  to  the  present  case,  we  are  of  opinion 
that  the  conference  of  power  in  general  terms  to  'provide 
for  lightiag  the  streets'  or  *to  care  for  and  control  the 
streets'  is  not  specific  enough  to  warrant  a  grant  by  the  city 
to  a  business  corporation  of  the  right  to  use  the  streets  of 
the  city  forever  for  the  purpose  of  conducting  a  general 
lighting  business.  That  is  servitude  not  embraced  within  the 
ordinary  control  over  streets  usually  given  to  municipalities. 
A  perpetual  franchise,  even  if  not  exclusive  in  fact,  becomes 
largely  so  by  the  advantage  in  the  race,  which  preoccupancy 
of  the  field  and  perpetual  right  to  continue  in  it  afford.  And, 
while  it  may  not  be  technically  obnoxious  to  the  constitu- 
tional prohibition  against  'granting  special  privileges  or 
immunities,'  it  is  so  unusual  and  extraordinary  as  to  require, 
in  our  opinion,  a  more  specific  legislative  authorization  than 
the  general  language  relied  on  by  the  company  therefor. 
We  therefore  conclude  that,  even  if  the  mayor  and  council 
had  intended  to  grant  a  perpetual  franchise  to  the  company, 
they  were  powerless  to  do  so. 

This  conclusion  might  put  an  end  to  further  discussion ; 
but  another  proposition  was  argued  before  us  which  brings 
us  to  the  same  result.  The  ordinance,  when  taken  as  a  whole 
and  construed  in  the  light  of  what  was  expressed  as  well  as 
unexpressed  in  it,  and,  in  view  of  all  the  attending  facts  and 
circumstances,  discloses,  we  think,  a  clear  purpose  not  to 
grant  a  perpetual  franchise.  The  right  to  use  the  streets  of 
the  city  forever  to  inaugurate  and  promote  a  private  enter- 
prise would  seem  to  have  been  so  important  and  valuable  a 
feature  of  the  contract  as  to  irresistibly  lead  the  contracting 
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parties  to  mention  it  specifically,  if  they  intended  to  provide 
for  it,  and  not  leave  its  existence  dependent  upon  implica- 
tion. 

.  .  .  The  fact  that  the  company  was  permitted,  with- 
out let  or  hindrance,  to  continue  its  business  for  the  full 
period  of  twenty  years  indicates  a  mutual  understanding 
that  some  substantial  term  of  enjoyment  was  contemplated. 

In  Turnpike  Co.  v.  Illinois,  supra,  the  Supreme  Court  of 
the  United  States,  in  considering  whether  the  grant  of  a 
given  franchise  was  in  perpetuity  or  not,  made  use  of  the 
following  language:  *No  term  was  expressed  for  the  enjoy- 
ment of  this  privilege,  and  no  conditions  were  imposed  for 
resuming  or  revoking  it  on  the  part  of  the  state.  It  cannot 
be  presumed  that  it  was  intended  to  be  a  perpetual  grant,  for 
the  company  itself  had  but  a  limited  period  of  existence.  At 
common  law,  a  grant  to  a  natural  person,  without  words  of 
inheritance,  creates  only  an  estate  for  the  life  of  the  grantee, 
for  he  can  hold  the  property  no  longer  than  he  himself  exists. 
But,  by  analogy  to  this,  a  grant  to  a  corporation  aggregate, 
limited  as  to  the  duration  of  its  existence,  without  words  of 
perpetuity  being  annexed  to  the  grant,  would  only  create  an 
estate  for  the  life  of  the  corporation.  .  .  .  Grants  of 
franchises  and  special  privileges  are  always  to  be  construed 
most  strongly  against  the  donee,  and  in  favor  of  the  public' 

In  Wyandotte  Electric  Light  Co,  v.  City  of  Wyam,dotte, 
124  Mich.  43  (82  N.  W.  821),  the  Supreme  Court  of  Michi- 
gan considered  an  application  to  restrain  interference  with 
poles  and  wires  of  an  electric  light  company,  and  said:  *If 
a  railroad  company  were  organized  for  a  period  of  30  years, 
and  a  party,  natural  or  corporate,  should  grant  it  a  right  of 
way  without  specifying  the  time  of  user,  the  grant  would  be 
for  the  lifetime  of  the  corporation.  The  law  would  imply 
that  both  parties  contracted  with  reference  to  its  period  of 
existence.  The  same  rule  is  applicable  here' — citing  Turn- 
pike Co.  V.  Illinois  supra.    .    .    . 

To  the  same  effect  are  Blair  v.  Chicago,  201  U.  S.  400, 
481  (26  Sup.  Ct.  427,  50  L.  Ed.  801) ;  City  of  Rock  Island  v. 
Central  V.  Tel.  Co.,  132  111.  App.  248 ;  Virginia  Canon  Toll 
Road  Co.  V.  People,  22  Colo.  329  (45  Pac.  398,  37  L.  R.  A. 
711). 

We  think  the  facts  of  this  case,  in  the  light  of  the  fore- 
going authorities,  disclose  the  intention  that  the  company 
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should  have  and  enjoy  the  franchise  in  question  at  least  for 
the  period  of  its  corporate  existence,  and  that  its  assigns  or 
successors  might  thereafter  hold  and  enjoy  the  same  at  the 
will  of  the  city  only. 

This  conclusion  reconciles  many,  if  not  all,  of  the  appar- 
ent inconsistencies  of  the  situation,  anO.  is  not  in  disharmony 
with  the  principle  declared  in  Detroit  v.  Detroit  Citizens'  St. 
Ry.  Co.,  184  U.  S.  368,  395  (22  Sup.  Ct.  410,  46  L.  Ed.  592), 
and  State  ex  rel.  City  of  St.  Louis  v.  Laclede  Gaslight  Co., 
102  Mo.  472  (14  S.  W.  974,  15  S.  W.  383,  22  Am.  St.  Rep. 
789),  that  a  corporation  whose  corporate  existence  was  lim- 
ited to  a  term  of  years  could  not  accept  a  grant  or  make  a 
contract  extending  beyond  the  limit  of  its  corporate  life.  The 
question  here  is  not  whether  a  lawful  contract  could  be  made 
for  a  term  extending  beyond  the  corporate  life  of  the  com- 
pany, but  relates  to  the  probative  force  which  limited  life 
tenure,  among  other  facts  and  circumstances,  has  in  con- 
struing a  contract  of  uncertain  and  ambiguous  character  like 
that  under  consideration. 

Again  in  Logansport  By.  Co.  v.  City  of  Logansport,  (C. 
C.)  114  Fed.  688,  District  Judge  Baker  used  the  following 
language : 

It  is  manifest  from  a  reading  of  the  above-mentioned 
statutory  provisions  that  the  Legislature  has  not  conferred, 
in  explicit  and  express  words,  on  the  city  of  Logansport  the 
power  to  grant  to  a  street  railway  company  either  an  exclu- 
sive or  a  perpetual  use  of  its  streets  for  railway  purposes. 
The  act  of  1861  simply  provides  that  the  street  railway  com- 
pany shall  first  obtain  the  consent  of  such  common  council  to 
the  location,  survey,  and  construction  of  its  railroad,  before 
the  construction  of  the  same  shiall  be  commenced.  No  words 
of  perpetuity  are  expressly  employed.  The  same  is^true  of 
the  act  of  1891.  There  being  no  express  words  of  perpetuity 
in  the  legislative  grant,  is  such  power  necessarily  to  be  implied 
from  the  language  employed?  In  Detroit  Citizens'  St.  R. 
Co.  V.  Detroit  Ry.,  171  U.  S.  48  (18  Sup.  Ct.  732,  43  L.  Ed. 
67),  the  question  for  decision  was  whether  the  Legislature  of 
Michigan  had  conferred  power  on  the  city  of  Detroit  to  grant 
to  a  street  railway  company  the  exclusive  use  of  its  streets. 
The  statute  provided  that:     *A11  companies  or  corporations 
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formed  for  such  purposes  [the  railway  purposes  mentioned 
in  the  act]  shall  have  exclusive  right  to  use  and  operate  any 
railways  constructed  owned  or  held  by  them :  Provided  that 
no  company  or  corporation  shall  be  authorized  to  construct 
a  railway  under  this  act  through  the  streets  of  any  town  or 
city  without  the  consent  of  the  municipal  authorities  of  such 
town  or  city,  and  under  such  regulations  and  upon  such 
terms  and  conditions  as  said  authorities  may  from  time  to 
time  prescribe/ 

The  court  says:  *It  is  clear  that  the  statute  did  not 
explicitly  and  directly  confer  the  jwwer  on  the  municipality 
to  grant  an  exclusive  privilege  to  occupy  its  streets  for  rail- 
way purposes.' 

And  so  it  must  be  held  that  similar  and  no  broader  lan- 
guage employed  in  the  acts  of  1861  and  1891,  above  men- 
tioned, does  not  explicitly  and  directly  confer  the  power  on 
the  common  council  of  the  city  of  Logansport  to  grant  either 
an  exclusive  or  a  perpetual  privilege  to  occupy  its  streets  for 
railway  purposes.  The  court  further  says:  'There  were 
many  reasons  which  urged  to  this;  reasons  which  flow  from 
the  nature  of  the  municipal  trust,  even  from  the  nature 
of  the  legislative  trust,  and  those  which,  without  the  clear- 
est intention  explicitly  declared,  insistently  forbid  that  the 
future  should  be  committed  and  bound  by  the  conditions  of 
the  present  time,  and  functions  delegated  for  public  pur* 
poses  be  paralyzed  in  their  exercise  by  the  existence  of  exclu- 
sive privileges.' 

And  how  much  stronger  are  the  reasons  which  insistently 
forbid  that  the  future  should  be  committed  and  bound  in 
perpetuity  by  the  conditions  of  the  present  time,  and  that 
functions  delegated  for  public  purposes  should  be  forever 
paralyzed  in  their  exercise  ?  That  such  powers  must  be  given 
in  language  explicit  and  express,  or  necessarily  to  be  implied 
from  other  powers,  is  now  firmly  established. 

The  power  to  grant  the  use  of  its  streets  in  perpetuity 
not  having  been  granted  to  the  city  of  Logansport  in  explicit 
and  express  words,  is  it  granted  by  a  necessary  implication? 
The  Supreme  Court,  in  the  above  cited  case,  further  says: 
[Here  follows  the  quotation  hitherto  made  from  Detroit  Co. 
V,  Railway  Co,,  supra,] 

But  assuming  that  the  power  *to  give  consent  upon  such 
terms  and  conditions  as  the  common  council  may  see  fit/ 
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founded  in  the  act  of  1891,  does  acquire  breadth  from  such 
expression,  surely  there  is  sufficient  range  for  its  exercise 
without  extending  it  so  as  to  embrace  the  power  to  grant  the 
use  of  the  streets  in  perpetuity. 

The  Supreme  Court,  further  on,  says:  'Easements  in 
the  public  streets  for  a  limited  time  are  different,  and  have  - 
different  consequences,  from  those  given  in  perpetuity. 
Those  reserved  from  monopoly  are  different,  and  have  differ- 
ent consequences,  from  those  fixed  in  monopoly.  Conse- 
quently those  given  in  perpetuity  and  in  monopoly  must  have 
for  their  authority  explicit  permission,  or,  if  inferred  from 
other  powers,  it  is  not  enough  that  the  authority  is  conven- 
ient to  them,  but  it  must  be  indispensable  to  them.'  ^ 

Can  it  be  successfully  contended  that  the  perpetual  use 
of  the  streets  of  a  city  is  indispensable  to  their  use  for  rail- 
way purposes?    .    .    . 

It  was  ultra  vires  of  the  common  council  to  surrender 
its  control  of  the  streets  of  the  city  in  perpetuity  to  the  com- 
plainant. The  municipal  authority  had  no  power  to  grant 
forever  to  the  complainant  the  right,  at  its  own  uncontrolled 
election,  to  use  and' occupy  such  or  all  of  the  streets  of  the 
city  as  it  might  from  time  to  time  elect.  The  right  to  deter- 
mine for  itself  from  time  to  time,  what  streets  could  be 
used  and  occupied  for  street  railway  purposes,  consistently 
with  the  public  safety  and  welfare,  is  a  power  incapable  of 
absolute  alienation  by  the  common  council.    .    .    . 

By  these  ordinances,  if  valid,  to  the  complainant's  elec- 
tion is  relegated  the  question  whether  or  not  a  street  can, 
with  due  regard  to  the  comfort  and  safety  of  the  people,  be 
occupied  by  a  single  or  a  double  track  railway.  Such  a  sur- 
render of  corporate  power  in  perpetuity  to  a  street  railway 
company  cannot  and  ought  not  to  be  upheld.  It  cannot  be 
supported  as  a  reasonable  exercise  of  the  power  of  a  trustee 
over  a  trust  estate  committed  to  its  charge,  to  be  admin- 
istered in  the  interests  of  the  public,  and  not  for  the  private 
advantage  and  gain  of  railway  or  other  corporations. 

In  Birmingham  v.  Street  R.  R,  Co.,  79  Ala.  465,  (58  Am. 
Rep.  615),  the  Supreme  Court  of  that  state  said: 

Monopolies  were  void  at  the  common  law,  and  are  not 
commonly  conferred  by  legislative  grant,  and  need  no  special 
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prohibition  in  the  organic  law  of  a  free  republic.  They  may 
now  be  regarded  as  relics  of  governmental  folly,  rendered 
odious  by  royal  prerogative  in  the  most  extravagant  periods 
of  the  European  monarchies.  In  the  strict  sense,  a  monopoly 
is  an  exclusive  right  granted  to  one  person,  or  a  class  of  per- 
sons, of  something  which  was  before  of  common  right.  A 
franchise  is  a  special  privilege  conferred  by  the  state  or  gov- 
ernment upon  individuals,  and  which  does  not  belong  to 
citizens  of  the  country  by  common  right.  It  has  been  a  com- 
mon legislative  practice  to  make  grants  of  this  kind,  and 
they  have  led  to  much  and' protracted  litigation  in  all  of  the 
American  courts.    ... 

The  following  cases  illustrate  monopolies  of  this  kind  so 
often  conferred  by  legislative  franchises:  New  Orleans  Oas 
Co.  V.  Louisicuna  Light  Co.,  115  U.  S.  650  (6  Sup.  Ct.  252, 
29  L.  Ed.  516) ;  New  Orleans  Water  Works  Co.  v.  Rivers, 
115  U.  S.  674  (6  Sup.  Ct.  273,  29  L.  Ed.  525) ;  Binghamton 
Bridge,  3  Wal.  51  (18  L.  Ed.  137) ;  City  of  Chicago  v.  Bumpff, 
45  111.  90  (92  Am.  Dec.  196) ;  Slaughter  House  Cases,  16  Wall. 
36  (21  L.  Ed.  394) ;  Gale  v.  Kalamazoo,  23  Mich.  344  (9 
Am.  Rep.  80) ;  Athmtic  City  Waterworks  v.  Atlantic,  39  N. 
J.  Eq.  367  (10  Am.  &  Eng.  Corp.  Cases,  59) ;  Norwich  Gas- 
light Co.  V.  Norwich  City  Gas  Co.,  25  Conn.  19;  Mobile  R. 
Co.  V.  Kennerly,  74  Ala.  566;  Dau^hdrill  v.  Alabama  Life 
Ins.  Co.,  31  Ala.  91 ;  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430  (19  L.  Ed.  495).  The  very  fact  that  the  Legislature 
could,  according  to  the  better  view,  make  irrevocable  grants 
of  this  nature  was  the  very  reason,  no  doubt,  why  the  organic 
law  was  made  so  as  to  prohibit  such  grants  in  the  future.  In 
the  struggling  infancy  of  states  and  communities,  the  tempta- 
tion has  been  very  great  to  offer  them  as  a  reward  to  the 
investment  of  capital.  The  injustice  and  inequality  of  their 
operation  have  only  been  illustrated  in  the  light  of  the  rapid 
increase  of  our  population,  the  steady  growth  of  our  wealth, 
and  the  wonderful  discoveries  of  modem  science.  It  now 
more  fully  becomes  manifest  that  they  prove  iron  bands  to 
fetter  the  growth  of  public  industry,  enterprise,  and  com- 
merce. Free  competition  in  all  departments  of  commercial 
traffic  is  justly  deemed  to  be  the  life  of  a  people's  prosperity. 
The  policy  of  the  law,  as  now  declared  by  our  Constitution. 
.  is  as  clear  in  the  condemnation  of  the  grant  of  irrevocable 
exclusive  privileges  conferred  by  franchise  as  that  of  the 
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common  law  was  in  the  reprobation  of  pure  monopolies,  which 
were  always  deemed  odious,  not  only  as  being  in  contravention 
of  common  right,  but  as  founded  in  the  destruction  of  trade 
by  the  extinguishment  of  a  free  and  healthy  competition. 
Cases  of  Monopolies,  11  Rep.  84. 

In  Des  Moines  St.  B.  B.  v.  Des  Moines  Broad  Gauge 
Street  B.  B.  Co,,  73  Iowa,  517,  we  said : 

In  our  opinion,  however,  the  meaning  of  the  provision 
[of  the  ordinance]  is  the  same  as  if  it  read,  *The  right  herein 
granted  to  said  company  to  operate  said  i^ilway  shall  be 
exclusive'  of  other  street  railways.  It  was  not  necessary  to 
provide  by  ordinance  that  other  persons  should  not  run  cars 
on  the  plaintiff's  assignor's  track,  nor  obstruct  its  cars;  and 
no  one,  we  think,  looking  at  the  ordinance,  can  suppose  that 
that  was  all  that  was  intended.  So  far,  the  plaintiff's  assign- 
or's right  would  be  exclusive  by  reason  of  the  mere  right 
of  property,  and  without  any  ordinance.  If  anything  more 
were  necessary,  we  find  it  in  the  very  section  of  the  ordi- 
nance under  consideration.  It  is  provided  in  the  same  sec- 
tion, and  same  sentence,  as  follows:  'And  the  said  city  of 
Des  Moines  shall  not,  until  the  expiration  of  said  term,  grant 
to  or  confer  upon  any  person  or  corporation  any  privileges 
which  will  impair  or  destroy  the  rights  and  privileges  herein 
granted  to  said  company.'  The  right  granted  was  to  lay 
and  operate  a  track  on  all  the  streets  of  the  city.  The  con- 
struction and  operation  of  a  rival  railway  would  impair 
the  plaintiff's  right.  It  might  not  constitute  a  physical  inter- 
ference; but  it  would  impair,  if  not  destroy,  the  plaintiff's 
enterprise,  so  far  as  the  profits  were  concerned,  and  those, 
we  may  assume,  constituted  the  sole  object  of  the  enterprise. 
We  cannot  think  that  there  is  any  reasonable  doubt  about 
the  meaning  of  the  ordinance.  We  think  that  the  city  under- 
took to  exclude  rival  companies  which  would  interfere  with 
the  profits  of  the  company  for  whose  benefit  the  provision 
was  intended.     .     .    '. 

The  question  presented  is  as  to  whether  there  is  any 
way  in  which  cities  can  contract  against  themselves  so  as  to 
furnish  any  security  that  the  losses  of  the  early  years  may 
be  repaired  by  the  profits  of  the  later  ones.  The  defendant 
company  contends  that  there  is  not.     Its  position  is  that  it 
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would  be  unsafe  to  allow  a  city  to  contract  even  for  a  lim- 
ited time,  because  it  cannot  anticipate  its  own  wants,  and 
the  power,  if  given,  would  be  improperly  exercised.  Its  argu- 
ment is  that  city  councils,  as  a  rule,  have  neither  suf&cient 
honesty  nor  foresight.  It  cites  and  quotes  largely  from  an 
opinion  of  Judge  Brewer  in  Jackson  County  Horse  By.  Co. 
V.  Rapid  Transit  Co.  (C.  C.)  24  Fed.  306.  In  that  case  the 
learned  judge  said:  *The  city  may  to-day  determine  that 
one  street  railroad  will  answer  all  the  wants  of  the  public, 
and  so  give  the  privilege  of  occupying  the  streets  to  a  single 
company.  Ten  years  hence  its  judgment  may  be  that  two 
railroads  are  needed. ' 

It  may  be  conceded  that  the  future  growth  and  wants  of 
a  city  cannot  be  foreseen.  The  most  that  can  be  said  is  that 
they  may  ordinarily  be  predicted  with  reasonable  approxi- 
mation for  a  limited  time.  From  this  we  are  inclined  to  think 
it  follows  that  an  ordinance  providing  for  an  exclusive  right 
in  perpetuity,  however  necessary  it  might  be  to  contract  for 
the  service  involved  in  the  exercise  of  the  right  would  be 
unreasonable,  and  might  be  declared  void.  In  Dill,  Mun. 
Corp.  section  715,  the  author,  commenting  upon  Da/vis  v. 
Mayor  of  New  York,  14  N.  Y.  506  (67  Am.  Dec.  186),  says: 
*The  judgment  of  the  court  rests  upon  the  sound  principle 
that  the  powers  of  a  corporation,  in  respect  to  the  control  of 
its  streets,  are  held  in  trust  for  the  public  benefit,  and  cannot 
be  surrendered  or  delegated  by  contract  to  private  parties; 
and  hence  the  resolution  of  the  city  council,  authorizing  pri- 
vate persons  to  construct  and  operate  a  railroad  upon  cer- 
tain terms,  without  power  of  revocation,  and  without  limit  as 
to  time,  was  not  a  license  or  act  of  legislation,  but  a  contract, 
void,  however,  because,  if  valid,  it  would  deprive  the  corpora- 
tion of  the  control  and  regulation  of  its  streets.' 

In  the  case  at  bar,  the  time  limit  was  30  years,  which 
does  not  seem  to  be  unreasonable,  and  especially  in  view  of 
the  fact  that  the  lines  were  operated  at  loss  for 
14  years.    .    .    . 

.  .  .  The  ordinance  appears  to  us  to  be  reasonable; 
and  our  holding  is  that,  under  our  statute,  which  empowers 
cities  to  authorize  or  forbid  the  laying  down  of  a  street  rail- 
road track,  a  city  council  may  make  reasonable  provision  by 
contract  for  present  and  future  street  railroad  service,  and 
may  secure  the  company  contracted  with  against  the  impair- 
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ment  of  its  profits  for  a  limited  time,  and  against  interference 
with  its  extension  during  the  time,  if  a  larger  and  better 
or  more  immediate  service  can  be  thus  obtained.  This  ques- 
tion has  never  before  been  determined  by  this  court ;  but  the 
ruling  in  Burlington  cfe  Henderson  County  Ferry  Co.  v. 
Davis,  48  Iowa,  133  (30  Am.  Rep.  390),  goes  far  toward  sup- 
porting the  views  which  we  have  expressed. 

As  already  intimated,  the  only  dissent  from  these  views, 
if  there  be  any,  is  found  in  People  v.  O'Brien  supra,  also 
reported  in  7  Am.  St.  Rep.  684.  Counsel  for  the  street  rail- 
way company  rely  not  only  upon  this  case,  but  also  upon 
Louisville  v.  Tel  cfc  Tel.  Co.,  224  U.  S.  649,  (32  Sup.  Ct  572, 
56  L.  Ed.  934),  and  without  citing  them  upon  the  charters 
granted  in  most  of  the  New  England  states,  which  were  in 
perpetuity.  With  reference  to  the  case  last  cited,  it  should 
be  observed  that  the  franchise  therein  considered  was  granted 
by  the  Legislature  itself,  and  that  no  point  was  made  re- 
garding its  constitutionality.  The  following  quotation  from 
the  opinion  will  sufficiently  indicate  the  grounds  upon  which 
the  decision  was  based: 

The  appellant  makes  the  further  contention  that  its  gen- 
eral demurrer  should  have  been  sustained  and  the  bill  dis-. 
missed  because  the  original  grant  of  street  rights,  having 
been  indefinite  as  to  time,  was  either  void  ab  initio  or  rev- 
ocable at  will  of  the  general  council,,  or  that  it  expired  in 
1893,  when  (Ky.  Stat.  Section  2742)  Louisville  was  made  a 
city  of  the  first  class,  with  new  and  enlarged  powers.  In 
support  of  this  proposition,  numerous  decisions  are  cited,  in 
some  of  which  it  appeared  that  a  state  had  chartered  a  public 
utility  corporation,  but  the  city,  by  ordinance,  had  given  an 
exclusive  or  perpetual  grant  of  a  street  franchise  which  was 
held  to  be  void  because  made  in  excess  of  the  statutory  power 
possessed  by  the  municipality.  In  others  it  was  decided  that 
such  privileges  terminated  with  the  corporate  existence  of 
the  municipality,  through  whose  streets  the  rails  and  tracks 
were  to  be  laid.  Detroit  Citizens'  Street  R.  Co.  v.  Detroit 
R.  Co.,  171  U.  S.  48,  54  (18  Sup.  Ct.  732,  43  L.  Ed.  67,  71) ; 
8t.  Clair  County  Tump.  Co.  v.  Illinois,  96  U.  S.  63  (24  L. 
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Ed.  651) ;  mair  v.  Chicago,  201  U.  S.  400  (26  Sup.  Ct.  427, 
50  L.  Ed.  801) ;  3  Dill.  Mun.  Corp.  Sections  1265-1269. 

None  of  these  decisions  are  applicable  to  a  case  like  the 
present,  where  the  Ohio  Valley  Telephone  Company,  with 
a  perpetual  charter,  has  received,  not  from  the  municipality, 
but  from  the  state  of  Kentucky,  the  grant  of  an  assignable 
right  to  use  the  streets  of  the  city  which  remains  the  same 
legal  entity,  although  by  a  later  statute  it  has  been  put  in 
the  first  class  and  given  greater  municipal  powers.  Vilas  v. 
Manila,  220  U.  S.  345,  361  (31  Sup.  Ct.  416,  55  L.  Ed.  491, 
497). 

In  considering  the  duration  of  such  a  franchise,  it  is 
necessary  to  consider  that  a  telephone  system  cannot  be 
operated  without  the  use  of  poles,  conduits,  wires,  and  fix- 
tures. These  structures  are  permanent  in  their  nature,  and 
require  a  large  investment  for  their  erection  and  construc- 
tion. To  say  that  the  right  to  maintain  these  appliances  was 
only  a  license,  which  could  be  revoked  at  will,  would  operate 
to  nullify  the  charter  itself,  and  thus  defeat  the  state's  pur- 
pose to  secure  a  telephone  system  for  public  use.  For  mani- 
festly no  one  would  have  been  willing  to  incur  the  heavy 
expense  of  installing  these  necessary  and  costly  fixtures  if 
they  were  removable  at  will  of  the  city,  and  the  utility  and 
value  of  the  entire  plant  be  thereby  destroyed.  Such  a  con- 
struction of  the  charter  cannot  be  supported,  either  from  a 
practical  or  technical  standpoint. 

This  grant  was  not  made  at  will,  nor  for  years,  nor  for 
the  life  of  the  city.  Neither  was  it  made  terminable  upon 
the  happening  of  a  future  event ;  but  it  was  a  necessary  and 
integral  part  of  the  other  franchises  conferred  upon  the  com- 
pany, all  of  which  were  perpetual,  and  none  of  which  could 
be  exercised  without  this  essential  right  to  use  the  streets. 
The  duration  of  the  public  business  in  which  these  perma- 
nent structures  were  to  be  used  the  express  provision  that 
franchises  could  be  mortgaged  and  sold,  the  nature  of  the 
grant,  and  the  terms  of  the  charter  as  a  whole,  compel  a  hold- 
ing that  the  state  of  Kentucky  conferred  upon  the  Ohio  Val- 
ley Telephone  Company  the  right  to  use  the  streets  to  the 
extent  and  for  the  period  necessary  to  enable  the  company 
to  perform  the  perpetual  obligation  to  maintain  and  conduct 
a  telephone  system  in  the  city  of  Louisville.  Such  has  been 
the  uniform  holding  of  courts  construing  similar  grants  to 
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like  corporations.  MUhau  v.  Sharp  (1863)  27  N.  Y.  611  (84 
Am.  Dec.  314) ;  State,  Hvdson  Tel,  Co.,  Prosecutor,  v.  Jersey 
City,  49  N.  J.  Law,  303  (8  Atl.  123,  60  Am.  Rep.  619) ; 
MohUe  V.  LouisviUe  &  N.  JR.  Co.,  84  Ala.  122,  (4  South.  106, 
5  Am.  St.  Rep,  342) ;  Seattle  v.  Columbia  &  P.  S.  B.  Co.,  6 
Wash.  392  (33  Pac.  1048) ;  People  ex  rel.  Woodhaven  Gas- 
light Co.  V.  Deehan,  153  N.  Y.  528  (47  N.  E.  787).  The 
earlier  cases  are  reviewed  in  Detroit  Citizens'  Street  R.  Co.  v. 
Detroit,  26  L.  R.  A.  667  (12  C.  C.  A.  365,  22  U.  S.  App.  570, 
64  Fed.  634),  which  was  cited  with  approval  in  Detroit  v. 
Detroit  Citizens'  Street  B.  Co.,  184  U.  S.  395  (22  Sup.  Ct. 
421,  46  L.  Ed.  610),  this  court  there  saying  that:  'Where 
the  grant  to  a  corporation  of  a  franchise  to  construct  and 
operate  its  road  is  not,  by  its  terms,  limited  and  revocable, 
the  grant  is  in  fee.' 

Under  this  theory,  the  rule  with  most  of  the  Legislatures 
in  the  Eastern  states  was  to  grant  perpetual  street  railway 
franchises.  See  Wilcox's  Municipal  Franchises,  vol.  2,  section 
348  et.  seq.  Such  was  the  rule,  until  recently,  in  New  York, 
and  doubtless  in  Maine,  Connecticut,  Pennsylvania,  Rhode 
Island,  and  Delaware,  and  until  recently  in  New  Jersey.  And 
as  a  result  we  have  the  inadequate  surface  car  lines  on  Broad- 
way in  New  York,  and  several  cross-town,  and  at  least  one 
main  line  near  the  ferries,  operated  by  animal  power.  The 
situation  in  Philadelphia  and  other  Pennsylvania  cities  has 
become  almost  intolerable,  and  the  former  city  has  practically 
surrendered  all  control  to  the  street  railway  companies.  In 
some  of  the  states,  as  in  Massachusetts  and  Wisconsin  and  in 
the  District  of  Columbia,  what  are  called  indeterminate  fran- 
chises are  provided  for.  See  McQuillan  on  Municipal  Cor- 
porations, section  1656,  and  Wilcox  on  Franchises,  section 
44.  According  to  report,  this  is  the  form  of  franchise  under 
which  the  street  railways  of  Chicago  and  Indianapolis  are 
now  being  operated.  By  many  writers  on  municipal  affairs, 
they  are  regarded  with  favor.  With  more  prescience  and  judg- 
ment, most  of  the  Southern,  Western  and  Pacific  states  have 
provided  for  limited  franchises,  and  have  provided  in  their 
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Constitutions  that  no  perpetual  franchises  shall  be  granted. 
Even  in  New  Jersey  it  is  now  provided,  as  we  understand  it, 
that  franchises  shall  not  be  granted  for  a  period  exceeding 
thirty-three  years,  except  on  referendum  to  the  people,  and 
then  only  for  sixty-six.  At  least  this  was  the  report  of  the 
committee.  See  EepOrt  of  Commission,  published  by  state  in 
1906.  In  Illinois  the  maximum  period  is  twenty  years;  in 
Ohio,  twenty-five  years;  in  Michigan,  thirty.  Without  going 
more  deeply  into  the  subject,  it  is  enough  to  say  that  as  a 
rule  perpetual  franchises  are  no  longer  granted  by  the  Legis- 
latures of  states  having  authority  to  do  so,  and  that  they  are 
everywhere  regarded  as  inimical  to  the  public  welfare.  The 
better  opinion  now  is  that  franchises  should  be  indeterminate 
with  adequate  reserved  power  of  control  and  regulation  for 
short  limited  periods.  We  here  quote  from  a  distinguished 
author  upon  this  subject  (Wilcox  on  Franchises,  vol.  2, 
section  292) : 

One  of  the  most  important  conditions  attaching  to  any 
franchise  is  the  period  for  which  it  is  to  run.  During  the 
years  when  neglect  of  the  public  interests  in  franchise  nego- 
tiations was  more  the  rule  than  the  exception,  a  great  many 
cities  granted  perpetual  franchises.  This  policy  has  now 
been  discontinued  in  most  states  and  cities.  There  are  few 
students  of  public  utility  questions,  outside  of  those  who 
may  have  a  direct  financial  interest  in  the  companies,  who 
would  now  claim  that  perpetual  franchises  for  the  use  of 
the  streets  are  in  accordance  with  enlightened  principles  of 
government.  In  fact,  it  is  almost  unthinkable  to  a  citizen 
of  the  twentieth  century  that  special  privileges  in  the  streets 
of  the  city  granted  now  or  in  the  past  should  last  forever. 
Even  where  franchises  do  not  expire  by  limitation  and  are 
not  revocable,  the  right  of  the  state  to  acquire  them  by  con- 
demnation proceedings  is  coming  to  be  generally  recognized. 
It  is  quite  abhorrent  to  a  sense  of  public  justice  that  a  fran- 
chise once  granted  as  a  free  gift  should  not  be  subject  to 
resumption  without  the  payment  of  great  sums  of  money 
on  account  of  the  termination  of  the  franchise  right.  But 
it  is  not  necessary  to  discuss  at  length  the  merits  of  perpetual 
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franchises.     They  lie  outside  the  pale  of  reasonable  con- 
troversy. 

Instead  of  perpetual  franchises,  we  may  have  either 
limited  grants  or  indeterminate  grants.  Many  of  the  states 
have  established  a  maximum  period  for  which  local  fran- 
chises may  be  granted,  ranging,  usually,  from  twenty  to  fifty 
years.  The  short  term  franchise  has  been  extremely  popu- 
lar with  those  who  feel  a  concern  for  the  public  interests. 
There  are,  however,  a  number  of  serious  disadvantages  in 
the  short  term  franchise  as  usually  granted.  In  the  first 
place,  a  street  railway,  like  any  other  important  public  util- 
ity, should  have  a  continuous  and  symmetrical  development 
to  satisfy  the  public  need.  There  is  absolutely  no  reason 
why  we  should  expect  street  railway  service  to  stop  at  the 
end  of  a  fixed  period  of  fifteen,  twenty-five  or  fifty  years. 
There  is  every  reason  to  expect  that  a  utility  designed  to 
satisfy  a  permanent  and  ever-pressing  public  need,  especially 
when  the  utility  has  survived  all  sorts  of  changes  and  become 
more  and  more  firmly  embedded  in  the  general  plan  of  urban 
life  during  more  than  half  a  century,  will  continue  as  a  pub- 
lic necessity  for  an  indefinite  period.  While  it  is  conceivable 
that  some  new  invention  of  the  genius  of  man  may  at  some 
future  time  make  the  street  railway  in  its  present  form 
unnecessary,  there  is  no  reason  to  expect  such  an  event  at 
the  end  of  a  definite  period  of  years  that  can  now  be  fixed. 
Changes  in  the  arts  will  undoubtedly  make  revolutions  in 
the  street  railway  business  in  the  future  as  they  have  in  the 
past;  but,  after  all,  the  demand  for  transit  facilities  is  as 
permanent  as  the  very  existence  of  cities.  A  street  railway 
system,  therefore,  should  be  constructed,  maintained,  and 
operated  with  the  expectation  of  permanent  service.  The 
short  term  franchise,  without  any  recognition  of  the  fact  that 
the  street  railway  property  will  continue  to  be  operated 
passed  the  end  of  the  term,  has  had  bad  results.  Under  such 
a  franchise,  in  the  nature  of  the  case,  a  company  can  hardly  , 
be  induced  to  construct  extensions  into  unprofitable  territory 
depending  upon  the  development  of  future  traffic  for  its 
reward.  When  the  term  of  a  franchise  comes  within  ten 
or  fifteen  years. of  expiration,  all  growth  is  likely  to  cease. 
Not  only  that,  but  improvements  in  motive  power  and  equip- 
ment are  likely  to  cease,  and  deterioration  in  the  property  is 
usually  permitted.    Indeed,  in  extreme  cases  where  a  com- 
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pany  accepts  in  good  faith  the  limitation  of  its  franchise 
term,  without  the  hope  of  being  able  to  recover  its  invest- 
ment at  the  expiration  of  its  grant,  it  inevitably  follows  that 
the  road  will  be  operated  from  the  standpoint  of  squeezing 
out  of  it  the  maximum  revenue  and  putting  into  it  the  mini- 
mum for  operating  expenses  and  maintenance.  Moreover, 
from  the  public  standpoint,  the  limited  term  franchise  usu- 
ally results  in  bringing  the  street  railway  question  forward 
as  a  disturbing  political  issue  at  regular  intervals,  or,  what 
is  worse,  ifi  tempting  the  company  to  keep  in  politics  all 
the  time  in  order  that  it  may  get  an  extension  of  its  rights 
long  in  advance  of  the  period  of  their  expiration.  The  evils 
of  the  short  term  franchise,  without  adequate  provisions  for 
continuity  in  the  development  or  operation  of  the  street  rail- 
way system,  are  almost  as  patent  as  the  evils  of  perpetual 
grants,  although  of  quite  a  different  character. 

In  Massachusetts  and  the  District  of  Columbia,  street 
railway  franchises  have  been  granted  subject  to  revocation  at 
any  time.  This  form  of  grant  is  called  the  indeterminate 
franchise.  When  no  provision  is  made,  however,  for  pur- 
chasing the  physical  property  in  case  of  revocation,  the  inde- 
terminate franchise  becomes  in  effect  practically  perpetual. 
This  is  for  the  reason  that  neither  the  judiciary,  nor  the 
Legislature,  nor  the  city  council,  nor  the  people  at  large  will 
permit  the  destruction  by  the  mere  revocation  of  a  permit 
of  large  bodies  of  capital  invested  in  a  necessary  public  serv- 
ice. This  form  of  the  indeterminate  franchise  has  been  called 
*  tenure  during  good  behavior.'  But  the  penalty  of  for- 
feiture without  compensation  is  so  drastic  that  behavior  has 
to  become  very  bad  indeed  before  any  community  will  punish 
it.  It  appears  to  be  true,  however,  that,  even  though,  under 
this  form  of  the  indeterminate  franchise,  no  street  railway 
grants  are  in  practice  revoked  except  for  specific  locations 
where  street  railways,  are  no  longer  desired,  the  companies 
have  been  more  diligent  to  respond  to  the  demands  of  the 
public  for  improved  service  and  for  extensions  of  their  lines 
than  under  either  perpetual  or  limited  term  franchises. 

If  we  put  together  the  principle  that  a  public  utility 
should  be  continuously  and  symmetrically  developed  to  meet 
the  needs  of  a  growing  community,  and  the  other  principle 
that  the  street  railway  is  a  public  business  in  which  capital 
should  be  guaranteed  a  limited  risk  and  should  be  satisfied 
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with  a  limited  profit,  we  may  arrive  at  the  right  theory  of 
franchises,  so  far  as  the  question  of  duration  is  concerned. 
The  city  cannot  properly  fulfill  its  function  unless  it  main- 
tains a  continuous  control  over  the  several  uses  of  the  street. 
It  must  have  the  power  at  any  time  to  change  or  improve 
any  public  street,  and  to  readjust  the  locations  and  the  rela- 
tions of  the  public  utility  fixtures  on,  above,  or  below  the  sur- 
face of  the  street.  Moreover,  inasmuch  as  the  street  railway 
business  is  a  public  function,  the  city  must  remain  in  a  posi- 
tion whereby,  in  the  event  that  this  function  is  not  being 
adequately  performed,  it  can  either  resume  it  or  transfer  it 
to  another  agent.  For  these  reasons  it  is  an  essential  feature 
of  a  good  street  railway  franchise  that  the  city  should  have 
the  right  to  terminate  it  at  any  time  or  at  certain  short  term 
intervals  upon  giving  not  more  than  one  year's  no'tice.  On 
the  other  hand,  the  protection  of  the  investors,  who  have 
furnished  the  money  to  construct  the  plant  necessary  for 
the  performance  of  this  public  function,  requires  that,  in 
case  a  company 's  franchise  is  terminated,  the  property  should 
be  purchased  by  the  city  or  by  its  licensee.  Under  such  a 
provision,  it  will  be  safe  for  investors  at  any  time  to  supply 
the  capital  for  the  construction,  extension,  and  improvement 
of  a  street  railway  system,  as  they  will  know  that  whatever 
construction  expenditures  are  made  in  good  faith  and  with 
good  sense  will  be  returned  to  them  if  they  are  not  permitted 
to  continue  the  operation  of  the  system  indefinitely. 

Every  street  railway  franchise,  therefore,  should  be  inde- 
terminate, with  the  proviso  that  a  shifting  of  tracks,  or  even 
a  substitution  of  routes  more  advantageous  to  the  public,  may 
be  required  at  any  time  at  the  expense  of  the  company;  but, 
that  if  the  franchise  is  revoked,  the  entire  physical  property 
shall  be  purchased  either  by  the  city  or  by  another  company 
authorized  by  the  city  to  take  it  over  and  operate  it. 

This  discussion  is  doubtless  somewhat  aside  from  the  real 
issues  in  the  case.  It  is  justified,  if  at  all,  by  the  argument 
made  at  bar  to  the  effect  that  a  perpetual  franchise  is  not 
inimical  to  public  policy  because  of  the  power  reserved  tc 
people  under  the  articles  of  the  Constitution,  before  quoted,  tc 
regulate  and  control  all  corporations  through  a  public  utilities 
commission  or  otherwise.     The   eflftciency  of  such  a  com- 
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mission  in  the  management  of  public  utilities,  is  con- 
ceded, and  doubtless  such  a  law  might  well  be  enacted;  but, 
were  we  now  to  announce  that  the  franchise  in  this  case  is 
perpetual  and  a  public  utilities  commission  were  created, 
much  trouble  would  arise  over  any  rules  or  orders  that  the 
commission  might  make  regarding  the  conduct  of  the  defend- 
ant street  railway,  for  the  reason  that  we  are  justified  in  as- 
suming it  will  claim  its  franchise  is  a  contract,  which  cannot 
be  modified,  even  by  the  state  itself,  much  less  by  a  commission 
or  a  city  government.  It  would  undoubtedly  cite,  in  support 
of  such  contention,  73  Iowa,  from  which  we  have  heretofore 
quoted,  and  Des  Moines  v.  Water  Works  Co.,  95  Iowa,  348, 
as  well  as  many  other  cases  tending  in  that  direction. 

The  result  of  this  discussion  is  to  hold  that  the  city 
council  of  the  city  of  Des  Moines  had  no  power  at  any  time 
to  grant  a  perpetual  franchise  or  a  franchise  in  perpetuity, 
and  that  if  it  had  attempted  to  do  so,  even  in  the  broadest 
terms  its  act  in  so  doing  would  have  been  ultra  vires  and  void. 
Such  being  the  case,  it  could  not  do  indirectly  what  it  was 
forbidden  to  do  directly;  hence  defendant's  evidence  as  to 
practical  construction  or  estoppel  will  not  aid  in  its  <;laim  to 
a  perpetual  franchise.  This  proposition -is  too  fundamental 
to  require  the  citation  of  authorities,  and  we  leave  it  as  too 
axiomatic  to  require  further  discussion. 

III.  The  trial  court  intimated  that,  if  he  were  bound 
to  make  a  finding  upon  the  subject,  the  holding  would  be  that 
the  franchise  expired  with  the  corporate  life  of  the  defendant 

railway  company,  or  rather  of  the  original 
®*  raUways^'d^u-     Company,  to  which  the  franchise  was  granted, 
chise*:  con-^*^"    which  would  be  fifty  years  from  October  1, 
'  1866,  or  October  1,  1916.     There  are  some 

cases  which  lend  support  to  this  view.  See  Omaha  Co,  v. 
Omaha,  179  Fed.  455,  (102  C.  C.  A.  601) ;  St.  Clair  Co.  v. 
Illinois,  96  U.  S.  63,  (24  L.  Ed.  651) ;  People  v.  Central  Union 
Tel.  Co.,  232  111.  260,  (83  N.  E.  829) ;  Wyandotte  Co,  v. 
Wyandotte,  124  Mich.  43,  (82  N.  W.  821).  Some  of  these 
proceed  upon  the  theory  that,  when  the  grant  does  not  fix 
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the  term  and  is  not  to  ** successors  or  assigns/'  the  presump- 
tion obtains  that  it  is  for  the  corporate  life  of  the  grantee 
only;  and  others  upon  the  theory  that  no  time  being  fixed, 
even  if  the  grant  be  to  the  grantee  and  successors,  the  pre- 
sumed intent  of  the  parties  will  be  that  it  was  for  the  life  of 
the  original  grantee,  subject,  however,  to  the  right  of  the 
parties  to  show  that  some  other  term,  within  the  power  of  the 
municipality  to  grant,  was  in  the  mind  of  the  parties.  We 
shall  not  quote  from  these  authorities,  as  they  are  readily  ac- 
cessible. One  case  holds  that,  where  a  franchise  is  unlimited 
as  to  time,  it  exists  either  for  a  reasonable  time  or  is  indeter- 
minate in  character.  Barre  v.  Perry,  82  Vt.  301,  (73  Atl. 
574). 

If,  however,  the  grant  is  to  successors  or  assigns,  it  does 
not  terminate  with  the  life  of  the  corporation  to  which  it  is 
granted,  but  may  be  for  a  term  beyond  the  corporate  life 
of  the  original  grantee.  State  ex  rel.  v,  Oaslight  Co.,  102 
Mo.  472,  (14  S.  W.  974,  22  Am.  St.  Rep.  789) ;  Minneapolis 
V.  Minneapolis  Co.,  215  U.  S.  417,  (30  Sup.  Ct.  118,  54  L. 
Ed.  259) ;  Detroit  v.  Street  By.,  184  U.  S.  368,  (22  Sup.  Ct. 
410,  46  L.  Ed.  592). 

The  defendant  street  railway  company  claims  that  the 
grant  was  expressly  in  perpetuity,  or  at  least  unlimited  as 
to  time,  and  that,  if  the  latter,  it  was  in  perpetuity,  and 
it  assumes  the  middle  ground  that  it  was  for  the 
corporate  life  of  the  original  grantee  only  as  a  matter  of 
safety.  It  does  not  contend,  however,  that  as  the  grant  was 
to  the  original  company,  its  successors  or  assigns,  it  is  not  lim- 
ited to  the  life  of  the  original  grantee,  but  passed  in  per- 
petuity to  its  successors  in  interest. 

We  are  united  in  the  conclusion  that  the  grant  was  not 
in  perpetuity,  and  are  also  of  opinion  that  it  was  not  for 
the  life  of  the  original  grantee.  It  was  either  exclusive  for 
the  limited  period  of  thirty  years,  or  else  ambiguous  and  sub- 
ject to  explanation  by  parol  testimony.  If  the  latter,  it  could 
not,  as  we  have  seen,  be  made  perpetual  either  by  court 
decision,  acts  of  the  parties,  or  by  estoppel.    As  already  indi^ 
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cated,  some  of  the  members  of  the  court  believe  it  was  limited 
to  the  period  of  thirty  years,  and  that  it  expired  January  1, 
1898.  Others  are  of  opinion  that,  whether  it  expired  by  its 
terms  or  not  on  January  1,  1898,  the  conduct  of  the  city  has 
been  such  that  neither  it  nor  the  state  can  insist  upon  an  im- 
mediate ouster.  What  was  done  prior  to  January  1,  1898,  is 
immaterial  to  this  controversy.  But  the  conduct  of  the  parties 
since  that  time  may  be  considered  in  determining  whether 
there  should  be  an  immediate  ouster. 

We  may  here  remark,  parenthetically,  that  the  doctrine 
of  laches  does  not  apply,  save  as  it  may  be  considered  in  de- 
termining the  final  order  which  should  be  made.    That  ques- 
0    Same  •  termi-      ^^^^  ^®  settled  in  the  Cedar  Rapids  Water  Co. 
ftSSShiM :  <^ase,  118  Iowa,  254  et  seq.    We  shall  not  do 

ouster:  laches,    ^^^^^  ^^^^  ^j^^  ^^iBX  precedent  in  support  of 

the  doctrine  here  announced.  Again,  upon  the  question  of 
practical  construction  since  January  1,  1898,  it  is  well  to  note 
that  by  the  Code  of  1897,  sections  775,  776,  it  is  provided  that : 
**  Cities  and  towns  shall  have  the  power  to  authorize  and 
regulate  telegraph,  district  telegraph,  telephone,  street  rail- 
way and  other  electric  wires  and  poles  and  other  supports 
thereof.  ...  No  franchise  shall  be  granted,  renewed  or 
extended  by  any  city  or  town  for  the  use  of  its  streets,  high- 
ways, avenues,  alleys  or  public  places,  for  any  of  the  purposes 
named  in  the  preceding  section  unless  a  majority  of  the  legal 
electors  voting  thereon  vote  in  favor  of  the  same  at  a  general 
or  special  election."  These  provisions  would  seem  to  be  an 
express  limitation  upon  the  power  of  city  councils,  of  which 
the  street  railway  company  was  bound  to  take  notice. 

As  to  practical  construction,  it  is  to  be  noted  that  the 
defendant  company,  as  successor  in  interest  to  the  rights  of 
the  original  grantee,  has  not,  since  the  year  1898,  complied 

with  terms  of  the  original  ordinance  on  its 

10. Same:  fran-  ° 

cRi^construc-*      part.    It  has  not  paid  taxes  thereunder,  and 
**°"-  in  other  respects  has  failed  to  observe  or  per- 

form the  obligations  of  that  ordinance  on  its  part.    Moreover^ 
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in  the  year  1895,  the  city  council  passed  an  ordinance  giving 
the  defendant  company  a  right  to  carry  the  United  States  * 
mail,  express,  and  freight,  and  material  for  the  construction 
of  its  road,  and  further  provided  that :  *  *  Nothing  in  this  ordi- 
nance contained  shall  be  construed  as  to  extend  the  charter 
of  the  companies  operated  by  the  Des  Moines  City  Railway  be- 
yond the  time  fixed  in  their'original  charter,  and  if  the  charters 
of  any  of  the  said  companies  expire  before  eight  years,  then 
all  rights  granted  by  this  ordinance  shall  also  expire  at  the  ' 
same  time/' 

The  street  railway  was  at  that  time  claiming  to  operate 
under  many  charters  granted  to  different  companies  and  by 
many  municipalities,  which  have  since  been  merged  into 
** Greater  Des  Moines."  This  was  a  clear  indication  on  the 
part  of  the  city  that  it  did  not  recognize  any  of  the  charters 
as  perpetual;  and  we  may  here  remark  that  the  ordinances 
granted  by  the  small  independent  municipalities  were  many 
of  them  without  words  of  succession ;  and,  under  the  holding 
of  the  Supreme  Court  of  the  United  States,  these  became  ex- 
tinct after  the  towns  were  merged  into  the  city  of  Des  Moines 
proper.  Blair  v.  Chicago,  201  U.  S.  400-487,  (26  Sup.  Ct. 
427,  50  L.  Ed.  801) ;  People  v.  Telephone  Co,,  220  111.  238,  (77 
N.  E.  245).  In  passing  this  ordinance  of  1895,  the  city  coun- 
cil clearly  indicated  that  it  understood  all  the  franchises  were 
limited;  and,  as  we  understand  it,  this  original  franchise  of 
the  year  1866,  was  the  only  one,  which  could  expire  within 
the  eight-year  period  mentioned  in  the  ordinance  of  the 
year  1895. 

Reduced  to  its  last  analysis,  the  claim  of  the  street  rail- 
way company  is  that  it  has  complied  with  many  of  the  orders 
of  the  city  council  since  the  year  1898,  although  it  admits  it 
has  not  complied  with  all  the  terms  of  the  original  franchise 
ordinance  of  the  year  1866.  In  other  words,  it  has  observed 
such  conditions  of  the  original  franchise  ordinance  and  such 
subsequent  orders  of  the  city  council  as  it  saw  fit  to  recognize ; 
and  it  is  claimed  that  this  constitutes  a  practical  construe- 
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tion,  binding  upon  the  city,  although,  since  the  expiration  of 
the  thirty-year  period,  the  city  council  has  had  no  authority 
to  extend  the  franchise,  except  upon  a  referendum  vote.  Man- 
ifestly there  is  no  merit  in  the  board  claim  made  for  the  com- 
pany. Furthermore,  the  defendant  company  was  the  assignee 
of  many  franchises;  and,  as  there  was  nothing  in  its  conduct 
which  indicated  that  in  what  it  did  it  was  claiming  to  act 
under  the  original  ordinance  of  1866,  no  estoppel  would  arise. 
Again  it  has  been  held  by  this  court  that,  even  if  both  parties 
act  upon  the  assumption  that  a  franchise  has  not  expired,  this 
will  not  operate  to  extend  or  enlarge  the  franchise.  Cedar 
Rapids  Co,  v.  Cedar  Rapids,  118  Iowa,  234;  See,  also,  to  same 
effect,  Orand  Rapids  Co,  v.  Prange,  35  Mich.  400,  (24  Am. 
Rep.  585) ;  Cincinnati  Co,  v.  City  of  Cincinnati,  52  Ohio  St. 
609,  (44  N.  E.  327) ;  TH-State  Telephone  &  Telegrapk  Co.  v. 
City  (C.  C.)  183  Fed.  854;  Seeger  v.  Mueller,  133  111.  86,  (24 
N.  E.  513) ;  State  v,  Minnesota  Trf,  Co,,  80  Minn.  108,  (83 
N.  W.  32,  50  L.  R.  A.  656) ;  Wormstead  v.  Lynn,  184  Mass. 
425,  (68N.  E.841). 

However,  it  does  appear  that  the  city  has,  since  the  year 
1898,  made  many  demands  upon  the  street  railway  company, 
to  which  it  has  acceded;  and  it  has  upon  orders  of  the  city 

paid  for  paving  and  for  reconstruction  of  its 
^^'rea8onabi?*ttiiie  tracks,  and  in  other  ways  incurred  expense 

upon  the  theory  that,  in  virtue  of  some  ordi- 
nance, it  was  entitled  to  operate  its  cars  upon  the  streets  of 
the  city ;  in  other  words,  that  it  is  not  a  trespasser.  Some 
of  these  things  have  been  done  since  this  action  was  com- 
menced, and  since  the  street  railway  knew  that  its  rights  upon 
the  streets  were  being  questioned.  This  action,  as  will  be 
noticed,  was  commenced  in  the  year  1905,  seven  years  after 
the  ordinance  is  claimed  to  have  expired,  and  about  the  same 
length  of  time  before  the  case  came  here  for  final  determina- 
tion. Since  the  year  1905,  the  street  railway  company  might 
well  have  objected  to  making  any  further  improvements,  be- 
cause of  the  attitude  of  the  state  and  the  city.    But  some  have 
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been  made,  and  the  final  question  is,  What  shall  be  done  with 
the  case?  Our  final  conclusion  is  that  the  franchise  has  ex- 
pired, or  at  least  has  been  indeterminate  since  the  year  1898, 
but  that  it  would  be  wrong  and  inequitable  to  grant  an  order 
for  immediate  ouster.  On  the  other  hand,  present  conditions 
are  intolerable,  and  such  an  order  should  be  made  as  will  ap- 
proximate equity  even  in  a  quo  warranto  proceeding.  We 
think  the  street  railway  company  should  have  a  reasonable 
time  to  negotiate  an  extension  or  renewal  of  its  franchise,  or, 
if  this  cannot  be  done,  that  it  have  the  same  length  of  time 
to  dispose  of  its  property  to  some  one  who  will  consent  to 
operate  under  such  reasonable  franchise  as  the  voters  of  the 
city  of  Des  Moines  may  see  fit  to  grant,  or  to  dispose  of  its 
property  to  the  city  itself,  should  it  elect  to  purchase,  or, 
failing  in  all  this,  that  it  have  the  right  to  remove  its  plant, 
without  let  or  hindrance,  subject  to  any  rights,  if  any,  it  may 
have  against  the  city  of  any  of  the  property  owners  growing 
out  of  its  payments  for  paving,  etc.  As  some  or  all  of  these 
proceedings  may  involve  a  referendum  vote,  and  perhaps  two 
submissions  to  the  people  at  general  or  special  elections,  and 
much  detailed  work,  we  are  constrained  to  grant  the  railway 
company  the  full  period  of  two  years  from  and  after  the  filing 
of  this  opinion  within  which  to  make  compliance  herewith. 

It  follows  that  the  trial  court  was  in  error  in  holding  that 
the  street  railway  franchise  had  not  expired,  and  its  judg- 
ment must  be  and  it  is  reversed.  It  is  our  duty,  as  we  view 
it,  to  enter  such  judgment  as  the  trial  court  should  have 
entered ;  and,  as  each  party  moved  for  a  directed  verdict,  we 
believe  we  have  full  power  in  the  premises  to  direct  what  the 
final  order  should  be.  The  case  will  therefore  be  reversed 
and  remanded,  or,  at  plaintiff's  option,  a  final  judgment  will 
be  entered  in  this  court.  We  have  not  passed  upon  every 
question  presented,  a«d  might,  perhaps,  have  profitably  dis- 
cussed some  other  matters.  But  this  opinion  has  already  ex- 
ceeded reasonable  bounds,  and  we  conclude  by  saying  that 
we  have  no  reason  to  fear  that  the  people  of  the  city  of  Des 
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Moines  will  attempt  to  deal  unfairly  with  the  company.  It 
seems,  in  view  of  the  past  history  of  this  controversy,  that  it 
is  time  for  some  tolerance  on  both  sides.  A  street  railway 
is  absolutely  essential  to  the  future  growth  and  development 
of  a  city.  It  is  as  vital  to  it  as  the  circulatory  EQrstem  to  the 
hui^an  body ;  and  to  be  deprived  of  it  would  practically  mean 
death.  On  the  other  hand,  a  street  railway  has  a  social  profit 
which  cannot  be  entirely  overlooked.  Every  increase  in  popu- 
lation, by  reason  of  birth  or  removal  to  a  city,  has  added  to 
the  valuation  of  its  property.  Defendant's  franchise,  were  it 
existent  today  and  in  perpetuity,  would  be  worth  large 
sums  of  money.  Doubtless  the  original  promotors  conducted 
the  business  at  a  loss  for  a  certain  length  of  time,  and  may 
never  have  profited  a  ieent  therefrom ;  and  they  or  their  suc- 
cessors may  be  entitled  to  great  consideration  on  this  account. 
Regard,  too,  must  be  had  of  the  fact  that,  with  the  growth 
of  the  city,  the  street  railway  company  must  necessarily  be 
put  to  large  expense  in  the  way  of  making  extensions  and 
improvements  in  its  plant,  and  must  often  go  into  localities 
which  are  not  now  populated  at  all,  or,  if  at  all,  very  meagerly ; 
and  by  these  extensions  it  builds  up  and  adds  value  to  the 
property  of  every  citizen.  In  the  final  adjustment  of  matters, 
we  have  no  doubt  that  all  of  these,  as  well  as  many  other  con- 
siderations, will  be  taken  into  account;  and  we  grant  the  time 
indicated  in  order  that  there  may  be  a  period  for  sober  re- 
flection, and  in  the  end  sound  judgment  exercised. 
The  judgment  must,  however,  be  Reversed, 


PmsT  National  Bank  op  Red  Oak,  Iowa,  Appellee,  v.  E.  G. 
Kelly,  County  Treasurer,  Geo.  B.  McCarty,  et  al..  In- 
terveners, Appellants. 

Taxation:     refund:     statutes.     The  proviBions  of  the  Code  author- 
1     izing  a  refund  of  taxes  illegally  paid,  and  indemnifying  purchasers 
at  tax  sales  wrongfully  made,  apply  only  to  actions  against  the 
county. 
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Same:      special  assessments:      payment:      effect.     Pajioent   to 

2  the  county  treasurer  of  special  assessments  levied  for  a  municipal 
improvement  reduces  the  liability  of  the  city  to  the  contractor  to 
that  extent,  and  renders  the  treasurer  liable  to  the  holder  of  certi- 
ficates to  that  amount. 

Same:    recovery  by  contractor:     intervention  by  taxpayer.    Where 

3  special  taxes  assessed  by  a  municipality  for  a  public  improvement 
have  been  paid  to  the  county  treasurer,  thus  reducing  the  obliga- 
tion of  the  city  to  the  contractor  to  cause  valid  assessments  to 
be  made,  taxpayers  cannot  intervene  in  an  action  by  the  con- 
tractor or  his  assignee  against  the  treasurer  and  defeat  recovery 
of  the  amount  so  paid. 

Appeal  from  Palo  Alto  District  Court. — Hon.  D.  F.  Coyle, 

Judge. 

Saturday,  January  25,  1913. 

This  is  a  controversy  over  the  validity  of  certain  taxes 
levied  in  pursuance  of  special  assessments  for  the  construc- 
tion of  a  sewer  in  the  city  of  Emmetsburg.  The  taxes  in 
question  were  paid  under  protest  to  the  county  treasurer. 
The  plaintiff,  as  assignee  of  the  contractor  and  as  a  holder 
of  the  sewer  certificates,  brought  this  action  to  recover  -from, 
the  country  treasurer  the  taxes  so  paid,  amounting  to  the 
sum  total  of  $1,172.  The  taxpayers  intervened.  Each  filed  a 
separate  petition  and  asked  to  recover  the  amount  of  taxes 
paid  by  him  and  then  remaining  in  the  hands  of  the  treas- 
urer. The  action  was  at  law  and  was  tried  to  the  court. 
The  treasurer  offered  no  defense.  The  trial  court  found  for 
the  plaintiff  and  awarded  judgment  accordingly.  The  in- 
terveners appeal. — Affirmed. 

McCarty  cfe  McCarty  and  Davidson  &  Burt,  for  appel- 
lants. 

Carr,  Carr  &  Evans  and  0.  M.  Brockett,  and  John  Men- 
zies,  for  appellee. 
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Per  Curllm. — A  number  of  questions  are  raised  relating 
to  the  state  of  the  record.  We  will  deal  first  with  the  case 
upon  its  practical  merits. 

In  1903,  the  city  council  of  Emmetsburg  instituted  cer- 
tain  proceedings  under  the  statute  for  the  construction  of 
public  sewers.  A  contract  was  entered  into  with  Shepard  & 
Hanrahan.  The  contract  was  substantially  performed  by  the 
contractors,  and  the  work  was  accepted  by  the  city  council. 
Special  assessments  were  ordered  and  levied,  and  certificates 
were  issued  to  the  contractors  in  pursuance  of  the  provisions 
of  the  statute.  The  plaintiflf  is  the  assignee  of  the  contractors 
and  holds  whatever  rights  they  had  by  virtue  of  such  con- 
tract. In  1905  litigation  was  instituted  by  a  large  number 
of  taxpayers  against  the  city  council  and  the  contractors, 
wherein  the  taxpayers  assailed  the  jurisdiction  of  the  city 
council  and  the  validity  of  the  assessment  of  the  special  tax. 
This  litigation  was  in  the  form  of  injunction  proceedings 
brought  by  the  taxpayers.  In  such  proceeding  the  conten- 
tion of  the  taxpayers  was  sustained,  and  it  was  held  therein 
that  certain  irregularities  shown  in  the  proceedings  of  the 
city  council  defeated  its  jurisdiction,  and  that  the  taxes 
assessed  were  therefore  void.  Bennett  v.  City  of  Emmets- 
burg,  138  Iowa,  67.  In  pursuance  of  the  decree  in  that  case, 
the  taxes  were  canceled  as  against  the  complaining  plaintiffs 
therein. 

In  their  petitions  of  intervention,  the  interveners  pleaded 
the  proceedings  and  decree  in  such  former  case  as  an  adjudi- 
cation. The  interveners  were  not  parties  to  that  case.  On 
the  contrary,  they  had  paid  the  taxes  involved  in  this  suit 
before  such  litigation  wi^s  begun.  It  is  manifest,  therefore, 
that  the  decree  in  the  prior  litigation  is  not  an  adjudication 
in  the  ordinary  sense,  either  for  or  against  the  interveners. 
They  do  not,  in  argument,  contend  for  it  as  such.  But  they 
do  contend  that  it  is  controlling  as  a  precedent.  They  con- 
tend, also,  that,  inasmuch  as  the  evidence  in  this  case  is  the 
same  as-  in  the  former,  such  former  ease  becomes  a  precedent 
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both  upon-  the  law  and  the  final  finding  of  facts ;  in  other 
words,  that  the  final  result  in  the  present  case  must  neces- 
sarily be  the  same  as  that  in  the  former  case.  It  will  be 
noted  that  the  interveners  did  not  avail  themselves  of  the 
statutory  remedy  of  appearing  before  the  city  council  and 
filing  objections.  Neither  did  they  avail  themselves  of  the 
remedy  by  injunction.  They  simply  paid  the  taxes  under 
an  alleged  protest,  and  now  claim  to  recover  it  back.  They 
paid  the  tax  in  November,  1905. 

Their  intervention  in  this  suit  in  1909  is  their  first  at- 
tempt to  avail  themselves  of  any  remedy.     Their  interven- 

1.  Taxation:  re-  ^^^^  ^  ^^*  ^^^^  upon  Sections  1417  or  1446 
fund :  statutes,  ^f  ^^  Q,odA ;  these  being  the  sections  corres- 
ponding to  sections  870  and  899  of  the  Code  of  1873.  It  is 
conceded  that  such  sections  apply  only  to  actions  against 
the  oounty.  Hawkeye  Loan  &  Brok.  Co.  v.  Marion,  110 
Iowa,  468. 

The  effect  of  the  payment  of  the  taxes  to  the  treasurer 

2.  samb  :  special     ^^  *^  lender  the  treasurer  liable  to  the  holder 
pfSTnent?  rf^      of  the  Certificates  for  the  amount  so  paid. 

®*^^  Back  of  the  certificate  holders  in  this  case  was 

the  city  of  Emmetsburg,  which  was  liable  to  the  contractor 
for  the  contract  price  of  the  sewer  construction.  First  Nat. 
Bank  of  Red  Oak  v.  City  of  Emmetsburg,  157  Iowa  — . 

The  effect  of  the  payment  of  the  assessments  by  the  in- 
terveners to  the  treasurer  was  to  reduce  to  that  extent  the 

liability  of  the  city  to  the  contractor  and  his 
ery  by  con-^'  assignee.  Can  such  taxpayers  now  appear  in 
vention"i)y         this  action  and  forbid  the  county  treasurer  to 

taxpayer. 

pay  to  the  plaintiff,  as  assignee  of  the  con- 
tractor, the  money  which  was  paid  to  the  treasurer  for  that 
very  purpose?  We  think  not.  The  question  is  quite  con- 
trolled by  the  cases  of  Dittoe  v.  City  of  Davenporty  74  Iowa, 
66,  and  Newcomb  v.  City  of  Davenport,  86  Iowa,  291.  Those 
cases  involved  independent  actions  brought  to  recover  back 
taxes  paid  under  protest  on  the  ground  that  their  assess- 
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ment  was  Vioid;  it  having  been  held  in  a  previous  ease  that 
the  statute  or  ordinance,  under  which  they  had  been  assessed, 
was  unconstitutional.  Trustees  of  Oriswold  College  v.  City 
of  Davenport,  65  Iowa,  633. 

The  case  last  cited  was  an  injunction  proceeding,  and 
the  collection  of  the  tax  was  enjoined  at  the  suit  of  the 
plaintiff.  In  the  Newcomb  case,  supra,  it  is  said  in  the  opin- 
ion that,  ^'were  this  a  like  proceeding,  a  like  judgment  would 
of  course  result";  but  a  recovery  as  for  taxes  paid  under 
protest  was  refused  in  both  of  the  cited  cases.  Interveners 
rely  upon  Winzer  v.  City  of  Burlington,  68  Iowa,  279,  and 
Thomas  v.  City  of  BurUngton,  69  Iowa,  140,  wherein  actions 
to  recover  back  taxes  illegally  assessed  and  paid  under  pro- 
test were  sustained.  It  is  not  easy  to  harmonize  these  cases 
with  the  later  cases.  It  does  appear,  however,  in  the  Burl- 
ington cases,  that  the  taxes  complained  of  were  assessed  against 
lands  which  were  in  no  manner  liable  to  assessment  for  such 
taxes.  The  illegality-  went,  not  to  the  procedure  by  which 
the  assessment  was  ordered  made,  but  it  went  to  the  right 
of  the  city  to  order  an  assessment  by  any  procedure  what- 
ever. For  the  purpose  of  the  case  before  us,  it  is  not  im- 
portant that  we  harmonize  these  cases  with  the  later  hold- 
ings. The  facts  in  the  case  before  us  bear  more  strongly 
against  the  interveners  and  in  favor  of  the  plaintiff  than  do 
the  facts  in  any  of  the  cases  here  cited.  In  the  cited  cases 
the  action  was  brought,  not  against  the  treasurer,  but  against 
the  city,  both  as  the  wrongdoer  and  as  the  recipient  and  bene- 
ficiary of  the  illegal  tax. 

In  the  case  before  us  the  interveners'  action  is  against 
the  treasurer  and  against  the  plaintiff  as  certificate  holders. 
Neither  of  these  parties  is  in  any  manner  responsible  for  the 
illegal  levy.  The  payment  of  the  tax^  into  the  hands  of  the 
treasurer  operated  to  that  extent  to  discharge  the  obligation 
of  the  city  of  Emmetsburg  to  the  sewer  contractor  to  cause 
valid  assessments  to  be  made.  To  permit  the  interveners 
now  to  recover  back  the  money  paid  would  be  to  take  it  from 
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the  contractor  and  his  assignee  after  their  remedy  is  lost 
against  the  city  by  previous  recovery  of  balance  due.  Whether 
the  interveners  could  litigate  the  question  with  the  city  as 
the  beneficiary  of  the  alleged  illegal  tax  is  a  somewhat  dif- 
ferent question.  Considerable  ai^ument  has  been  devoted 
to  the  question  of  the  extent  to  which  the  case  of  Bennett 
V,  City  of  Emmetsburg,  138  Iowa,  67,  has  been  overruled  by 
our  later  cases.  Clifton  Land  Co.  v.  Des  Moines,  144  Iowa, 
625 ;  Collins  v.  Keokuk,  147  Iowa,  233.  In  the  view  we  take 
of  the  case  we  have  no  occasion  to  go  into  that  question. 

For  the  reasons  indicated,  we  think  the  trial  court  ruled 
properly  in  dismissing  the  petition  of  intervention,  and  its 
judgment  is  accordingly  Affirmed. 

Deemer,  J.,  took  no  part. 


J.  T.  Reynolds,  Appellant,  v.   Chicago,  Great  Western 

Railroad  Company. 

RailroadB:  trespassing  animals:  negligence:  evidence.  The  em- 
plojees  of  a  railway  eompanj  are  under  no  obligation  to  the 
owner  of  stock  trespassing  upon  the  right  of  way,  until  their 
presence  is  discovered;  but  upon  discovery  of  their  perU  it  be- 
comes the  duty  of  trainmen  to  exercise  reasonable  care  to  avoid 
injuring  them.  In  the  instant  case  the  evidence  is  held  to  require 
submission  of  the  question  whether  the  engineer  saw  plaintiff's 
horses  in  time  to  have  avoided  the  accident. 

Appeal  from  Calhoun  District  Court. — Hon.  F.  M.  Pov^rs, 

Judge. 

Wednesday,  April  9,  1913. 

Action  for  the  value  of  two  horses  killed  in  a  collision 
with  defendant's  engine  resulted  in  a  directed  verdict  for 


318  Reynolds  v.  Railroad  Co.  [159  Iowa 

the  defendant  and  judgment  thereon.    The  plaintiff  appeals. 
— Reversed, 

Healy  &  Healy,  for  appellant. 

E.  C.  Stevenson  and  Carr,  Carr  &  Evans,  for  appellee. 

liADD,  J. — The  defendant's  track  passed  through  the  farm 
occupied  by  plaintiff  as  a  tenant.  There  was  a  private  cross- 
ing, and  in  the  afternoon  of  January  i,  1911,  shortly  before 
4  o'clock,  plaintiff's  son  and  an  employee  undertook  to  take 
six  head  of  horses  from  the  barnyard  over  this  crossing  into 
the  cornstalk  field  beyond.  Three  of  the  horses  escaped  and 
ran  down  the  track,  but,  as  the  train  approached,  turned 
back,  and  two  of  them  were  killed  by  the  engine  about  sixty 
rods  from  the  crossing.  The  day  was  clear.  Snow  covered 
the  ground  at  considerable  depth  on  both  sides  of  the  track. 
For  a  mile  and  more  either  way  from  the  crossing,  the  grade 
was  level  and  stock  on  the  track  might  be  seen.  The  train 
was  moving  at  the  rate  of  fifteen  or  twenty  miles  an  hour, 
and,  according  to  the  testimony  of  the  fireman,  might  have 
stopped  while  moving  three  hundred  feet.  He  testified  that : 
**It  had  been  storming.  There  was  lots  of  snow.  The  engine 
was  a  regular  snowball.  A  snowball  was  all  there  was  about 
it,  and  we  were  both  wringing  wet.  The  engine  had  windows 
in  front  from  the  engineer's  cab  and  the  fireman's  cab.  They 
had  a  little  board  on  th^  front  to  keep  the  snow  from  break- 
ing the  windows.  They  were  all  covered  up  with  snow. 
Q.  With  the  board  on  there  and  the  snow,  could  you  see 
out.  A.  I  couldn't  on  account  of  the  snow  being  piled 
up  along  the  side  of  the  board,  or  any  one  could  not  see 
out.  .  .  .  There  was  lots  of  snow  and  ice  and  frost  on 
the  windows.  In  order  to  look  out,  the  engineer  and  I 
slipped  the  window  back,  the  side  windows.  You  couldn't 
open  the  front  windows  with  the  boards  on.  It  was  then  that 
I  discovered  that  there  was  a  horse  on  the  pilot.    .    .    ." 
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Redirect :  ' '  Q.  When  that  engine  was  running  south  toward 
Carroll,  the  engineer's  seat  is  on  the  north  side  of  the  engine? 
A.  Yes,  sir.  Q.  The  engineer,  Mr.  Wilson,  was  at  his 
post,  was  hef  A.  Yes,  sir.  Q.  Sitting  on  the  north  side 
of  the  seat  in  the  cab  occupied  usually  by  the  engineer?  A. 
Yes,  sir.  Q.  He  was  looking  ahead?  A.  Yes,  sir.  Q. 
Looking  toward  the  front  of  his  engine  all  the  time  from 
the  time  he  left  Lohrville  until  the  time  you  reached  the 
horses?    A.    Yes,  sir." 

The  engineer  was  dead  at  the  time  of  the  trial.  Plain- 
tiff's son  who  had  undertaken  to  run  around  the  horses  was 
near  the  track  when  the  engine  passed.  He  was  asked:  '^Q. 
Did  you  notice  or  observe  the  window  in  front  of  the  cab, 
the  window  of  the  cab  as  it  went  through?  A.  Yes  sir. 
Q.  Tell  the  jury  whether  there' were  any  boards,  frost,  ice, 
or  snow  on  any  of  those  windows  as  the  engine  went  by  you? 
A.  No,  sir;  there  was  not."  Cross-examination:  '*!  mean 
the  front  and  side  windows,  both  the  front  and  side  windows. 
I  had  noticed  to  see  the  front  window  all  the  time.  It  was 
when  the  engine  was  approaching  me  that  I  saw  the  front 
window,  and  I  stood  out  by  the  railroad  track  and  let  the 
engine  by,  and  I  couldn't  see  the  front  window  then.  Q. 
What  was  it  called  your  attention  to  the  front  windows  that 
there  were  no  boards  there?  A.  Looking  for  the  engineer. 
Q.  Did  you  see  into  the  engine.  A.  Yes,  sir.  Q.  How  far 
in  could  you  see  ?  A.  Well,  it  is  rather  a  little  grade  there, 
and  I  couldn't  see  very  far;  I  was  pretty  low.  There  were 
curtains  on  the  side  of  the  engine.  They  were  canvas  curtains, 
I  think."  Redirect  examination:  ''Those  canvas  curtains 
were  connected  between  the  engine  and  the  tender." 

This  witness  had  previously  testified  that  he  had  ''looked 
at  the  windows  of  the  engine  as  it  went  but  did  not  see  any 
face  at  the  cab  window."  His  testimony  on  this  point  may 
be  reconciled  with  that  of  the  fireman  on  the  theory  that  he 
may  have  been  so  much  lower  than  the  engine  that  the  en- 
gineer was  out  of  the  line  of  his  vision.    As  to  whether  the 
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front  lights  were  covered  with  boards,  snow,  or  frost  there 
was  a  dispute,  and  which  witness  should  have  been  credited 
was  for  the  jury  to  determine.  The  horses  were  on  the  track 
without  right  and  the  defendant's  employees  owed  plaintiff 
no  duty  with  respect  to  them  until  their  presence  was  actually 
discovered.  Meats  v.  Railway,  103  Iowa,  203.  But  upon  dis- 
covering their  peril  such  employees  were  required  to  exercise 
reasonable  care  to  stop  the  train  in  time  to  avoid  injuring 
them,  and  in  determining  whether  they  discovered  the  horses 
on  the  track  prior  to  the  collision  the  plaintiff  is  not  con- 
cluded by  the  testimony  of  the  employees,  but  the  jury  are 
to  determine  this  from  all  the  evidence  and  adduced  circum- 
stances proven.  As  the  day  was  clear,  the  track  for  a  mile 
ahead  within  line  of  vision  of  one  looking  from  the  cab  in  the 
direction  the  engine  was  moving,  the  cab  windows  were  un- 
obscured  by  snow,  frost,  or  boards,  as  the  jury  might  have 
found  and  the  engineer  was  at  his  station  in  the  cab  actually 
looking  in  the  direction  the  engine  was  moving,  the  issue  as 
to  whether  he  actually  saw  the  horses  in  time  to  have  avoided 
injuring  them,  had  he  exercised  ordinary  care  after  their 
discovery,  was  for  the  jury  to  determine.  Purcell  v.  Bail- 
way,  117  Iowa,  667;  Gregory  v.  Railway,  126  Iowa,  231; 
Johnson  v.  Railway,  122  Iowa,  556;  Farrell  v.  Railway,  123 
Iowa,  690;  Christiansen  v.  Railway,  140  Iowa,  345;  Tara- 
shonsky  v.  Railway,  139  Iowa,  709. 

The  court  erred  in  not  submitting  the  tissues  to  the 
jury. 

The  judgment  is  Reversed. 


Eugene  J.  Funk  v.  The  Leonard  Const?ruction  Co., 

Appellant. 

BCaster  and  servant:     vice-principal:     neoligencs.     The  question  of 

1    whether  an  employee  is  acting  in  the  capacity  of  a  vice-principal 

is  to  be  determine*d  from  the  character  of  the  service  performed 
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bj  him  rather  than  from  his  title  or  rank.  A  general  superintend- 
ent in  charge  of  work,  directing  what  should  be  done,  the  time 
and  manner  of  performing  the  service,  and  with  authority  to  em- 
ploy and  discharge  workmen,  was  a  vice-principal,  and  his  act  in 
furnishing  a  servant  an  unsuitable  appliance  was  negligence  for 
which  the  master  was  liable. 

Same:     nbqligence:     save  appliances:     evidence.    An  employer  is 

2  required  to  exercise  reasonable  care  in  furnishing  a  servant  with 
appliances  which,  if  handled  with  ordinary  prudence,  can  be 
safely  used  in  the  performance  of  the  work ;  and  he  is  responsible 
therefor  whether  this  duty  is  performed  directly  by  himself  or 
through  another.    Evidence  held  to  require  submission  of  the  ques- 

>   tion  of  whether  defendant  exercised  reasonable  care  in  furnishing 
plaintiff  with  a  rope  suitable  for  hoisting  iron  pipes. 

Same:      instructions.     An  employer  is  only  bound  to  use  ordinary 

3  care  in  selecting  and  furnishing  suitable  appliances  with  which 
his  servants  are  to  work:  So  that  an  instruction  in  an  action  for 
injury  caused  by  the  breaking  of  a  rope  used  in  hoisting  heavy  pipes, 
that  if  the  rope  broke  because  it  was  not  strong  enough  and  reason- 
ably sufficient  to  stand  the  strain  the  defendant  would  be  liable  for 
negligence  was  erroneous,  and  the  error  was  emphasized  rather 
than  cured  by  another  instruction  correctly  stating  the  law. 

Same:    insosuctions  :    refusal  of  requests.    Where  the  evidence  was 

4  conflicting  as  to  whether  plaintiff's  injury  was  caused  by  the  use 
of  an  insufficient  rope  or  because  a  knot  was  improperly  tied  in 
the  rope,  an  instruction  that  if  the  evidence  was  just  as  consistent 
with  one  theory  as  the  other  plaintiff  could  not  recover  was  prop- 
.erly  refused;  as  the  court  in  other  instructions  told  the  jury  that 
plaintiff  could  only  recover  if  the  rope  broke  because  insufficient, 
and  could  not  recover  if  it  broke  because  improperly  tied. 

Appeal  from  Linn  District  Court. — Hon.  P.  0.  Ellison, 

Judge. 

Thursday,  April  10,  1913. 

Action  for  damages  resulted  in  a  judgment  against  de- 
fendant, from  which  it  appeals. — Reversed. 

DawUy  &  Wheeler^  for  appellant. 

Jamison,  Smyth  &  Hann,  for  appellee. 
Vol.  159  lA.— 21 
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Ladd,  J. — The  defendant,  an  Illinois  corporation,  was 
engaged  in  the  construction  of  two  lai^  buildings  in  Cedar 
Rapids  and  had  in  its  employment  many  workmen.  At  the 
time  in  question,  only  the  foundations  of  these  buildings 
had  been  constructed.  These  were  about  eighty  feet  apart 
and  between  them  stood  a  small  wooden  structure  with  gable 
roof  fifteen  or  twenty  feet  high  at  the  eaves  and  thirty-eight 
feet  at  the  comb.  On  one  side  of  this  building,  and  near  its 
end,  a  temporary  tower  had  been  erected,  ninety  or  one  hun- 
dred feet  high,  for  the  purpose  of  elevating  the  concrete  after 
being  mixed  below,  and  distributing  it  to  different  parts  of 
the  buildings  through  a  pipe  which  extended  from  a  hopper 
near  the  top  of  this  tower  to  a  lower  tower,  and  then  to 
the  buildings  below.  The  pipe,  after  running  to  the  building 
north  of  the  tower,  had  been  taken  down  and  on  June  3, 
1910,  was  lying  on  the  floor  of  the  south  building  and  across 
the  wooden  structure  preparatory  to  raising  it  by  means  of 
pulleys  to  its  proper  position  for  distributing  concrete  to 
the  south  building.  These  pulleys  were  attached  to  hooks  at 
the  end  of  an  inch  shank  and  were  hooked  over  a  steel  cable 
extending  from  near  the  top  of  the  tower  and  with  the  other 
end  attached  to  some  object  beyond  the  lower  tower,  and  were 
kept  from  sliding  down  the  cable  by  one-half  inch  manila 
rope,  called  the  '* spreader  rope,"  which  was  tied  to  the  tower 
immediately  underneath  the  steel  cable  with  a  three-fourths 
inch  rope  six  to  eight  feet  long  doubled,  so  that  it  could  be 
shortened  by  twisting,  and  to  each  of  the  pulleys,  being  tied 
with  a  knot  to  the  shank  of  each  pulley.  Wires  were  fastened 
from  this  shank  to  the  point  of  the  hook  so  that  it  would  not 
slip  off  the  cable.  This  left  the  spreader  rope  close  to  or 
against  the  cable  and  the  pulleys  five  or  six  feet  apart.  The 
pipe  was  eight  inches  in  diameter  and  in  sections  twelve  feet 
long.  These  were  fastened  together  and  laid  in  a  wooden 
trough.  Long  half-inch  ropes,  called  "lift  ropes,"  were  tied 
around  the  pipe  and  trough,  and  the  other  end  run  through 
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the  pulleys  and  down  for  the  men  to  take  hold  of  and  pull 
in  raising  the  pipe  to  position  for  use. 

To  the  end  of  the  steel  cable  at  the  top  of  the  tower  was 
attached  a  strong  wire  which  extended  to  an  iron  windlass 
on  the  ground  one  hundred  and  eighty-three  feet  distant, 
and,  by  means  of  this  windlass,  the  cable  was  let  down  near 
the  floor  or  ground  and  hauled  back  in  place.  It  had  been 
unwound  so  as  to  allow  the  cable  to  sag  until  it  nearly  reached 
the  floor  where  the  pipe  and  troughs  and  ropes  were  lying. 
Before  raising  the  pipe  to  position,  several  of  the  sections 
were  fastened  together  and  laid  in  the  wooden  trough.  The 
ends  of  lift  ropes  having  been  tied  about  this  as  far  apart 
as  the  pulleys,  the  other  ends  run  through  the  pulleys  and 
are  taken  hold  of  by  the  men.  The  cable  was  straightened 
up  by  means  of  the  windlass  and  the  pipe  and  troughs  raised 
by  the  men  pulling  the  long  ropes  through  the  pulleys  from 
the  floor.  After  the  north  end  of  the  spout  got  above  the 
'* eaves"  of  the  wooden  building,  it  swung  lengthwise  toward 
the  tower  so  that  part  of  it  was  above  the  roof  of  the 
small  building  and  a  part  above  the  floor  of  that  being 
constructed.  Then  the  cable  was  again  lowered,  some  sec- 
tions of  pipe  added,  the  pulleys  slipped  further  up  on  the 
cable  toward  the  tower  and  cable  partly  straightened  again, 
and  the  pipe  again  raised  by  means  of  the  lifting  ropes 
which  were  so  arranged  as  to  again  swing  the  pipe  length- 
wise toward  the  tower.  This  was  continued  until  about  one 
hundred  and  ten  feet  of  pipe  and  trough  had  been  coupled 
together,  and  in  the  same  manner  an  effort  was  made  to  lift 
the  pipe  to  the  place  where  this  north  end  could  be  attached 
to  the  hopper  at  the  east  side  near  the  top  of  the  tower. 
When  all  the  pipe  had  been  coupled  together  and  the  hooks 
adjusted  on  the  steel  cable  for  the  final  lifting  of  the  pipe 
to  its  proper  position,  the  general  superintendent  in  charge 
of  the  work  constructing  the  buildings,  Byron,  ordered  the 
plaintiff  to  go  from  the  floor  of  the  building  being  constructed 
where  he  was  then  engaged  to  the  roof  of  the  wooden  building 
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and  assist  in  pulling  on  the  lifting  ropes  which  came  down 
from  the  pulleys  above.  Upon  reaching  the  roof ,  one  of  the 
four  men  already  there  handed  plaintiff  a  rope  which  came 
down  on  the  west  side  of  the  pipe  and  trough,  the  others 
coming  down  on  the  east  side ;  and,  as  plaintiff  could  not  pull 
where  they  were  standing  without  doing  so  against  the  pipe, 
he  went  westward  along  the  comb  of  the  roof  until  about  eight 
feet  west  of  the  pipe,  and  there  pulled  on  the  lifting  rope, 
about  forty  others  doing  the  same,  and,  when  the  pipe  had 
reached  to  a  position  about  twenty  feet  above  the  comb  of  the 
roof  where  plaintiff  stood,  the  spreader  rope  broke  between 
the  first  and  second  pulleys  from  the  tower,  and,  as  the  men 
let  go  the  lift  ropes,  the  pipe  and  troughs  fell,  the  latter  strik- 
ing plaintiff  and  rendering  him  senseless  so  that  he  rolled 
off  the  roof  to  the  ground  below  and  was  seriously  injured. 

The  only  question  of  negligence  submitted  to  the  jury 
was  whether  defendant  failed  to  exercise  ordinary  care  in 
furnishing  a  rope  which  was  strong  enough  and  reasonably 
suitable  and  sufScient  to  bear  the  strain  and  sustain  the  weight 
of  the  metal  spout  and  trough  which  were  used  in  carrying 
the  concrete. 

I.    The  first  contention  is  that  Byron,  in  using  the  one- 
half  inch  rope  instead  of  one  three-fourths  of  an  inch  in 
1    mastitr  and       diameter  as  a  spreader  rope  was  a  fellow  ser- 
p?r}i^i\1^eff.  va^*   0^   plaintiff   for   that   this   concerned 
iigence,  merely  a  detail  of  the  work,  and  for  this  rea- 

son the  defendant  is  not  liable.  This  is  on  the  theory  that, 
safe  tools  and  appliances  having  been  furnished  by  the  master, 
he  is  not  responsible  for  the  choice  by  the  servant  of  those 
which  are  unsafe,  even  though  this  may  have  been  done  at 
the  suggestion  of  the  foreman.  McQtieeny  v,  RwUway,  120 
Iowa,  522;  Benn  v.  NvU,  65  Iowa,  407;  Ashcraft  v.  Daven- 
port Locomotive  Works,  148  Iowa,  420;  1  Bailey,  Personal 
Injuries,  section  196 ;  Maker  v.  Thropp,  59  N.  J.  Law,  186, 
(35  Atl.  1057) ;  Broum  v.  People's  Gas  Light  Co.,  81  Vt.  477, 
(71  Atl.  204, 22  L.  R,  A.  [N.  S.]  738) ;  Alaska  Treadwell  Gold 
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Mining  Co.  v.  Whelan,  168  U.  S.  86,  (18  Sup.  Ct.  40,  42 
L.  Ed.  390) ;  Ross  v.  Walker,  139  Pa.  42,  (21  Atl.  157, 159,  23 
Am.  St.  Rep.  160) ;  Prescoti  v.  Ball  Engine  Co.,  176  Pa.  459, 
(35  Atl.  224,  53  Am.  St.  Rep.  683).  The  last  two  cases  lay 
stress  on  the  fact  that  the  foremen,  whose  acts  were  treated 
as  those  of  fellow  servants,  were  not  those  of  vice  principals. 
In  Vogel  v.  American  Bridge  Co.,  180  N.  Y.  373,  (73 
N.  E.  1,  70  L.  R.  A.  725),  the  defendant  **had  contracted  to 
erect  an  iron  or  steel  frame  for  a  roof  upon  a  factory  build- 
ing, and  the  plaintiff  was  one  of  a  gang  of  men  employed  by 
the  defendant  upon  the  contract  work.  The  foreman,  or  'boss 
of  the  job,'  as  he  is  called,  was  one  McMahon,  a  competent 
man,  and  the  workmen  were  under  his  direction.  His  author- 
ity comprehended  the  management  of  .the  work  and  the  em- 
ployment  or  discharge  of  the  workmen  on  the  job.  At  the 
time  the  accident  occurred,  the  n^en  were  engaged  in  raising 
one  of  the  trusses  to  an  upright  position  in  order  thereafter 
to  raise  it  into  its  place  in  the  roof.  This  was  effected  by 
a  rope  attached  to  the  peak  of  the  truss,  which  ran  to  the 
block  and  tackle  of  a  pole  or  derrick.  A  rope  which  lay  upon 
the  ground,  being  examined  by  some  of  the  men,  was  rejected 
by  them  as  not  being  strong  enough.  They  proceeded  to  the 
toolhouse  to  get  another  rope,  and,  having  been  asked  by  the 
foreman  their  purpose,  were  told  by  him  to  go  back  and 
use  the  one  they  had,  saying,  *It  is  strong  enough.'  They 
did  so,  and  made  the  rope  fast.  Before  the  truss  was  raised 
into  position,  the  rope  broke,  and  the  truss  fell  upon  the 
plaintiff  and  broke  his  leg."  The  court  was  divided  as  to 
whether  the  defendant  was  liable.  Gray  J,,  with  whom  three 
of  the  judges  concurred,  saying: 

The  doctrine  of  the  responsibility  of  the  master  for  the 
neglect  or  default  of  one  who,  in  the  eye  of  the  law,  is  his 
alter  ego  applies  to  the  obligation  to  furnish  to  his  employes 
a  reasonably  safe  place  to  work  in  and  safe  appliances  to 
work  with.  When  the  master  is  represented  by  one  who 
may  be  regarded  as  his  alter  ego  or  a  vice  principal  in  the 
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work,  if  the  specific  act  which  is  the  subject  of  a  complaint  is 
one  which  can  be  properly  regarded  as  within  the  personal 
duty  of  the  master,  and  not  as  some  act  in  the  line  of  a  mere 
servant's  duty,  then  the  master  is  justly  chargeable  with 
the  results,  whether  it  be  an  act  of  negligent  performance 
or  one  of  omission.  ...  In  all  cases  where  the  question 
of  the  master's  liability  in  this  form  has  arisen,  it  is  made 
to  depend  upon  whether  the  act  omitted  or  neglectfully  per- 
formed by  the  alter  ego  was  one  which  might  be  regarded  as 
within  the  personal  duty  of  the  master,  or  whether  it  was 
some  act  in  the  line  of  a  mere  servant's  duty.  If,  in  the  exer- 
cise of  judgment  by  the  master's  representative,  he  omits  to 
do  something  which  has  been  foreseen  and  provided  against 
by  the  master,  the  latter  should  not  be  regarded  as  chargeable 
with  a  responsibility  for  the  result.  .  .  .  The  contract 
of  the  master  does  not  extend  further  in  the  direction  of 
indemnifjdng  his  servant  against  injury  from  negligent  acts 
than  that  the  negligence  must  be  his  own,  or  such  as  is  legally 
to  be  charged  to  him.  If  the  master  does  or  must  employ 
some  one  to  represent  him  in  managing  the  performance  of 
the  work,  and  he  neglects  no  precaution  in  the  selection  of  a 
competent  foreman  and  in  making  all  reasonable  provi- 
sion for  a  safe  and  proper  execution  of  the  work,  he  has  dis- 
charged his  duty.  As  to  the  details  in  the  execution  of  the 
work,  the  foreman  and  workmen  are  fellow  servants. 

The  defendant  was  held  not  to  be  liable.  On  the  other 
hand,  CuUen,  C.  J.,  with  whom  two  judges  concurred,  de- 
clared that: 

McMahon  was  not  a  mere  fellow  servant  of  plaintiflp  but 
the  alter  ego  of  the  defendant,  and  that  for  his  negligence 
the  defendant  was  liable.  The  furnishing  of  suitable  rope 
and  other  appliances  for  the  prosecution  of  the  work  was 
the  master's  duty.  If  the  alter  ego  of  the  master  refused  to 
give  the  workmen  a  proper  rope,  I  cannot  see  that  the  case 
differs  in  principle  from  one  where  the  master  failed  to 
provide  rope  at  all.  .  .  .  The  vital  distinction  between 
this  case  and  those  cited  by  my  Brother  Gray  is  that  in 
those  cases  the  negligence  which  was  the  foundation  of  the 
plaintiff's  claim  was  that  of  a  mere  foreman.  Here  it  was 
the  negligence  of  one  who  for  all  purposes  was  the  repre- 
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sentative  and  vice  principal  of  the  defendant.  When  the 
master  furnishes  sufScient  appliances,  and  an  unsuitable  one 
is  used,  owing  solply  to  the  act  of  a  mere  foreman  or  other 
employe,  then  such  selection  is  a  detail  of  the  work  for 
which  the  master  is  not  responsible.  But  when  the  use  of 
the  improper  appliance  is  due  to  the  refusal  of  the  master 
or  his  alter  ego  to  allow  the  workmen  to  take  a  proper  appli- 
ance, though  he  may  have  such  appliances  on  hand,  the  situ- 
ation is  exactly  the  same  as  if  he  had  failed  altogether  to  fur- 
nish proper  appliances. 

The  real  difficulty  lies  in  the  determination  of  whether 
what  was  done  was  within  the  scope  of  the  employment  of 
the  vice  principal  or  of  that  of  a  fellow  servant.  In  this 
state,  the  test  in  determining  whether  the  relation  to  the 
master  is  that  of  vice  principal  is  not  so  much  the  title  or 
rank  of  the  employee  as  the  character  of  the  service  per- 
formed. McQueeny  v.  Railway,  120  Iowa,  522;  Collingwood 
v.  Railway,  125  Iowa,  537 ;  Beresford  v.  American  Coal  Co., 
124  Iowa,  34. 

Regardless  of  whether  the  majority  or  minority  of  the 
judges  in  the  Voffel  case  were  right,  it  is  very  clear  that,  in 
the  case  at  bar,  the  superintendent,  in  what  he  did,  was  act- 
ing as  vice  principal.  Byron  was  the  general  superintendent 
in  actual  charge  of  the  construction  of  the  buildings,  with 
several  foremen  under  him,  and  directed  what  should  be 
done,  how,  and  when,  and  employed  and  discharged  the 
workmen.  Another  Hadsell  appears  to  have  been  in  gen- 
eral control  of  the  defendant's  affairs  in  constructing  these 
and  several  buildings  in  other  cities.  He  visited  Cedar 
Rapids  a  few  hours  about  once  a  week  and  looked  over  the 
work  being  done  and  was  BjTon's  superior  in  authority. 
Byron  testified  that  **we"  bought  the  ropes  of  a  hardware 
company  in  Cedar  Rapids;  that  *'the  ropes  were  attached 
to  the  hooks  and  pulleys  by  means  of  a  knot  and  some  by 
a  half  hitch'';  that  *' Frank  Ware  and  Jesse  Eaton  and  others 
attached  the  ropes";  that  this  was  done  before  the  pipe  was 
raised  for  the  north  building ;  that,  in  choosing  the  half -inch 
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rope,  he  considered  it  sufficient ;  that  he  and  Hadsell  thought 
it  strong  enough;  that  **the  greatest  strain  or  weight  of  the 
spout  fell  on  the  steel  cable ;  that  there  was  very  little  strain 
on  the  small  rope;"  that  **we  had  three-fourths  inch  rope''; 
that  he  never  discussed  the  question  of  whether  to  use  the 
three-fourths  inch  rope  with  any  one  except  Hadsell ;  that  he 
was  not  familiar  with  the  strength  of  ropes,  save  from  long 
experience,  and  that,  in  using  a  half -inch  rope,  he  relied  on 
the  judgment  of  Hadsell. 

This  spreader  rope  was  not  used  by  the  workmen,  save 
in  connection  with  and  as  a  part  of  the  apparatus  as  an  en- 
tirety for  raising  the  pipes  and  troughs  of  which  it  was 
as  essential  an  element  as  the  cable  or  the  hooks.  The  lift- 
ing ropes  were  used  by  the  workmen,  and,  had  the  defect 
been  in  these,  there  would  be  some  ground  for  saying  they 
were  responsible  for  mistakes  in  selection ;  but  they  had  noth- 
ing to  do  with  the  use  of  the  spreader  rope,  save  as  this 
was  a  part  of  the  apparatus  or  rigging  furnished  for  the 
purpose  of  lifting  the  pipes  in  place.  They  were  no  more 
concerned  in  the  selection  of  one  part  thereof  than  the  other. 
As  an  entirety,  it  was  furnished  by  the  defendant  or  by 
Byron  and  Hadsell,  acting  for  it ;  and,  as  furnishing  the  nee- 
essary  appliance  with  which  to  do  the  work  is  a  masterial 
duty  therein,  they  were  vice  principals.  Cal.  Hirsck  &  Sons 
Iron  &  RaU  Co.  v.  Coleman,  227  111.  149  (81  N.  B.  21). 

It  is  elementary  that' the  employer  is  required  to  exer- 
cise reasonable  care  in  furnishing  appliances  which,  if  han- 
2.  Same:  nesii-  ^^®^  ^^^  ordinary  prudence,  can  be  safely 
T^Aances:%i.^'  "^^  ^7  *^^  employee  in  the  performance  of 
^"^'  the  task  assigned  him,  and  he  is  responsible 

therefor  whether  this  duty  is  performed  by  himself  or  through 
another.  In  other  words,  such  duty  is  nondeligable.  Fink 
V.  Des  Moines,  84  Iowa,  321 ;  WUder  v.  Great  Western  Cer- 
eal Co,,  134  Iowa,  451 ;  Anderson  v.  Railway,  109  Iowa,  524. 

There  was  evidence  tending  to  prove  the  negligence  al- 
leged.    Whether  the  spreader  rope  had  broken  in  raising 
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the  pipe  for  the  north  building  was  in  dispute.  Haller  tes- 
tified that,  about  the  time  he  and  Punk  were  ordered  to  go 
on  the  wooden  building,  he  brought  a  three-fourths  inch 
rope  to  Byron,  having  been  ordered  by  some  one  to  get  it, 
and  asked  him  if  he  was  going  to  use  it,  and  that  Byron 
said  *'No";  that  Haller  then  asked  what  he  was  going  to 
do  with  it,  and  Byron  said,  **  Throw  it  down  some  place  there 
and  go  on  the  roof."  Gardner  testified  that,  when  prepar- 
ing  to  raise  the  pipe,  some  one  asserted  that  he  did  not  think 
the  spreader  rope  was  strong  enough,  and  suggested  a  heavier 
rope,  but  that  Bjo^n  replied,  **We  haven't  time  to  bother 
with  that,  and  we  will  put  it  up  that  way."  Byr'on  denied 
that  the  three-fourths  inch  rope  was  brought  by  Haller  or 
that  anything  was  said  to  him  about  using  a  stronger  rope. 
As  the  rope  was  a  part  of  the  appliance,  Byron's  refusal 
to  ehange  it  was  merely  an  insistence  on  the  use  of  the  ap- 
pliances as  furnished.  The  evidence  was  enough  to  carry 
the  issue  of  whether  defendant  had  exercised  reasonable  care 
in  furnishing  an  apparatus  for  lifting  the  pipes  and  troughs 
with  rope  of  sufiScient  strength;  and  the  contention  of  de- 
fendant that  what  Byron  did  in  the  matter  was  merely  the 
act  of  a  fellow  servant  is  without  foundation. 

II.    The  thirteenth  paragraph  of  the  charge  is  criticized. 
Therein  the  courj;  instructed  that : 

If  you  find  that  the  rope  broke  because  it  was  not  strong 
enough  and  reasonably  sufficient  to  stand  the  strain  and  sup- 
port the  spout  which  it  was  used  in  raising,  then  the  defend- 
ant would  be  guilty  of  negligence,  even  though  you  may 
also  find  that  other  causes  contributed  to  the  breaking  of  the 
rope.  If  you  find  from  the  evidence  that  the  rope  was  strong 
enough  and  reasonably  sufficient  to  stand  the  strain  and  sup- 
port the  spout,  and  that  it  broke  because  of  the  knots  being 
improperly  tied  in  such  a  way  as  to  weaken  the  rope,  and 
not  because  of  its  insufficiency  or  want  of  strength,  inde- 
pendent of  the  knots  or  the  way  they  were  tied,  then  the 
defendant  would  not  be  liable.  But  if  you  find  from  the 
evidence  that  defendant  was  guilty  of  negligence  in  failing 
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to  furnish  a  sufficiently  strong  rope,  as  charged,  and  that  by 
reason  thereof  plaintiff  was  injured  while  in  the  exercise  of 
ordinary  care  and  caution  on  his  part,  the  defendant  would 
be  liable,  although  you  may  further  believe  from  the  evidence 
that  the  negligence  of  a  fellow  servant  contributed  to  the 
injury. 

This  instruction  was  erroneous  for  two  reasons:     (1) 
It  is  not  a  correct  statement  of  the  law;  and  (2)  it  is  in  con- 

3    Same-  instruc-   ^^^^  ^^^^  ^^®  ninth  instruction,  which  laid 
Uons.  down  the  law  correctly  by  saying  that,  **if  the 

defendant  exercised  ordinary  care,  caution,  and  judgment 
in  selecting  and  furnishing  rope  for  it  that  was  strong  and 
reasonably  sufficient  and  suitable  for  the  purpose  of  elevat- 
ing said  metal  spout  when  properly  used,  and  did  not  know, 
or  in  the  exercise  of  ordinary  care  and  caution  could  not 
have  known,  that  the  rope  so  furnished  was  not  strong 
enough  to  bear  the  strain  of  weight  which  was  to  be  put 
upon  it  in  raising  said  spout  to  its  position,  then  the  defend- 
ant would  not  be  guilty  of  negligence.'' 

The  seventh  instruction  was  of  import  like  the  ninth, 
and  the  same  thought  was  expressed  in  others,  and  in  the 
fourth  the  jury  was  told  that  the  mere  breaking  of  the  rope 
raised  no  presumption  of  negligence  on  the  part  of  the  de- 
fendant. That  the  law  is  as  stated  in  the  ninth  instruction 
is  not  open  to  dispute.  All  required  of  defendant  was  that 
it  exercise  ordinary  care  in  furnishing  suitable  appliances 
with  which  to  perform  the  wiork;  in  this  case  the  apparatus 
for  raising  the  pipes  with  spreader  rope  strong  enough  and 
reasonably  sufficient  to  stand  the  strain.  But  the  jury  was 
told  in  instruction  13  that,  if  it  was  not  in  fact  strong  enough 
and  sufficient  to  stand  the  strain,  the  defendant  was  negli- 
gent. As  it  was  not,  this,  in  effect,  told  the  jury  to  find  against 
it  on  this  issue.  The  difference  between  furnishing  a  reason- 
ably safe  appliance  and  exercising  ordinary  care  in  so  doing 
may  be  and  often  is,  in  view  of  the  facts  disclosed,  merely 
a  matter  of  technical  accuracy  and  error  in  defining  the 
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duty;  to  furnish  a  safe  appliance  instead  of  exercising  ordi- 
nary care  in  doing  so  may  sometimes  prove  to  be  without 
prejudice.  Brusseau  v.  Brick  Co.,  133  Iowa,  245.  But  here 
the  essence  of  defendant's  duty  was  that  of  selecting  a  suit- 
able spreader  rope  for  the  apparatus  employed. 

It  was  not  necessarily  bound  to  furnish  one  strong  enough, 
as  the  jury  was  told,  but  to  exercise  ordinary  care  and  skill  in 
selecting  one  of  suflScient  strength  to  carry  the  load  aud  resist 
the  strain  to  which  put  in  the  use  made  of  it.  Considering  the 
instructions  as  a  whole  does  not  obviate  the  error  in  the  first 
sentence,  for  it  is  emphasized  rather  than  explained  by  what 
follows.  The  fact  that  the  law  was  laid  down  correctly  else- 
where did  not  obviate  the  error,  for  the  jury  would  not  know 
which  rule  to  follow.  A  like  error  was  adjudged  reversible 
in  Armour  &  Co.  v.  Russell,  144  Fed.  614  (75  C.  C.  A.  416, 
6  L.  R.  A.  [N.  S.]  602).  There  is  no  escape  from  the  con- 
clusion that  there  was  error  in  the  instruction  and  that  the 
same  was  prejudicial. 

III.    The  sixteenth  instruction  was  rightly  refused  be- 
cause the  evidence  was  in  conflict  as  to  whether  the  rope 

broke  because  of  the  knot  at  the  shank  of  the 
tions :  refusal     puUeys  being  improperly  tied  or  the  rojye  not 

being  of  suflScient  strength.  The  second  in- 
struction refused  was  to  the  eflfect  that,  if  the  evidence  was 
just  as  consistent  with  the  theory  that  t}ie  rope  broke  be- 
cause it  waa  improperly  tied  as  that  this  happened  for  that 
it  was  too  small,  the  plaintiff  had  failed  to  make  out  a  case. 
There  was  no  error  in  refusing  thus  to  emphasize  the  bal- 
ancing of  probabilities  in  view  of  the  fact  that,  in  the  ninth 
instruction  given,  the  jurjr  was  told  that  only  in  event  of 
the  rope  not  being  strong  enough  could  plaintiflf  recover;  and 
in  the  thirteenth  instruction  that,  if  the  rope  broke  because 
of  the  knots  being  improperly  tied,  the  same  result  must 
follow.  This  put  the  issue  clearly  before  the  jury.  The 
fifteenth  instruction  requested  was  included  in  those  given. 
It  will  be  necessary  to  modify  the  twelfth  instruction  on 
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another  trial.  The  issue  of  contributory  negligence  was  for 
the  jury,  and  so  clearly  does  this  appear  that  a  review  of 
the  evidence  seems  unnecessary. 

Because   of   the    error   pointed   out,   the   judgment   is 
Reversed, 


Aloysius  Joseph  Elberts,  Appellee,  v.  Josephine  Anna 

Marie  Elberts,  et  al..  Appellants. 

Wills :   CONSTBTJCTION:  REPUGNANCY.  A  will  should  be  80  construed  as  to 

1  carry  out  the  intent  ol  the  testator  as  expressed  therein,  and  if 
possible  give  effect  to  all  its  provisions;  but  where  a  subsequent 
provision  is  so  repugnant  to  a  prior  one  creating  an  unlimited  es- 
tate that  to  give  it  effect  would  destroy  the  manifest  purpose  ex- 
pressed in  the  first  provision,  the  latter  provision  is  void;  however, 
a  subsequent  provision  simply  limiting  the  enjoyment  or  control 
of  the  estate  previously  granted  for  a  limited  time  is  valid.  Thus 
where  the  testator  gave  his  real  property  in  fee  to  his  children, 
but  later  provided  that  it  should  be  kept  intact  and  the  estate 
unsettled  until  the  youngest  child  became  of  age,  or  in  case  of 
his  death  until  a  certain  date,  and  gave  the  executors  full  charge 
of  the  property,  with  directions  to  distribute  the  rents  and  profits 
among  the  children,  this  latter  provision  was  not  a  limitation  upon 
the  estate  granted  but  was  consistent  therewith  and  valid. 

Same:     partition.    Where  a  testator  devised  his  real  property  in  fee 

2  to  his  children,  but  provided  that  it  should  not  be  sold  or  parti- 
tioned before  a  certain  date,  an  action  by  part  of  the  children  to 
partition  the  property  before  that  date  cannot  be  maintained,  over 
the  objection  of  the  remaining  children. 

Appeal  from  Sioux  District  Court, — ^Hon.  David  Mould, 

Judge. 

Saturday,  April  12,  1913. 

Action  for  partition  of  real  estate.     Defendant's  de- 
murrer to  petition  overruled.    Defendants  appeal. — Reversed, 

W.  C.  Leonard  and  Gerrit  Klay,  for  appellants. 

Van  Oosterhout  &  Hospers,  for.  appellee. 


Apr.  1913]  Elbbrts  v.  Elbebts.  333 

Gaynob,  J, — It  appears  from  the  record  in  this  cause 
that  on  the  23d  day  of  April,  1909,  Joseph  Elberts  died  seised 
in  fee  of  the  following  described  real  estate:  N.  W.  14  ^^^ 
the  N.  ^  of  the  S.  W.  ^  of  section  21,  township  97,  range 
47,  in  Sioux  county,  Iowa.  That  at  the  time  of  his  death  he 
left  surviving  him  three  children,  Aloysius  Joseph  Elberts, 
Josephine  Anna  Marie  Elberts,  and  Ludwig  Joseph  Johan- 
nes Elberts.  That  he  left  a  will,  the  material  portions  of 
which  are  as  follows: 

Par.  3.  I  give,  and  devise  to  my  said  three  children,  the 
following  real  estate,  to  wit  (being  the  real  estate  hereinbe- 
fore described) ;  to  be  divided  equally  between  them,  share 
and  share  alike,  they  to  have  and  to  hold  the  aforesaid  real 
estate  to  themselves  and  to  their  heirs  and  assigns  forever. 

Par.  4.  I  give,  bequeath  and  devise  all  the  rest  and 
residue  and  remainder  of  my  personal  estate,  or  real  prop- 
erty, wherever  situated  or  located,  to  my  said  thriee  children, 
to  be  equally  divided  between  them,  share  and  share  alike. 

Par.  5.  I  hereby  direct  and  order  that  my  farm,  on 
which  I  am  now  living,  being  the  real  estate  hereinbefore 
described,*  and  bequeath,  to  be.  held  intact  and  not  disposed 
of,  sold  or  divided  until  my  youngest  son  becomes  of  the  age 
of  twenty-one  years,  or  in  case  of  his  death  before  that  age, 
said  farm  shall  be  kept  intact,  unsold  and  undivided,  until 
October  7,  1919. 

And  I  hereby  direct  and  order  that  my  estatq  be  not 
finally  closed  until  the  7th  day  of  October,  1919,  and  that 
my  executors  have  full  charge  of  my  said  real  estate,  rent- 
ing the  same,  collecting  the  rents,  paying  the  taxes,  etc.,  giv- 
ing to  my  said  executors  exclusive  jurisdiction  to  fully  and 
completely  manage  said  real  estate,  until  October  of  the  year 
1919,  the  same  as  I  would  if  I  were  still  living,  and  I  hereby 
direct  that  my  said  executors,  after  paying  the  necessary 
expenses  and  charges  in  caring  for  said  farm,  to  divide  the 
net  proceeds  each  year  equally  between  my  said  three  chil- 
dren. However,  I  direct  my  executors  to  maintain  a  home 
on  the  said  farm  for  my  children,  by  hiring  a  housekeeper, 
or  otherwise,  for  them,  if  the  same  can  be  done  to  the  best 
interests  of  my  said  children.    Otherwise  to  manage,  rent  or 
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so  handle  the  said  farm  as  will  be  for  the  best  interest  of  my 
estate  and  my  children. 

I  hereby  nominate  E.  C.  Suter  and  E.  E.  Coyer  execu- 
tors of  this  will. 

Said  will  was  duly  probated,  and  the  executors  so  nom- 
inated were  by  the  court  duly  appointed  executors  of  the 
will,  and  qualified  and  entered  upon  the  discharge  of  their 
duties,  as  such,  under  the  will. 

On  the  21st  day  of  December,  1911,  this  action  was  com- 
menced by  AloysiuB  Joseph  Elberts,  one  of  the  devisees  in 
the  will  against  the  other  devisees  and  the  executors  so  ap- 
pointed by  the  court,  asking  partition  of  the  real  estate  so 
devised,  and  that,  if  it  cannot  be  equitably  divided,  the  same 
be  sold  and  the  proceeds  divided.  To  the  petition  of  the 
plaintiff  a  demurrer  was  interposed  by  the  defendants  on  the 
ground  that  it  affrmatively  appears  that  the  plaintiff  is 
not  entitled  to  the  relief  demanded.  This  demurrer  was  by 
the  court  overruled,  and  from  this  ruling  the  case  comes  on 
appeal  to  this  court. 

A  proper  determination  of  this  case  and  the  controversy 
arising  herein  involves  a  construction  of  the  will  hereinbefore 
set  out  and  a  determination  of  the  effect  of  the  will  on  the 
rights  of  the  parties  in  and  to  the  real  estate  therein  devised, 
as  the  same  existed  at  the  time  this  action  was  commenced. 
The  first  duty,  therefore,  is  to  determine,  from  the  terms  of 
the  will  itself,  the  intent  of  the  testator  and  to  carry  the 
same  into  effect,  unless,  under  well-recognized  canons  of  con- 
struction, there  be  some  insuperable  objection  thereto. 

The  will  should  be  construed  as  a  whole,  and  if  possible, 
effect  be  given  to  each  and  every  provision  thereof,  and  to 

avoid,  if  possible,  any  construction  or  inter- 
^'  ^ructtooTre-  pretation  which  would  defeat  the  manifest 
pugnancy.  purpose  and  intent  of  the  testator,  as  ex- 

pressed in  the  will. 

This  all  courts  endeavor  to  do,  but  there  are,  however, 
some  fundamental  rules  of  construction  so  well  settled  and 
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so  long  recognized  that,  applying  them  to  the  language  of 
the  will,  it  sometimes  becomes  icfipossible  for  the  court  to 
recognize  and  enforce  all  the  provisions  of  the  will,  and 
this  is  especially  true  when  the  same  are  indefinite,  uncer- 
tain, or  repugnant  to  other  parts  of  the  will,  and  if  enforced 
destroy  or  render  ineffectual  the  first  clearly  expressed  in- 
tent and  purpose  of  the  testator,  made,  apparently,  without 
limitation  and  without  a  thought  or  purpose  of  limitation. 
When  this  appears,  the  courts,  having  regard  for  the  recog- 
nized canons  of  construction,  have  held  these  subsequent  pro- 
visions to  be  repugnant  to  the  other  and  void.  Where  the 
testator,  in  the  first  clauses  of  his  will,  devises  a  fee  to  a  cer- 
tain person  in  language  unmistakable  and  unequivocal,  in 
terms  that  suggest  n<o  limitation  upon  the  grant,  and  in  a 
subsequent  portion  of  his  will  makes  provision  inconsistent 
with  the  first  grant,  which,  if  enforced,  destroys  the  mani- 
fest purpose  expressed  in  the  first  provision,  the  second  pro- 
vision has  been  held  void  for  repugnancy.  See  Alden  v. 
Johnson,  63  Iowa,  127 ;  Bona  v.  Meier,  47  Iowa,  607 ;  Williams 
V.  Allison,  33  Iowa  278;  Halliday  v.  Stickler,  78  Iowa,  388; 
KUlmer  v.  Wuckner,  74  Iowa,  359;  Pellizzarro  v.  Reppert, 
83  Iowa,  497. 

It  has,  however,  been  held,  and  is  the  settled  law  and 
policy  of  this  state,  that  even  though  the  grant  or  devise  be 
in  fee,  and  although,  in  the  clause  making  the  grant,  there 
is  no  limitation,  yet,  when  a  subsequent  limitation  does  n.ot 
destroy  the  grant  or  affect  the  title  passing  under  the  grant, 
conditions  may  be  imposed  upon  the  estate  granted  which 
limit  only  the  enjoyment  of  the  thing  granted,  or  the  right  to 
control  or  enjoy  it,  for  a  limited  period.  We  come  now  to 
the  real  controversy  in  this  case. 

Third  paragraph  of  the  will,  hereinbefore  set  out,  gives 
to  the  children  of  the  testator  a  fee-simple  title  to  the  land 
devised.  Paragraph  4  confirms  that  title  in  them.  The  ques- 
tion is.  Is  paragraph  5  such  a  limitation  upon  the  grant 
made  in  the  third  and  fourth  paragraphs  of  the  will  that 
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the  same  is  repugnant  thereto,  so  inconsistent  therewith  that 
it  ought  to  be  held  void,  or  is  it  so  indefinite  and  uncertain 
that  it  cannot  be  determined  therefrom  what  the  intent  and 
purpose  of  the  testator  was  in  making  the  devise  as  expressed 
in  the  third  and  fourth  paragraphs  of  the  will,  so  that  the 
court,  taking  the  whole  will  and  seeking  for  and  endeavoring 
to  find  therefrom  what  the  purpose  and  intent  of  the  testator 
was,  is  unable  to  do  so.  It  comes  within  the  common  knowl- 
edge of  all  men  in  the  making  of  a  will,  devising  property,  the 
title  to  which  cannot  and  does  not  pass  until  the  testator  has 
gone  out  from  the  control  and  supervision,  not  only  of  the 
thing  devised,  but  of  the  objects  of  his  bounty,  that  there  ap- 
pears to  him,  at  the  time,  satisfactory  reasons  why  the  thing 
should  not  pass  into  the  absolute  control  and  management 
of  the  devisee  immediately  upon  his  death,  but  should  be  held 
from,  but  for  him,  for  a  certain  definite  time,  with  the  cofn- 
trol  and  management  of  it  in  the  hands  of  a  designated  person 
or  persons,  and  yet  it  may  be  his  expressed  purpose  and  intent 
at  the  time  to  give  to  the  object  of  his  bounty  the  unqualified 
legal  title  to  the  same. 

The  clearly  expressed  intent  and  purpose  of  this  testator 
was  to  give  to  his  children  the  fee  title  to  the  land  devised.  It 
was  just  as  clearly  his  intent  and  purpose,  and  just  ss  clearly 
expressed  in  the  will,  that  the  physical  control  of  the  thing 
devised  should  not  pass  into  their  hands  until  the  year  1919 ; 
that  the  physical  control  of  the  property  devised  during  the 
intervening  period  should  be  in  the  hands  of  the  executors 
named  by  him  in  his  will,  his  children  receiving  only  the  bene- 
ficial interest  arising  from  the  thing  devised  until  that  time. 
This  provision  is  not  a  limitation  upon  the  fee,  is  not  repug- 
nant to  the  provisions  of  the  will  granting  the  fee,  and  is  not 
in  any  way  inconsistent  with  the  passing  of  the  title  granted 
to  the  objects  of  his  care.  See  liames  v,  Neidt,  101  Iowa,  348 ; 
Jordan  v.  Woodin,  93  Iowa,  453 ;  Wheehr  v.  Long,  128  Iowa, 
643,  and  cases  therein  cited;  SnUth  v.  Bell,  31  U.  S.  (6  Pet.) 
68  (8L.  Ed.  322). 
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In  the  case  before  us  it  was  clearly  the  intent  of  the  tes- 
tator to  devise  to  his  children  the  fee  in  the  land  described 
in  the  will.  It  was  just  as  clearly  his  intention,  and  just  as 
clearly  expressed,  that  the  physical  control  of  the  property 
until  1919  should  be  and  remain  in  his  executor.  This  inten- 
tion cannot  be  defeated  nor  ignored  without  expunging  or 
rendering  totally  inoperative  this  fifth  clause  of  the  will. 

It  is  said  in  many  cases  the  intention  of  the  testator  is 
the  polar  star  to  guide  us  in  the  construction  of  wills.  See 
Matter  of  James,  146  N.  Y,  100  (40  N.  E.  876,  48  Am.  St. 
Hep.  774),  and  cases  cited. 

The  plaintiff  in  this  suit,  having  taken  under  the  will  and 
basing  all  his  rights  on  the  provisions  of  the  wiU,  is  bound  by 
2  Same-  parti-  ^very  provision  thereof.  The  clear  intention 
^^^  of  the  testator,  as  expressed  in  the  will,  deter- 

mines hia  right  to  the  possession  of  the  physical  property  un- 
til the  expiration  of  the  time  fixed  in  the  will.  A  partition 
of  the  property,  such  as  is  sought  in  this  case,  would  have  the 
effect  of  rendering  ineffectual  and  nugatory  the  fifth  clause 
hereinbefore  referred  to.  A  partition,  as  sought  by  this  de- 
fendant, involves  a  sale  of  the  entire  property  devised,  and  a 
distribution  of  the  proceeds  among  the  heirs,  and  would  thus 
be  a  clear  violation  of  the  fifth  clause. 

It  may  be  argued  in  this  Qase,  with  much  apparent  reason, 
that  as  the  third  and  fourth  clauses  of  the  will  give  to  the 
devisees  the  full  and  absolute  legal  title  to  the  property,  and 
the  fifth  clause  gives  to  them  the  full  beneficial  interest  therein, 
there  is  no  occasion  for  the  intervention  of  a  trustee;  that 
there  is  no  good  reason  apparent  why  the  court  should  con- 
tinue a  trust  in  the  executors.  But  who  knows?  Does  this 
court?  The  testator  knew  his  children;  it  was  his  property; 
he  made  the  limitation,  no  doubt  with  reason  and  judgment. 
Many  reasons  may  have  been  present  with  him,  at  thetime, 
that  influenced  his  judgment.  He  had  a  right  to  determine 
who  would  be  the  objects  of  his  bounty.  So  he  had  a  right 
to  determine  how  and  in  what  way  they  should  receive  and 
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enjoy  the  subject  of  his  bounty.  It  is  true  that  the  devisees 
under  this  will  have  the  right,  each  for  himself,  to  convey 
his  interest  in  the  property  and  assign,  if  he  elects  so  to  do, 
all  his  right  to  the  beneficial  interest  in  the  property,  to  wit, 
the  rents  and  profits.  But  can  he,  by  proceeding  such  as 
this,  force  the  other  devisees  to  do  so'  in  contravention  of  the 
will  ?  They  are  here  objecting.  They  have  a  right  to  respect 
the  father's  will,  and  cannot  be  forced  into  a  disregard  of 
the  same. 

We  think,  therefore,  that  the  plaintiff's  action  for  par- 
tition ought  not  to  be  allowed,  and  the  court  erred  in  over- 
ruling defendant's  demurrer  to  plaintiff's  petition,  and  the 
cause  is  therefore  Reversed. 


Cora  0.  Evans,  Appellee,  v.  W.  E.  Evans,  Appellant. 

Divorce:    inhuman  treatment:  evidence.    In  the  instant  case,  upon 

1  a  consideration  of  the  evidence,  the  decree  of  divorce  for  plaintiff  on 
the  ground  of  cruel  and  inhuman  treatment  is  sustained. 

Same:      alimony:      excessive  allowance.     The  amount  of  alimony 

2  granted  a  wife  upon  her  application  for  divorce  should  not  be 
measured  by  her  necessities  but*  by  the  property  resources  of  the 
parties.  The  award  in  the  instant  case  is  held  to  virtually  de- 
prive the  husband  of  their  entire  property,  besides  casting  addi- 
tional burdens  upon  him,  and  is  modified  on  appeal. 

Appeal  from  Polk  District  Court. — ^Hon.  Lawrence  De  Graff, 

Judge. 


Saturday,  Aprh.  12,  1913. 

This  is  an  action  for  divorce  on  the  ground  of  desertion 
and  cruel  and  inhuman  treatment.  There  was  an  appearance 
and  resistance  by,  the  defendant.    Upon  trial  had  the  district 
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court  rendered  a  decree  for  the  plaintiff,  and  the  defendant 
appeals. — Modified  and  Affirmed, 

Miller  &  Wallingford  and  Oliver  H.  Miller,  for  appellant. 

I 

Strock  &  Wallace,  for  appellee. 

Evans,  J. — I.  It  is  conceded  that  the  ground  of  alleged 
desertion  for  the  statutory  time  was  not  proved.  The  decree 
^   ^  ,  must  rest  therefore  upon  the  ground  of  cruel 

1.  Divorce  :  In-  r-  o 

menffeVr'"      and  inhuman  treatments    These  parties  were 
^^^^'  married  in  1879,  and  have  lived  in  Des  Moines 

the  greater  part  of  the  time  since  such  date.  Two  sons  were 
born  to  them.  These,  at  the  time  of  the  trial,  were  thirty-two 
and  twenty-nine  years  of  age,  respectively.  The  elder  is  mar- 
ried and  lives  in  another  city.  The  younger  is  single  and. 
lodges  and  boards  with  his  mother.  For  many  years  the  plain- 
tiff has  been  a  great  sufferer  from  rheumatism,  and  has  been 
comparatively  helpless  at  various  periods  as  a  result  of  acute 
attacks.  The  defendant  is  a  traveling  man,  and  has  traveled 
the  same  territory  for  the  same  employer  for  a  great  many 
years.  Both  parties  have  been  industrious  to  the  extent  of 
their  ability,  and  have  been  frugal  in  the  use  of  the  earnings 
of  the  defendant.  For  a  few  years  before  the  beginning  of 
this  action  they  became  estranged  in  their  affections  for 
each  other,  and  their  relations  seem  to  have  been  very  un- 
happy. An  adequate  reason  for  such  estrangement  previous 
to  the  alleged  grounds  of  divorce  is  not  apparent  in  this 
record.  This  estrangement  resulted  in  many  bitter  words 
on  both  sides  and  in  some  physical  violence.  Were  it  not 
for  the  plaintiff's  enfeebled  physical  condition,  we  would 
hesitate  to  find  the  evidence  of  cruel  treatment  sufficient  to 
satisfy  the  statute  as  a  ground  of  divorce.  Giving  full  cred- 
ence to  the  testimony  of  the  plaintiff  as  to  two  particular  oc- 
casions, support  is  found  therein  for  the  decree  in  her 
favor.     These  occasions  involved  some  physical  violence  and 


340  Evans  v.  Evans-  [159  Iowa 

other  harsh  and  threatening  conduct,  including  the  exhibit 
of  a  revolver.  This  testimony  of  the  plaintiff  was  corrob- 
orated, but  not  strongly,  and  the  matters  testified  to  were 
partly  denied  and  partly  explained  by  the  defendant.  In 
view  of  the  fact  that  we  are  not  in  as  good  a  position  to^ 
weigh  this  testimony  as  was  the  trial  court  by  reason  of  the 
presence  of  the  parties  before  such  court,  we  think  we  ought 
not  to  interfere  with  the  finding  at  this  point.  In  view  of 
this  conclusion  no  useful  purpose  can  be  subserved  by  in- 
corporating herein  the  details  of  the  mutual  grievances  of 
the  parties. 

II.    Complaint  is  made  by  the  appellant  of  the  ali- 
mony provision  of  the  decree.     The  parties  had  but  little 

property^     They  had  none  when  they  were 
*  mony :  excess-    married.    Prior  to  January,  1911,  the  monthly 

earnings  of  the  defendant  had  not  exceeded 
from  $75  to  $100  per  month.  They  acquired  a  small  home 
many  years  ago,  and  paid  for  the  same  at  the  rate  of  $25 
per  month.  About  nine  years  ago  they  disposed  of  that 
and  purchased  a  better  home,  which  they  have  occupied  ever 
since.  This  home  is  worth  about  $4,000.  There  still  remains 
unpaid  of  the  purchase  money  thereof  the  sum  of  $1,300. 
$1,000  of  this  is  in  the  form  of  a  mortgage  on  the  home,  and 
the  other  $300  is  in  the  form  of  a  note,  signed  by  both 
parties,  and  owing  to  the  father  of  the  plaintiff.  This  home 
and  the  household  goods  constitute  all  of  the  property  of 
the  family.  The  actual  value  of  the  household  goods  does 
not  api)ear  in  the  record,  and  is  doubtless  not  considerable. 
The  decree  in  the  plaintiff's  favor  makes  the  following  pro- 
vision concerning  alimony:  **(1)  That  the  plaintiff  have 
the  absolute  ownership  of  all  the  household  effects  and  fur- 
niture used  in  the  homestead;  (2)  that  the  plaintiff  have  a 
life  estate  in  the  homestead,  which  shaU  terminate  only  upon 
her  death  or  remarriage;  (3)  that  the  defendant  pay  to 
the  plaintiff  $30  per  month  alimony  until  her  death  or  re- 
marriage; (4)  that  the  defendant  pay  the  taxes,  both  gen- 
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eral  and  special,  upon  the  real  estate  constittting  the  home- 
stead; (5)  that  the  defendant  pay  the  interest  as  the  same 
accrues  upon  any  incumbrance  that  is  now  or  may  here* 
after  be  placed  by  or  through  the  defendant  upon  the  home- 
stead, and  that  the  defendant  keep  said  real  property  in- 
sured in  an  amount  not  less  than  $2,500,  and  that  said  pol- 
icy of  insurance  be  payable,  in  case  of  loss,  to  the  plaintiff 
as  beneficiary;  (6)  that  the  defendant  pay  the  sum  of  $50 
in  full  of  a  temporary  order  for  alimony  previously  made, 
and  that  plaintiff  have  judgment  against  the  defendant 
therefor;  (7)  that  the  plaintiff  have  judgment  against  the 
defendant  for  attorney's  fees  in  the  sum  of  $100  and  for 
costs." 

The  age  of  the  plaintiff  at  the  time  of  the  trial  was  fifty 
years.  That  of  the  defendant  does  not  appear  in  the  evi- 
dence, but  is  stated  in  both  briefis  to  be  fifty-four  years.  It 
will  be  noted  from  the  decree  that  the  only  property  right 
reserved  to  the  defendant  is  the  remainder  in  fee  of  the 
homestead  after  the  termination  of  the  life  estate  of  the  plain- 
tiff. But,  inasmuch  as  her  expectancy  of  life  extends  a  few 
years  beyond  his,  his  prospects  for  the  use  and  enjoyment 
of  any  of  the  property  are  not  alluring.  In  a  practical  sense 
the  effect  of  the  decree  is  to  award  the  plaintiff  all  the  prop- 
erty. In  addition  to  that,  the  defendant  is  required  perpetu- 
ally to  pay  all  taxes  and  special  assessments  thereon ;  to  pay 
all  of  the  interest  on  the  incumbrance,  which,  in  effect,  re- 
quires him  to  pay  the  incumbrance;  to  maintain  insurance 
thereon,  payable  to  the  plaintiff;  and,  in  addition  to  all  this, 
to  pay  plaintiff  $30  per  month  for  life.  For  the  purpose  of 
meeting  these  charges  which  are  laid  upon  him  in  the  decree, 
no  available  property  whatever  is  left  in  his  hands.  If  the 
alimony  could  be  measured  by  the  necessity  of  the  plaintiff, 
it  might  well  be  approved.  But  it  cannot  be  so  measured.  It 
must  be  measured  by  the  property  or  financial  resources  of 
the  parties.  The  contention  of  the  appellee  is  that  the  future 
earning  capacity  of  appellant  will  be  sufficient  to  meet  these 
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charges.  A  few  months  before  the  trial  below  defendant's 
salary  had  b^en  raised  to  $125  per  month.  The  increase  was 
professedly  temporary,  and  the  defendant  had  no  claim  upon 
it  for  any  particular  time.  The  future  earning  capacity  of 
the  defendant  is  necessarily  uncertain*  Its  time  of  decrease 
is  not  very  far  away.  The  earning  capacity  of  the  homestead 
was  lost  sight  of.  This  is  estimated  in  appellee's  brief  as  $30 
per  month.  The  plaintiff  gets  some  revenue  from  her  son,  who 
lives  with  her,  and  who  is  earning  $26  per  week.  Where  the 
total  value  of  the  property  is  only  $2,700,  it  would  seem  in- 
equitable to  require  the  defendant  to  maintain  the  plaintiff 
for  aU  time  in  a  $4,000  home.  The  difficulty  that  evidently 
confronted  the  trial  court  was  that  any  division  of  the  little 
pittance  of  property  would  leave  the  plaintiff  in  worse  con- 
dition with  a  divorce  than  she  was  without  one.  Such  is  fre- 
quently the  result  in  divorce  cases,  and  it  ought  to  receive 
advance  consideration  by  a  plaintiff. 

What  is  plain  to  us  now  is  that  the  provision  for  ali- 
mony for  the  plaintiff  is  excessive.  Financial  wisdom  might 
well  require  the  sale  of  the  homestead,  in  view  of  the  cir- 
cumstancea  To  separate  the  beneficial  use  from  the  fee  title 
is  to  render  it  practically  unsalable  and  unavailable  to  either 
party,  even  for  the  purpose  of  security  for  loans.  We  think 
it  ought  to  be  awarded  wholly  to  one  party.  A  divorce  must 
be  a  divorce,  and  the  mutual  relations  and  dependence  of  the 
parties  should  terminate  as  quickly  as  possible.  Baird  v. 
Connell,  121  Iowa,  278. 

It  is  our  conclusion  that  the  homestead  shall  be  awarded 
wholly  to  the  plaintiff,  and  that  she  take  it  subject  to  the 
incumbrance  of  $1,000.  The  defendant  will  be  relieved  of 
the  obligation  to  pay  taxes  and  assessments  thereon,  or  to 
maintain  insurance  thereon,  or  to  pay  the  $1,000  mortgage 
thereon. 

As  between  the  parties,  the  defendant  will  be  charged 
with  the  payment  of  the  $300  note  held  by  the  father  of  the 
plaintiff  and  signed  by  both  the  parties  hereto.     If  it  be 
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that  since  the  trial  below  the  plaintiff  has  already  paid  such 
note,  or  if  she  shall  pay  or  cause  the  same  to  be  discharged, 
she  shall  be  entitled  to  recover  the  amount  thereof  from  the 
defendant. 

In  lieu  of  the  provision  for  the  payment  of  $30  per 
month  by  the  defendant  to  the  plaintiff  for  life,  it  is  ordered 
that  the  defendant  shall  pay  to  the  plaintiff  the  sum  of  $25 
per  month  for  three  years  from  the  date  of  the  decree  below, 
with  interest  at  6  per  cent,  per  annum  on  deferred  payment. 
If  it  be  that  since  the  trial  below  the  defendant  has  paid 
monthly  installments  in  pursuance  of  the  decree  entered 
below,  credit  will  be  allowed  accordingly.  The  other  pro- 
visions for  alimony  contained  in  the  decree  below  are  ap- 
proved. 

To  the  extent  here  indicated,  the  decree  entered  below 
will  be  modified  and  in  all  other  respects  affirmed.  Appel- 
lant must  pay  the  costs  of  the  appeal. 

Modified  and  Affirmed, 


John  M.  Severson,  Appellee,  v.  Jurgen  Kock,  et  al., 

Appellants. 

CancellAtion  of  instruments:    fraud:     evidence.     VHiile  the  evidence 

1  of  fraud  in  an  action  to  l?ancel  a  deed  and  contract  should  be 
clear  and  convincing,  yet  only  a  fair  preponderance  is  required. 
Thus  where  the  fraud  charged  consisted  in  misrepresentation  of 
the  amount  of  incumbrance  upon  the  land  to  be  assumed  by  the 
purchaser,  proof  that  the  incumbrance  was  more  than  represented, 
and  reliance  upon  the  statements  of  defendant,  would  establish 
fraud,  in  an  equitable  action,  and  authorize  rescission. 

Same:    rescission:     evidence.    In  this  action  to  cancel  a  deed  the  evi- 

2  dence  is  held  to  support  a  finding  that  defendant 'a  son  owned  a 
half  interest  and  delivered  a  quit  claim  deed  therefor  to  a  third 
party  to  be  delivered  to  plaintiff  upon  certain  conditions,  which 
were  never  performed  by  defendant;  that  such  third  person  was  not 
authorized  to  receive  the  deed  for  plaintiff  and  that  it  was  never 
delivered  to  him,  but  upon  learning  that  defendant  only  owned  a 
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half  interest  plaintiff  conveyed  the  land  back,  which  conveyance 
was  accepted,  and  that  there  was  a  rescission  of  the  sale. 

Same:     false  representations:     duty  of  purchaser  to  investigate. 

3  Where  a  grantor  makes  a  positive  affirmation  that  he  is  owner  in 
fee  of  the  property;  that  the  incumbrances  do  not  exceed  a  certain 
amount;  that  an  existing  mortgage  was  a  first  lien  and  could  be  car- 
ried indefinitely  at  a  certain  rate  of  interest,  all  of  wliich  were 
untrue,  the  purchaser  may  rely  thereon  and  is  not  held  to  an  exami- 
nation of  the  records  to  ascertain  the  correctness  of  the  statements, 
although  the  conveyance  was  by  quit  claim  deed;  and  whefi  made 
for  the  purpose  of  inducing  the  sale  he  cannot  afterwards  say  that 
his  statements  should  not  have  been  believed. 

Same:     false  representations:     knowledge.     While  it  is  necessary 

4  in  a  law  action  for  fraud  to  show  that  the  representations  as  made 
were  known  to  be  false,  and  that  deception  and  injury  followed, 
equity  may  grant  relief  although  the  party  making  the  representa- 
tions did  not  know  that  they  were  false. 

Appeal  from  Woodbury  District  Court. — Hon.  David  Mould, 

Judge. 


Tuesday,  Mabch  11, 1913. 

This  action  was  brought  to  cancel  a  written  contract  and 
deed,  on  the  ground  that  the  same  were  procured  by  fraudu- 
lent representations  and  failure  of  title,  and  on  the  further 
ground  of  an  alleged  rescission  by  plaintiff,  after  discovery  by 
him  that  defendants  did  not  have  title  to  the  property,  and 
after  he  found  that  the  representations  were  false.  There  was 
a  decree  for  plaintiff.    The  defendants  appeal. — Affirmed. 

R.  A.  Oliver,  J.  W.  Hallam,  W.  L.  Harding  and  Martin 
NeUan,  for  appellants. 

Henderson  &  Frxbourg,  for  appellee. 

Preston,  J. — On  February  3, 1911,  the  defendant  Jurgen 
Kock  made  a  quitclaim  deed  to  plaintiff  for  certain  real  estate 
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in  Sioux  City,  and  on  the  same  day  the  parties  entered  into 
a  written  contract  in  reference  thereto.  Among  other  things, 
said  contract  provided  that  plaintiff  was  to  assume  and  pay 
the  mortgages  and  liens  then  on  said  property.  The  plaintiff 
alleges  that  said  defendant  represented  that  he  was  the  owner 
in  fee  simple  of  the  property,  and  that  the  liens  and  in- 
cumbrances thereon  did  not  exceed  $40,000;  and  that  the 
$25,000  mortgage  on  the  property  was  a  first  mortgage,  and 
could  be  carried  as  long  as  plaintiff  desired  at  5  per  cent.  The 
plaintiff  says  that  defendant  was  not  the  owner  in  fee  simple 
of  the  property,  and  that  the  liens  and  incumbrances  were 
more  than  $43,000,  and  that  for  plaintiff  to  become  sole  owner 
in  fee  simple,  free  of  all  liens,  plaintiff  would  have  to  pay 
more  than  $45,500 ;  that  the  $25,000  mortgage  had  been  fore- 
closed, and  was  drawing  8  per  cent.,  and  could  not  be  con- 
tinued at  5  per  cent.,  or  on  any  terms;  that  when  plaintiff 
ascertained  said  statements  were  false  he  rescinded  said  con- 
tract and  deed,  and  delivered  defendant  a  quitclaim  deed  for 
the  property,  which  was  accepted  by  defendant. 

The  defendant  admits  the  making  of  the  contract  and 
deed,  and  denies  all  other  allegations  of  the  petition,  and  al- 
leges that  on  September  22, 1910,  John  M.  Kock,  made  a  writ- 
ten contract  to  convey  to  said  defendant  his  right  to  the  prop- 
erty, and  on  February  6,  1911,  conveyed  the  property  to 
plaintiff,  and  that  on  February  14,  1911,  in  further  fulfill- 
ment of  said  contract  of  September  22d,  said  John  M.  Eock 
made  a  deed  to  defendant  for  the  property,  which  was  recorded 
February  18,  1911 ;  that  defendant  was  ready,  able  and  will- 
ing to  perform  his  part  of  the  contract;  and  that  he  never  con- 
sented to  rescind  the  same. 

The  appellant  contends,  first,  that  the  decree  canceling 
the  contract  and  deed  for  fraud  is  not  sustained  by  the  evi- 
dence; second,  that  the  court  erred  in  finding  there  was  a 
failure  of  title,  or  fraud,  after  John  M.  Kock  delivered  plain- 
tiff a  deed  of  his  interest  on  February  6,  1911;  and,  third, 
that  the  quitclaim  deed  from  defendant  to  plaintiff,  the  judg- 
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mentSy  and  the  suits  foreclosing  the  first  and  second  mortgages 
were  notice  to  plaintiff  of  the  condition  of  the  title  of  the 
property  and  the  debts  thereon,  and  that  the  court  erred  in 
finding  that  plaintiff  had  no  notice,  and  was  deceived  in  the 
title,  the  amount  of  the  debts,  and  the  foreclosure  of  the  first 
mortgage. 

The  trial  court,  by  decree  canceled  and  set  aside  the  con- 
tract and  deed,  and  decreed  that  the  quitclaim  deed  deUvered 
by  plaintiff  to  defendant  subsequent  to  February  3,  1911,  be 
and  is  a  full  rescission,  cancellation,  and  annulment  of  the 
contract  and  deed  dated  February  3,  1911. 

I.    Appellant  strenuously  insists  that  the  decree  is  not 
sutained  by  the  evidence.    There  is  a  sharp  conflict  in  the  evi- 
dence on  the  different  disputed  fact  questions.     Appellant 
1 .  Cancellation     argues  that  on  some  of  these  he  has  the  greater 
MHNTs^™^'        number  of  witnesses,  and  that  we  should  count 
dence.'  them.     This  is  not  the  test,  as  counsel  are 

aware.  There  are  so  many  things  to  be  taken  into  considera- 
tion in  weighing  the  evidence  of  the  different  witnesses  that  we 
will  hesitate  before  disturbing  the  findings  of  the  trial  court. 
We  have  said  this  so  many  times,  and  the  rule  is  so  well  under- 
stood, that  it  is  unnecessary  to  cite  the  cases.  We  have  been 
greatly  aided  by  counsel  for  both  parties  by  the  thorough, 
painstaking,  yet  concise,  manner  in  which  they  have  prepared 
their  record  and  arguments  and  grouped  the  testimony  of  the 
witnesses  on  the  several  questions  of  fact.  We  have  carefully 
examined  the  evidence,  and  we  are  ourselves  satisfied  with  the 
findings  of  the  district  court.  It  would  serve  no  useful  pur- 
pose to  detail  the  evidence  here.  Appellant  argues  that  in 
this  class  of  cases  the  evidence  should  be  clear,  satisfactory, 
and  convincing.  The  rule  as  to  the  amount  of  proof  is  not 
quite  so  broad  as  counsel  state  it.  It  is  true,  of  course,  that 
fraud  will  never  be  presumed,  but  must  be  proven  by  the  party 
charging  it.  To  establish  the  evidentiary  fact  of  bad  faith, 
falsehood,  or  deception,  the  proof  must  be  clear,  satisfactory, 
and  convincing;  but  to  establish  plaintiff's  claim  only  a  fair 
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preponderance  of  the  evidence  is  required.  Ley  v.  Insurance 
Co.y  120  Iowa,  203;  26  Cyc.  120. 

In  the  case  at  bar  the  plaintiff,  by  the  written  contract, 
assumed  the  debts  and  incumbrances  against  the  property. 
The  alleged  representation  by  defendant  to  plaintiff  was  that 
such  debts  and  incumbrances  would  not  exceed  $40,000,  and 
the  evidence  shows  that  they  were  considerably  more  than 
that.  Under  such  circumstances  facts  showing  such  repre- 
sentation, and  that  the  incumbrances  and  debts  were  more, 
and  reliance  thereon  by  the  plaintiff,  would  establish  the  fraud, 
in  an  equitable  action  to  rescind  the  contract  and  cancel  the 
deed.  The  rule  is  not  the  same  in  equity  as  at  law,  as  we 
shall  see  by  cases  cited  later  in  this  opinion. 

II.  Plaintiff  alleges,  and  the  evidence  shows,  that  prior 
to  the  making  of  the  deed  and  contract  on  February  3,  1911, 
defendant  represented  that  he  was  the  owner  in  fee  simple  of 

the  property.  The  evidence  is  undisputed 
^'  Bion?  evi^^^'  that  at  that  time  he  was  the  owner  of  an  un- 
^^^'  divided  one-half  interest  only,  and  that  his 

son,  John  M.  Eock,  owned  the  other  half,  the  defendant  hav- 
ing conveyed  the  same  to  him  in  1909  by  deed,  which  was  on 
record.  Plaintiff  was  informed  of  this  fact  after  the  deed 
from  defendant  to  plaintiff  was  recorded.  There  was  a  written 
contract  between  defendant  and  his  son,  by  which  the  son 
was  to  convey  his  interest  to  defendant  on  the  performance 
of  certain  conditions  by  the  father.  On  February  6,  1911, 
John  M.  did  execute  a  quitclaim  deed  to  plaintiff  for  the  half 
interest.  Defendant  claims  this  was  done  at  the  direction  of 
plaintiff  and  defendant,  and  that  plaintiff  assented  to  this 
deed  being  left  with  one  Milligan,  and  that  therefore  plaintiff 
did  obtain  full  title  before  the  rescission  by  plaintiff  on  Feb- 
ruary 8th.  Appellant  contends  that  appellee  consented  to  a 
reasonable  delay  to  cure  the  defect  in  the  title,  and  that  he 
cannot  now  rely  on  that  matter.  He  cites  in  support  of  his 
contention  a  number  of  cases. 

In  Hawes  v.  Swanzey,  123  Iowa,  51,  an  action  for  specific 
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performance,  there  was  an  apparent  defect  in  plaintiff's  title, 
which  was  later  cured  by  a  quitclaim  deed.  When  the  defect 
was  discovered,  defendants  did  not  at  once  refuse  to  be  longer 
bound  by  their  contract,  and,  by  their  failure  to  do  so,  and 
by  frequent  inquiries  of  plaintiff  or  his  agent  as  to  the  progress 
made  in  their  efforts  to  perfect  the  title,  the  court  held  that 
they  consented  to  a  reasonable  delay  to  enable  plaintiff  to 
perfect  the  title;  that,  having  thus  acquiesced  in  the  delay 
until  the  title  was  perfected,  according  to  their  demand,  and 
until  after  plaintiff  was  prepared  to  comply  with  his  part, 
equity  would  not  allow  defendants  to  assign  that  delay  as  a 
reason  for  refusing  to  carry  out  their  part  of  the  contract. 
Other  cases  are  cited  to  substantially  the  same  effect. 

In  answer  to  this  counsel  for  appellee  say  that  there  was 
no  delivery  of  this  deed  from  John  M.  Eock  to  plaintiff;  that 
plaintiff  did  not  assent  to  such  an  arrangement;  that  he 
promptly  objected  to  going  on  with  the  trade;  and  that  he 
rescinded  the  entire  transaction,  and  made  and  tendered  back 
a  quitclaim  deed  to  defendant  to  the  property,  which  was 
accepted  by  the  defendant. 

There  is  a  conflict  in  the  evidence  as  to  whether  there  was 
a  delivery  of  the  deed  from  John  M.  to  plaintiff,  and  whether 
the  same  was  accepted  by  plaintiff.  Appellant  contends  that 
there  was  such  delivery,  but  this  is  disputed  by  the  appellee. 
The  trial  court  was  justified  in  finding  that  John  M.  executed 
the  deed  and  left  it  with  Mr.  Milligan,  to  be  delivered  only 
on  condition  that  the  defendant,  Jurgen  Kock,  should  pay  to 
John  M.  $2,500,  in  cash  and  return  certain  notes,  which  con- 
ditions were  not  performed,  and  that  Milligan  was  not  author- 
ized to  receive  the  deed  for  Severson,  and  that  such  deed  was 
to  be  held  until  Milligan  was  notified  that  John  M.  had  settled 
with  his  father,  and  that  Milligan  was  not  to  deliver  the  deed 
without  express  instructions  from  John  M. ;  that  Milligan  was 
never  authorized  by  Severson  to  receive  a  deed  for  him ;  and 
that  the  deed  never  was  delivered  to  Severson. 

The  plaintiff's  evidence  is  to  the  effect  that,  when  he  dis- 
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covered  that  John  M.  Kock  owned  a  one-half  interest  in  the 
property,  he  refused  to  go  on  with  the  trade  and  made  a  deed 
back  to  defendant,  which  was  accepted  by  defendant;  and 
that  there  was  a  rescission.  The  trial  court  was  justified  in 
so  finding,  and  that  the  attempt  to  cure  the  defect  in  the  title 
does  not  prevent  plaintiff  from  now  asserting  such  defect. 
The  plaintiff  does  not  rely  alone  on  the  representations,  and 
that  they  were  untrue,  but  relies  also  upon  the  question  of 
rescission;  and  the  district  court  decreed  that  the  quitclaim 
deed  delivered  by  plaintiff  to  defendant  after  February  3, 
1911,  should  be  a  full  rescission  of  the  contract  and  deed 
dated  February  3,  1911.  Such  relief  was  asked  by  plaintiff 
in  this  action. 

III.  Appellant  states  his  third  x)oint  thus:  The  quit- 
claim deed  from  defendant  to  plaintiff,  the  judgments,  and 
the  suits  foreclosing  the  first  and  second  mortgages  were  notice 

to  plaintiff  of  the  condition  of  the  title  of  the 
repregenta^  flats  and  the  debts  thereon;  and  the  court 
of  purchaser      erred  in  decreeing  plaintiff  had  no  notice,  and 

to  InYestigate.  ,        .       ,   .        ,         .11  •     1 

was  deceived  in  the  title,  the  amount  of  the 
debts,  and  the  foreclosure  of  the  first  mortgage. 

Many  of  the  cases  relied  upon  by  appellant  are  to  the 
effect  that  one  taking  title  by  quitclaim  deed  is  chargeal^le 
with  notice  of  existing  equities;  and  that,  where  an  action 
is  pending  affecting  the  title  to  real  estate,  the  doctrine  of 
lis  pendens  applies.  It  may  be  conceded  that  these  rules  apply 
in  a  proper  case ;  but  this  does  not  change  the  rule  that,  as 
between  grantor  and  grantee  under  a  quitclaim,  the  purchaser 
may  set  up  the  seller's  fraud  in  inducing  acceptance  of  the 
deed,  even  though  such  deed  carries  with  it  notice  of  equities. 
It  must  be  borne  in  mind  that  this  is  an  action  in  equity  to 
cancel  and  rescind  because  of  false  representations.  The 
representations  alleged  to  have  been  made  were  that  defendant 
was  the  owner  in  fee ;  that  the  liens  and  incumbrances  on  the 
property  did  not  exceed  $40,000;  and  that  the  mortgage  was 
a  first  mortgage,  and  could  be  carried  as  long  as  plaintiff 
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desired  at  5  per  cent.  The  incumbrances  were  of  record,  as 
was  the  deed  to  John  M.  Kock  for  a  half  interest  in  the  prop- 
erty. The  fact  that  the  mortgage  had  been  foreclosed  and  a 
receiver  appointed  for  the  property  was  of  record.  Because 
of  this  defendant  says  the  means  of  knowledge  of  the  title 
and  the  incumbrances  were  equally  op^n  to  plaintiff  and 
defendant;  and  that  it  was  plaintiff's  duty  to  use  ordinary 
care  to  ascertain  the  condition  of  the  title  and  the  amount  of 
debts.  He  relies  on  Oee  v.  Moss,  68  Iowa,  318.  That  was  an 
action  at  law  for  damages,  in  which  the  trial  court,  in  an 
instruction,  told  the  jury  that  to  recover  plaintiff  must  show 
that  in  purchasing  the  stock  of  goods  he  exercised  ordinary 
care  and  prudence.  But  that  particular  part  of  the  instruc- 
tions was  not  objected  to  on  appeal,  and  the  point  was  not 
decided.  There  are  cases  holding  the  above  rule  under  certain 
circumstances.    20  Cyc.  32  and  49. 

But  the  rule  does  not  apply  here.  Where  there  is  a 
positive  affirmation  of  a  fact,  the  party  to  whom  the  repre- 
sentation is  made  may  rely  thereon,  without  investigation  by 
examination  of  the  records  and  the  like.  The  party  making 
the  representation  for  the  purpose  of  inducing  the  other  to  act 
may  not  say  his  statement  should  not  have  been  believed.  Mc- 
Gibbons  v.  Wilder,  78  Iowa,  531 ;  RUey  v.  Bell,  120  Iowa,  618 ; 
20  Cyc.  62. 

Plaintiff  testifies  that  the  defendant  stated  there  was 
$40,000  against  the  property,  but  did  not  think  it  would  be 
that,  for  the  reason  it  was  in  the  hands  of  a  receiver,  and  he 
thought  there  would  be  something  coming  from  the  receiver 
which  would  probably  bring  it  down  a  couple  of  thousands 
under  that.  **He  said  all  of  the  incumbrances,  everything 
against  the  property,  would  not  exceed  $40,000."  He  also 
testified  that  defendant  represented  that  he  was  the  owner  in 
fee  simple  of  the  property.  These  were  positive  assertions  by 
the  defendant,  and  he  cannot  now  be  heard  to  say  that  plaintiff 
should  not  have  relied  thereon.  These  representations  were 
not  true.    Plaintiff  relied  on  them. 
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At  law,  in  order  to  recover,  plaintiflf  would  be  required 
to  prove  the  several  elements  constituting  fraud  and  deceit — 
''representation,  falsity,  scienter,  deception,  injury."  Boddy 
4    samb-  false       ^'  ^^^^Vf  ^^^  lowa,  462;  BUey  v.  Bell,  120 

ffoMTtoowi-     Iowa,  618;  Smith  v.  Packard,  152  Iowa,  1. 

^^^'  A  different  rule  obtains  in  equity.    This  court 

said,  in  Mohler  v.  Carder,  73  Iowa,  582,  and  which  is  approved 
in  Hunter  v.  League,  etc.,  96  Iowa,  573:  ''Another  equally 
well-established  rule  is  that,  to  entitle  a  party  to  relief  in 
equity  by  reason  of  fraudulent  misrepresentations,  it  is  not 
necessary  that  it  be  shown  that  the  party  making  the  false 
statements  knew  that  they  were  false  when  he  made  them. 
They  may  have  been  innocently  made,  yet,  if  represented  as 
positive  statements  of  fact,  as  distinguished  from  mere  opin- 
ions and  relied  upon  by  the  other  party  to  his  prejudice,  to 
the  extent  that  he  is  led  to  act  thereon,  equity  will  afford 
relief  See,  also,  Maine  v.  Investment  Co,,  132  Iowa,  272; 
McFadden  v.  Alexander,  154  Iowa,  716;  Brokerage  Co.  v. 
Wharton,  143  Iowa,  65 ;  Wilcox  v.  University,  32  Iowa,  367 ; 
Moyle  V.  SUbaugh,  105  Iowa,  531. 

If  we  apply  this  rule  here,  plaintiff  was  entitled  to  the 
relief  prayed.  He  asked  a  cancellation  of  the  deed  and  con- 
tract and  a  rescission.  It  is  true  he  claimed  there  had  been  a 
rescission  by  the  parties  before  the  suit  was  brought;  but  that 
was  a  matter  of  proof,  and  he  had  a  right  to  ask  the  court  to 
rescind  for  the  fraud,  if  the  evidence  was  not  suflBcient  to 
satisfy  the  court  that  there  had  already  been  a  rescission. 
We  are  satisfied  with  the  findings  and  decree  of  the  district 
court. — Affirmed. 


The  State  op  Iowa,  Appellee,  v.  Charley  McClurb, 

Appellant. 

Kew  trial:    beview  on  appeal.    Where  the  trial  court  makes  no  finding 

1    of  facts  regarding  matters  alleged  in  affidavits  in  support  of  a 

motion  for  new  trial,  which  are  denied  by  counter  affidavits,  the 
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appellate  court  will  not  consider  the  matters  embraced  in  the  affida- 
vits. 

Same:     discretion  of  trial  court.    The  examination  of  witnesses  and 

2  the  general  conduct  of  a  trial  involve  in  a  large  measure  the  sound 
discretion  of  the  trial,  court,  and  the  same  rule  applies  where  the 
court  is  called  upon  to  pass  on  a  motion  for  new  trial,  based  upon 
alleged  misconduct  in  argument  to  the  jury;  and  unless  it  is  made 
to  appear  that  such  discretion  has  been  abused  the  appellate  court 
will  not  interfere. 

Same:     misconduct  in  argument.     It  is  improx>er  for  a  prosecuting 

3  attorney  to  quote  from  an  opinion  of  the  supreme  court  in  his  argu- 
ment to  the  jury,  but  where  this  was  done  and  upon  objection  the 
jury  was  directed  to  disregard  it,  it  will  be  presumed  that  they 
obeyed  the  direction  of  the  court. 

Criminal  law:     seduction:     evidence.    On  this  prosecution  for  sedue- 

4  tion  the  evidence  is  reviewed  and  held  sufficient  to  support  convic- 
tion. 

Same:     chastity  or  prosecutrix:     instructions.    The  instructions  re- 

5  garding  the  chastity  of  the  prosecuting  witness,  when  construed  in 
the  light  of  the  evidence,  are  held  proper. 

Same:    seduction:    chaste  character:    evidence.    Where  there  was 

6  evidence  tending  to  show  that  prosecutrix,  defendant  and  others  com- 
mitted an  indecent  and  immoral  act,  all  the  particulars  of  which  were 
allowed  to  remain  in  the  record,  over  the  objection  of  the  state  that 
the  same  was  immaterial  and  may  have  occurred  after  the  alleged 
seduction,  the  exclusion  of  evidence  touching  any  objection  prosecu- 
trix may  have  made  to  the  doing  of  the  act  was  not  prejudicial; 
especially  as  it  appeared  that  the  immoral  act  occurred  after  the 
alleged  seduction,  and  as  it  is  only  the  previous  chaste  character  of 
the  prosecutrix  which  is  in  issue  in  seduction  cases. 

Same:    flight  of  defendant.    The  flight  of  one  accused  of  seduction, 

7  after  knowledge  that  a  warrant  had  been  issued  for  his  arrest,  is  a 
circumstance  tending  to  connect  him  with  the  commission  of  the 
offense. 

Same:     artifice:     evidence:     instruction.    The  testimony  of  prose- 

8  cutrix  that  defendant  promised  to  stay  by  her  if  any  thing  hap- 
pened, praised  her  good  looks  and  the  like^  was  sufficient  to  authorize 
an  instruction  touching  the  question  of  artifice  used  by  defendant  to 
accomplish  her  seduction. 
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Same:     instructions:     repetition:     refusal.      Matter     covered     by 
9    some  of  the  instruction  may  properly  be  omitted  from  others;  and 
requested  instructions  which  are  included  in  those  given  may  prop- 
erly be  refused. 

Same:     instruction:     assumption  of  facts.    An  instruction  that  un- 

10  less  prosecutrix  was  induced  to  commit  the  offense  by  defendant's 
promise  of  marriage,  if  any,  or  his  protestations  of  love  and  affec- 
tion, if  any,  he  should  be  acquitted,  was  not  objectionable  as 
assuming  that  defendant  did  promise  to  marry  her,  etc. 

Same:    appeal:     additional    abstracts.     Where    the   state   filed   an 

11  additional  abstract,  and  to  meet  it  the  defendant  also  filed  an  addi- 
tional abstract  and  made  a  further  argument,  and  the  transcript 
of  the  evidence  was  Certified,  appellant 's  motion  to  strike  the  state 's 
abstract  will  be  overruled. 

Appeal  from  Davis  District  Court, — Hon.  C.  W.  Vermillion, 

Judge. 

Wednesday,  March  12, 1913. 

Dependant  was  convicted  of   the  crime   of  seduction, 
and  appeals. — Affirmed. 

Payne  &  Goodson,  for  appellant. 

Geo.  Cosson,  Attorney-General,  and  John  Fletcher,  As- 
sistant Attorney-General,  for  the  State. 

Preston,  J. — Numerous  matters  are  urged  and  relied 
upon  for  a  reversal.  Those  most  strongly  argued  are  in 
reference  to  the  alleged  misconduct  of  the  county  attorney 
and  the  suflSciency  of  the  evidence,  particularly  a^  to  whether 
the  jury  were  justified  in  finding  prosecutrix  to  have  been 
of  chaste  character  at  the  time  of  the  alleged  seduction.  It 
is  said  the  court  erred  in  permitting  the  prosecutor  on  cross- 
examination  of  defendant's  witnesses  to  put  improper  ques- 
tion's and  to  make  insinuating  remarks  reflecting  on  wit- 
nesses and  defendant,  and  that  the  prosecutor  made  improper 
Vol.  159  Ia,--23 
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statements  to  the  jury  in  argument,  especially  in  quoting  from 
an  opinion  of  this  court.  The  matters  above  complained  of 
appear  in  the  record. 

I.  Other  matters  are  set  out  in  afQdavits  attached  to  the 
motion  for  new  trial  as  to  what  is  alleged  to  have  been  said 
and  done.    As  to  these  matters,  counter  affidavits  were  filed 

by  the  state.    The  court  made  no  finding  of 

1       NBV7    TRIAL  * 

review  on  ap-     f acts  in  regard  to  these  things,  and  they  can- 

De&l 

not  be  considered  without  such  a  finding. 
Where  there  is  a  conflict  in  the  affidavits,  the  trial  court  is  in 
a  much  better  situation  to  determine  the  facts  than  this  court 
can  be.  Rayburn  v.  Railway,  74  Iowa,  637 ;  Kiiaehel  v.  Wii- 
sm,  92  Iowa,  536 ;  State  v.  Helm,  97  Iowa,  378. 

It  must  be  conceded  that  some  of  the  questions  put  by  the 
prosecutor  were  improper,  but  objections  were  promptly  sus- 
tained by  the  court.    The  prosecutor  was  not  alone  in  thus 

offending.    Questions  were  asked  by  defend- 
tion  of  trial       ant's  counscl,  not  so  much  perhaps  by  way  of 

insinuation,  as  in  an  endeavor  to  get  before  the 
jury  and  in  the  record  evidence  which  was  clearly  incompe- 
tent. This  was  done  on  the  theory  probably  that,  if  an  acquit- 
tal could  be  secured,  such  errors  would  not  be  available  to  the 
state  on  motion  for  a  new  trial.  We  would  not  encourage 
such  practices  by  either  side,  nor  would  we  relax  the  rule  that 
the  defendant  in  a  criminal  case  is  entitled  to  a  fair  trial.  The 
state  is  also  entitled  to  a  fair  trial.  The  rules  of  practice  and 
evidence  are  the  same  for  both,  in  theory  at  least,  and  ought 
to  be  so  in  practice.  In  case  of  doubt  the  defendant  should 
be  given  the  benefit  of  the  doubt,  but  this  may  be  and  often 
is  carried  too  far  as  we  and  all  courts  and  lawyers  know. 
Trial  courts  generally  allow  greater  latitude  to  the  defense. 
Attorneys  for  the  defense  go  outside  the  record  in  argument, 
and  do  other  things  they  would  not  think  of  doing  in  a  civil 
case  where  a  new  trial  might  be  granted.  Then,  if  the  prose- 
cutor meets  them  in  the  same  way  and  tries  to  prevent  the 
defense  running  away  with  the  case,  he  is  accused  of  being 
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unfair.  It  would  be  the  better  practice,  and  it  would  be  right, 
for  both  sides  to  try  each  case  fairly  and  on  the  merits.  In 
this  case,  as  in  others  where  the  attorneys  for  the  defense 
are  able  and  the  prosecution  is  vigorous,  some  things  are  said 
and  done  which  should  have  been  dispensed  with.  Persistently 
asking  improper  questions  and  injecting  improper  statements 
into  the  record  may  be  reversible  error,  but  asking  improper 
questions  and  making  improper  remarks  are  not  necessarily 
prejudicial.  The  trial  court  is  in  a  position  to  see  and  hear 
what  is  being  done  and  said,  the  disposition  and  temperament 
of  the  attorneys ;  their  manner,  and  that  of  the  witnesses  being 
examined;  the  demeanor  of  attorneys  towards  each  other; 
their  tone  of  voice,  and  like  matters.  The  examination  of  wit- 
nesses and  conduct  of  the  trial  is  largely  a  matter  for  the  trial 
court  to  determine,  as  is  the  question  whether  either  party  has 
been  prejudiced  by  the  conduct  of  the  other,  and  its  action 
will  not  be  interfered  with  on  appeal,  unless  the  discretion 
lodged  in  it  has  been  abused.  State  v,  Johns,  152  Iowa,  383 ; 
State  V.  Norman^  135  Iowa,  483. 

The  same  rule  applies  where  the  trial  court  has  overruled 
a  motion  for  new  trial  on  the  ground  of  alleged  misconduct 
in  argument.  One  of  the  statements  of  the  prosecutor  of 
which  complaint  is  made  was  in  answer  to  argument  of  coun- 
sel for  defendant.  In  referring  to  the  testimony  of  defend- 
ant's witnesses,  who  had  testified  to  their  having  had  sexual 
intercourse  with  prosecutrix,  the  prosecutor  said:  '^I  tell  you 
what  the  Supreme  Court  of  Iowa  thinks  about  such  a  fellow. 
The  Supreme  Court  says  that,  so  long  as  juries  are  made  up  of 
men  possessing  normal,  moral,  and  intellectual  qualities,  they 
will  rarely  let  the  presumption  of  virtue  in  women  be  over- 
come by  the  testimony  of  any  number  of  witnesses  whose 
story,  whether  true  or  false,  is  a  confession  of  their  own 
infamy.  (Defendant  objects  to  that  as  being  prejudicial  and 
incompetent.  Court :  Yes,  I  think  that  is  improper  and  the 
jury  will  not  regard  it.  The  ruling  of  the  court  is  excepted 
to.)    I  speak  to  you  now  as  normal  men,  morally  and  Intel- 
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lectually,  and  it  is  for  you  to  say  whether  the  stories  of  such 
men,  whether  true  or  false,  shall  be  weighed  by  you  as  suf- 
ficient to  overcome  the  presumption  of  innocenc€f  in  woman," 
We  do  not  approve  of  the  prosecutor's  quoting  to  the 
jury  from  the  opinion  of  this  court,  which  is  foaind  in  State 

V.  Drake,  128  Iowa,  539.    The  trial  court  was 
duct  in  argu-     right  in  sustaining  the  objection  and  direct- 

menta  , 

ing  the  jury  to  disregard  it.  The  statement 
of  this  court  in  that  regard  did  not  annjounce  any  rule  of  law. 

It  is  presumed  the  jury  obeyed  the  direction  of  the  court 
to  disregard  the  statement  of  the  county  attorney.  It  is 
claimed  by  counsel  for  the  appellant  that  juries  give  weight  to 
an  intimation  from  the  court,  but  this  court  did  not  make  the 
remark  quoted  to  the  jury.  Furthermore,  it  is  doubtful 
whether  a  jury  could  be  found  who  would  not  feel  the  same 
way  about  it  without  being  told. 

The  statement  of  the  prosecutor  after  the  court  had  sus- 
tained the  objection  to  the  quotation  was  not  in  itself 
improper,  and  it  is  not  made  so  by  the  fact  that  the  county 
attorney  addressed  the  jurors  as  normal  men,  morally  and 
intellectually.  He  simply  left  it  to  the  jury  to  say  what  weight 
should  be  given  to  the  evidence  of  such  witnesses.  From  mat- 
ters appearing  in  the  record  and  arguments  in  this  court,  we 
assume  that  the  prosecutrix  was  not  spared  by  counsel  for 
defendant  in  their  arguments  to  the  jury.  The  trial  judge 
heard  all  the  arguments,  and  all  that  was  said  and  done  at  the 
trial.  He  seems  to  have  been  fair  and  entirely  impartial.  In 
overruling  the  motion  for  new  trial,  it  was  his  judgment  that 
no  prejudice  had  resulted.  We  would  not  be  justified  in 
reversing  on  these  grounds. 

II.  It  is  next  urged  by  appellant  that  the  verdict  is 
not  sustained  by  the  evidence.  The  defendant  admitted  hav- 
ing had  intercourse  with  the  prosecutrix,  but  denied  the  use 

of  any  seductive  arts.  The  defense  was  based 
^'  LAwVseduc-       largely  on  the  claim  that  prosecutrix  was 

unchaste  at  the  time  of  the  alleged  seduction. 
The  claim  here  ig,  as  we  understand  it,  that  the  evidence  which 
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he  produced  was  such  that  we  should  say  that  the  element 
of  chaste  character  was  not  sufficiently  sustained.  This  was  for 
the  jury.  There  was  evidence  which,  if  true,  would  tend  to 
show  unchastity.  Witnesses  testified  to  having  had  sexual 
intercourse  with  her  before  the  alleged  seduction,  but  the 
weight  of  this  evidence  was  for  the  jury.  Such  witnesses 
were  some  of  them  more  or  less  impeached  by  evidence  of 
their  own  contradictory  statements.  There  was  evidence  as 
to  prosecutrix  and  her  sister  going  swimming  with  the  defend- 
ant and  a  boy  about  sixteen  years  of  age,  also  evidence  as  to 
vulgar  language  on  her  part,  and  other  matters.  These  mat- 
ters were  all  denied  by  her,  and  her  character  in  this  respect 
was  sustained  by  her  neighbors  and  associates.  The  prose- 
cutrix was  about  sixteen  or  seventeen  years  old  at  the  time  of 
the  alleged  seduction.  She  fixed  May  18,  1908,  as  the  date 
when  the  alleged  seduction  occurred,  and  the  first  act  of 
intercourse,  and  testified  that  such  relations  continued.  A 
child  was  born  March  10, 1909.  She  testified  to  promises  made 
by  defendant  at  the  time,  and  which  she  says  she  relied  on, 
and  there  was  evidence  of  courtship  and  evidence  of  admis- 
sions made  by  defendant.  Defendant  admits  that  the  first 
intercourse  in  1908  occurred  about  the  middle  of  May,  and 
that  such  relations  continued  for  a  month  or  two.  He  denies 
the  use  of  any  seductive  arts.  While  defendant  was  in 
Marshall  county  his  brother  wrote  him  that  prosecutrix  was 
pregnant.  About  December  24, 1908,  defendant  returned  and 
went  to  see  her,  and  was  informed  by  her  that  a  warrant  had 
been  issued  for  his  arrest,  and  that  they  were  going  to  make 
him  marry  her.  She  says  that  at  that  time  he  promised  to 
marry  her,  and  to  do  so  at  once,  but  that  the  next  day  was 
a  holiday,  and  he  could  not  get  a  license.  Either  the  next 
day,  or  the  26tb,  he  fled  from  the  state,  without  bidding  his 
friends  and  relatives  good-bye,  and  did  not  return  until  he  was 
brought  back  by  the  sheriff  in  September,  1911.  There  was 
other  evidence,  but,  without  going  further  into  detail,  it  is 
sufficient  to  say  we  have  read  it  all,  and  we  are  satisfied  the 
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evidence  was  amply  suflScient  to  sustain  the  verdict.  The 
prosecuting  witness,  no  doubt,  shaded  her  testimony  to  shield 
herself,  and  the  defendant  in  all  probability  did  the  same 
thing. 

III.  Instructions  10,  11,  and  13  are  complained  of.  To 
understand  the  objection,  it  will  be  necessary  here  to. set  out 
some  of  the  testimony.    For  the  purpose  of  showing  unchaste 

conduct  on  the  part  of  the  prosecutrix,  it 
of  prdsecutrtx^  was  claimed  by  the  defense  that  the  prosecu- 

Instructions.  .  ,  ,  .  ...  .   , 

trix  and  her  sister  went  in  swimming  at  night 
with  defendant  and  a  young  man  by  the  name  of  Blanchard. 
The  date  of  this  transaction  is  fixed  by  the  defendant  as 
between  the  middle  of  June,  1908,  and  the  1st  of  July.  At 
one  point  in  his  testimony  he  fixes  it  as  just  before  the  dth  of 
July.  At  another  place  he  refers  to  one  act  of  sexual  inter- 
course with  her  as  the  ** River  Hill"  transaction,  which  he 
says  was  about  the  last  of  June,  and  that  the  swimming  trans- . 
action  was  about  two  weeks  before  that,  so  that,  according  to 
his  testimony,  this  swimming  transaction  must  have  occurred 
about  the  middle  of  June,  or  between  that  date  and  the  1st 
of  July.  The  witness  Blanchard  fixes  this  date  as  some  time 
in  June.  He  says  it  was  over  a  month  after  he  commenced 
working  for  Pite,  which  was  about  the  1st  of  May,  1908.  We 
do  not  find  that  the  sister  testified  on  this  subject,  and  the 
prosecutrix  denied  the  transaction  entirely.  It  is  clear,  then, 
that  this  matter  of  going  in  swimming  was  in  June.  The 
defendant  testified  that  the  first  act  of  intercourse  in  1908 
was  about  the  middle  of  May,  which  is  very  near  the  date 
fixed  by  the  prosecutrix.  An  attempt  is  made  by  the  defense 
to  show  that  the  swimming  transaction  occurred  before  the 
first  act  of  intercourse  and  before  the  alleged  seduction,  and 
that  this  is  so  because,  as  defendant  says,  the  first  act  was 
what  he  calls  the  River  Hill  act  of  intercourse,  but  this  trans- 
action is  not  identified  as  the  one  wherein^ the  prosecutrix 
claims  the  first  act  of  intercourse  occurred.  She  says  the 
first  intercourse  was  had  either  on  the  way  to  Eldon  or  on 
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the  way  back,  but  nowhere  refers  to  it  as  the  River  Hill  trans- 
action. No  other  witness  fixes  the  date  of  the  first  inter- 
course. The  seduction,  then,  if  there  was  any,  must  have 
occurred  about  the  middle  of  May.  There  could  have  been 
no  seduction  in  June  because  there  was  not  sufScient  time  for 
reformation  after  the  middle  of  May,  1908.  The  matter  of 
reformation  will  be  referred  to  later  in  connection  with 
another  alleged  transaction  on  another  date  in  1907.  The 
instructions  complained  of  in  reference  to  the  swimming 
transaction  and  the  date  of  it  are  10,  11  and  13,  but  we  will 
quote  instruction  12  with  the  other  three,  and  refer  to  the 
complaint  as  to  12  later.  The  instructions  10  to  13  are  as 
follows: 

(10)  If  you  find  that  the  prosecuting  witness  prior  to 
and  about  the  time-  of  her  alleged  seduction  had  sexual 
intercourse  with  others  than  the  defendant,  then  she  was 
not  of  chaste  character. 

(11)  In  order  for  the  prosecuting  witness  to  have  been 
of  unchaste  character  prior  to  her  alleged  seduction,  it  is  not 
necessary  for  her  to  have  had  sexual  intercourse  prior  to  that 
time.  If  she  prior  to  such  alleged  seduction  was  unchaste  in 
thought,  action,  heart,  and  mind,  that  would  be  sufficient  to 
render  her  of  unchaste  character.  If  she  was  guilty  of  undue 
familiarity  with  men,  if  her  demeanor  and  conduct  was  vul- 
gar or  improper,  these  facts  should  be  considered  by  the  jury 
in  connection  with  all  the  other  facts  and  circumstances  in 
evidence  bearing  on  the  question  in  determining  whether  at 
the  time  of  her  alleged  seduction  she  was,  in  fact,  of  chaste 
character.  No  particular  amount  or  degree  of  such  conduct 
or  association  can  be  set  down  as  conclusive  evidence  of 
unchaste  character,  nor  is  it  every  act  of  impropriety,  indis- 
cretion, or  even  indecency  that  will  make  a  woman  of  un- 
chaste character,  but  the  jury  must  determine  from  all  the 
facts  shown  and  bearing  upon  the  question  whether  she  was 
of  chaste  or  unchaste  character,  bearing  in  mind  that  the 
question  is  what  was  her  character  for  chastity  prior  to  her 
alleged  seduction,  not  what  it  may  have  been  since. 

(12)  If  you  find  by  the  greater  weight  or  preponder- 
ance of  the  evidence  that  prior  to  the  time  of  her  alleged 
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seduction  the  prosecuting  witness  had  indulged  in  sexual 
intercourse  with  the  defendant,  she  was  not  then  of  chaste 
character,  unless  such  prior  intercourse  had  occurred  such 
a  length  of  time  before  and  their  relations  had  been  so  abso- 
lutely broken  oflf  for  such  a  length  of  time,  and  her  conduct 
in  the  meantime  had  been  such  as  to  satisfy  you  that  she  had 
reformed,  and  was  at  the  time  of  her  alleged  seduction  a 
woman  of  chaste  character. 

(13)  If  you  find  by  the  greater  weight  or  preponder- 
ance of  the  evidence  that  at  the  time  of  her  alleged  seduction 
by  the  defendant,  if  she  was  so  seduced,  she  was  not  a  woman 
of  previous  chaste  character,  you  should  acquit  the  defend- 
ant. 

The  objection  to  the  instructions  on  this  subject,  as  we 
understand  it,  is  that  the  defense  claims  that  the  date  of  the 
River  Hill  act  of  sexual  intercourse  was  fixed  by  the  defend- 
ant as  the  last  of  June ;  that  there  was  a  conflict  between  the 
defendant  and  prosecutrix  as  to  the  correct  date,  and  that  the 
instruction  closed  the  door  against  all  testimony  of  defend- 
ant to  acts  of  unchastity  after  the  18th  or  the  last  of  May, 
and  that  the  defendant  had  the  right  to  have  the  jury  deter- 
mine which  was  the  true  date  of  the  intercourse  alleged  as 
seduction,  and  that,  if  the  jury  found  the  date  fixed  by  defend- 
ant was  correct,  then  the  defendant  was  entitled  to  have  them 
consider  all  the  evidence  of  unchaste  character  prior  to  that 
date;  that  a  part  of  such  conduct  was  the  swimming  trans- 
action. From  the  evidence  which  we  have  pointed  out  it 
seems  to  us  that  it  cannot  be  claimed  that  the  swimming  trans- 
action occurred  before  the  alleged  seduction.  But,  in  any 
event,  no  such  interpretation  can  fairly  be  placed  upon  the 
instruction  as  is  claimed  by  the  defense.  The  court  used  the 
words:  '*If  she,  prior  to  her  alleged  seduction,  was  unchaste," 
etc.  ''If  you  find  that  the  prosecuting  witness  prior  to  and 
about  the  time  of  her  alleged  seduction  had  sexual  intercourse 
with  others,"  etc.  '*If  you  find  by  the  greater  weight  or  pre- 
ponderance of  the  evidence  that  at  the  time  of  her  alleged 
seduction  she  was  not  a  woman  of  previous  chaste  character, 
you  should  acquit  the  defendant."     Counsel  for  defendant 
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claim  that  in  using  the  words  *' alleged  seduction"  the  court 
referred  to  the  date  fixed  by  the  prosecutrix,  but  we  fail  to 
see  anything  in  the  language  used  which  can  be  in  any  way 
considered  as  referring  to  any  time  or  date  of  intercourse.  No 
date  was  given  in  the  instruction,  but  the  court  left  the  jury 
free  to  determine  at  what  time  the  seduction  was  committed, 
if  committed  at  all.  The  word  *' alleged"  refers  to  the  crime, 
and  not  to  the  date  of  its  commission.  Furthermore,  the 
defense  in  its  offered  instruction  No  1  seems  to  have  adopted 
the  theory  that  the  transaction  did  occur  in  May,  for  a  part 
of  that  instruction  reads:  **It  is  admitted  by  both  the  prose- 
cutrix and  the  defendant  that  they  indulged  in  sexual  inter- 
course together  with  each  other  in  the  month  of  May,  1908." 
And,  again,  in  offered  instruction  No.  5,  the  defense  seems  to 
have  fixed  May  18,  1908,  as  the  date.  That  instruction  reads 
in  part:  **The  prosecutrix  has  testified  that  she  indulged  in 
sexual  intercourse  with  the  defendant  for  the  first  time  on  or 
about  May  18,  1908  ...  If  you  find  that  she  was  not  at 
the  time  of  chaste  character,  then  you  should  acquit  the 
defendant,  for  she  must  have  been  of  previously  chaste  char- 
acter at  the  time,''  etc. 

In  this  connection  the  court  excluded  one  question  and 
answer  as  to  whether  prosecutrix  made  any  objection  to  the 
witness  Blanchard  undressing  in  her  presence  at  the  time  of 
6.  Same:  sediic-     ^^^   alleged  Swimming,   on   the   ground,   as 
character fevi-   Stated  in  the  State's  objection,  that  it  was 
dence.  **  immaterial,  because  it  may  have  occurred 

after  the  alleged  seduction."  After  the  witness  Blanchard 
had  testified  that  the  date  of  the  swimming  was  over  a  month 
after  the  1st  of  May,  the  state  moved  that  all  reference  to 
the  swimming  be  stricken  as  immaterial  and  after  the  alleged 
seduction.  This  motion  was  overruled.  There  could  have 
been  no  prejudice  here  because  all  the  evidence  as  to  what 
the  parties  did  at  the  time  of  the  alleged  swimming  remained 
in  the  record,  and,  further,  it  seems  to  us  clear  that  this  trans- 
action did  take  place  after  the  alleged  seduction.  But  it  is  said 
by  counsel  for  appellant  that,  even  though  that  transaction 
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was  after  the  seduction,  that  the  evidence  is  competent,  and 
cites  and  relies  on  State  v.  demons,  78  Iowa,  123.  It  was  held 
in  that  case  that  admissions  made  by  the  prosecutrix  after  the 
alleged  seduction  as  to  her  unchaste  conduct  prior  to  the 
seduction  were  admissible,  and  that  the  court  erred  in 
instructing  the  jury  to  disregard  that^  but  in  the  case  at  bar 
there  is  no  claim  that  the  prosecutrix  made  any  statements 
or  admissions  of  that  kind,  so  that  the  authority  is  not  in 
point.  It  is  the  previous  chaste  character  which  is  in  issue. 
The  statute  expressly  so  provides,  and  it  has  been  so  held  a 
number  of  times.  State  v.  Deitrick,  51  Iowa,  467;  State  v, 
Ounagy,  84  Iowa,  177. 

IV.  Instruction  No.  16,  in  regard  to  the  flight  of  defend- 
ant, is  complained  of,  and  it  is  said  that  flight  cannot  be 
regarded  as  tending  to  connect  him  with  the  commission  of 

7.  Same:  flight      *^®  Crime,  but  the  law  is  otherwise.    State  v. 
of  defendant.     HetUind,  141  lowa,  524.    On  the  question  of 

flight,  see,  also.  State  v.  Richards,  126  Iowa,  497.  In  this 
instruction  the  court  left  it  to  the  jury  to  determine  whether 
the  offense  was  committed,  and,  if  so,  whether  the  prosecut- 
ing witness  informed  defendant  of  the  warrant,  and  if  he  had 
knowledge  of  the  accusation,  and  fled  to  avoid  prosecution, 
then,  if  the  jury  found  these  matters  to  be  true,  it  should  be 
considered  as  a  circumstance  against  him.  The  court  left  it 
to  the  jury  to  determine  the  weight  of  such  evidence.  The 
instruction  is  correct. 

V.  Other  instructions  are  complained  of.  It  is  said  No. 
8  is  erroneoua  This  was  on  the  question  as  to  whether  prose- 
cutrix was  induced  to  submit  by  his  promise  of  marriage,  if 

any,  or  his  protestations  of  love,  and  affec- 

8.  Sabob:  artifice:    ..         «    .-  .,  _,.^  j  j.- 

evidence :  In-      tion,  flattery.  Or  other  artifices  or  deception, 

if  any.  Counsel  for  defendant  claim  that 
there  was  no  evidence  as  to  any  other  artifices  or  deception. 
The  prosecutrix  testified  that  defendant  told  her  he  would 
stay  by  her  if  anything  happened,  praised  her  good  looks,  and 
the  like. 
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Instruction  6  is  complained  of  because  it  is  said  the 
court  should  have  told  the  jury  that  the  prose- 

9.   Samd:  instruc-  .    .  .    ,  t    ,  ,1  .  - 

uona:  repeti-      cutrix  must  have  relied  on  the  promise  of 

tlon:  refusal.  .  ^         mi  •  •    ^    •  j    •      • 

marriage,  etc.     This  point  is  covered  in  in- 
struction No.  8. 

Instructions  7  and  9,  asked  by  the  defendant,  are  cov- 
ered by  instructions  given  by  the  court.  No.  9  correctly 
states  the  law,  and  is  not  in  conflict  with  2  and  3. 

Instruction  12  has  reference  to  testimony  of  the  defend- 
ant that  he  had  intercourse  with  the  prosecutrix  in  1907, 
some  nine  months  before  the  alleged  seduction  in  1908,  and 
was  a  proper  instruction  in  connection  with  the  other  instruc- 
tions herein  quoted.  Prosecutrix  denied  having  had  inter- 
course with  defendant  in  1907. 

In  the  eighth  instruction  the  court  told  the  jury,  in  sub- 
stance, that  unless  prosecutrix  was  induced  to  submit  to  inter- 
course by  defendant's  promise  of  marriage,  if  any,  or  his  pro- 
10.  samb:  In-        testations  of  love  and  affection,  etc.,  if  any, 
sumption  "of*"   ^®  should  be   acquitted.     It  is  urged  with 
^^^^  apparent  sincerity  that  the  qualification,  *4f 

any,"  and  the  like,  in  this  and  other  instructions,  assumed 
that  defendant  did  promise  to  marry,  etc.  But  it  occurs  to 
us  that  the  use  of  these  words  is  the  very  thing  that  pre- 
vented the  instruction  assuming  these  things. 

The  instructions  are  full,  fair,  and  correct,  and  the  appel- 
lant has  no  just  cause  of  complaint.  We  have  referred  to  all 
matters  complained  of  which  are  of  sufficient  importance  to 
notice. 

The  appellant  has  moved  to  strike  the  state's  additional 
abstract.     The  appellant  has  filed  an  additional  abstract  to 
meet  it,  and  has  made  a  further  argument.     The  transcript 
sam»  :  ap-        ^^  *^®  evidence  has  been  certified.    Under  the 
tioiiai^l?*'       circumstances,    the    appellant's    motion    to 
stracts.  strike  is  overruled.    We  find  no  error  in  the 

record  prejudicial  to  the  defendant,  and  the  judgment  is 
Affirmed. 


11.   Sams:  ai 
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A.  D.  PuGH,  Appellee,  v.  Cora  Y.  Olson,  Appellant.  A.  D. 
PuGH,  Appellee,  v.  Minnie  Youngebman,  Appellant 
A.  D.  PuGH,  Appellee,  v.  Louisa  Y.  Barton,  Appellant. 
Consolidated  for  trial  and  all  tried  in  first  above  ease. 

Judgments:  joint  contract:  pleadings:  res  judicata.  Plaintiff 
brought  three  separate  actions,  afterward  consolidated,  against 
as  many  defendants,  for  services  rendered  an  estate  in  which  they 
were  mutually  interested,  and  each  answered  claiming  that  a  judg- 
ment on  plaintiff's  counterclaim  in  a  former  action,  brought  by 
another  heir  against  him  for  money  belonging  to  the  estate,  involved 
the  same  issues  and  was  a  bar  to  this  action.  These  defendants 
were  made  parties  to  that  suit  but  disclaimed  any  interest  therein, 
and  in  conjunction  with  the  plaintiff  in  that  suit  alleged  that  the 
services  for  which  plaintiff  in  this  action  counterclaimed  in  the  for- 
mer action,  were  not  rendered  on  any  joint  contract,  whereupon 
plaintiff  dismissed  his  counterclaim  as  against  these  defendants  and 
proceeded  against  the  other  heir  alone.  The  pleadings  in  that 
action  were  offered  in  evidence  in  this  suit. 

Held,  that  as  defendants  failed  to  allege  that  plaintiff's  contract 
for  services  was  joint,  and  as  the  judgment  on  the  counterclaim  in 
the  former  action  was  only  about  one  fourth  of  the  amount  claimed 
by  plaintiff,  the  court  properly  refused  to  submit  the  question  of 
whether  the  contract  was  joint  and  therefore  satisfied  by  the  judg- 
ment on  the  counterclaim. 

Appeal  from  Polk  District  Court.-^HoN.  Hugh  Brennan, 

Judge. 

Saturday,  March  15,  1913. 

Three  actions  on  account  consolidated  by  agreement. 
They  were  brought  by  the  same  plaintiff  against  three  sisters 
for  services  rendered  in  regard  to  an  estate  in  which  all  were 
mutually  interested.  There  was  a  verdict  and  judgment  for 
the  plaintiff  in  each  case,  and  the  defendants  appeal. — 
Affirmed. 
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Dudley  &  Coffin,  for  appellants. 

A,  D.  Pughy  pro  se,  and  C.  8.  Cooier,  for  appellee 

Evans,  J. — ^These  cases  are  closely  related  to  the  case  of 
Canrad  Youngerman  v.  Pugh,  (Iowa)  125  N.  W.  321,  wherein 
a  judgment  of  the  lower  court  was  affirmed  in  this  court 
March,  1910.  The  judgment  and  satisfaction  in  the  former 
case  are  pleaded  herein  by  the  defendant  as  a  complete  de- 
fense to  each  action.  This,  however,  ha«  reference  to  the  issue 
and  adjudication  made  upon  a  counterclaim  in  that  case  and 
not  upon  the  main  action.  We  quote  from  our  former  opinion 
in  that  case  the  following  introductory  statement:  '*This  is 
an  action  to  recover  money  collected  and  withheld  by  the 
defendant  as  attorney,  and  a  counterclaim  by  the  defendant 
for  fees  due  for  professional  services.  Trial  to  a  jury,  which 
made  an  allowance  on  the  counterclaim  and  rendered  a  verdict 
for  the  plaintiff  for  the  balance,  and  judgment  accordingly." 

The  petition  in  the  former  averred  that  in  January,  1908, 
the  defendant,  as  attorney,  received  for  and  on  account  of 
the  plaintiff  the  sum  of  $1,025.15  from  the  estate  of  Miene 
Youngerman.  The  defendant  filed  an  answer,  admitting  the 
receipt  of  the  money  as  charged,  and  filed  a  counterclaim 
against  the  plaintiff  and  others,  and  filed  a  motion  therewith, 
requesting  that  such  parties — ^i.  e.,  Cora  Olsen,  Minnie 
Youngerman,  and  Louisa  Youngerman — be  made  parties 
defendant  **in  order  that  their  interest  in  the  funds  collected 
and  applied  by  the  defendant  might  be  adjudicated  in  this 
action.''  In  pursuance  of  such  motion,  the  other  parties  were 
brought  in.  They  filed  an  answer  '^  disclaiming  any  interest 
in  the  funds  collected  and  applied  by  the  defendant  Pugh." 
Thereupon  the  defendant  Pugh  dismissed  his  counterclaim 
against  his  codefendants  thus  brought  in,  and  filed  an  amended 
answer  and  counterclaim  against  the  plaintiff  alone.  The  first 
division  of  such  amended  answer  admitted  the  collection  of 
the  funds  but  denied  indebtedness.    The  second  division  of 
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such  answer  constituted  a  counterclaim  wherein  the  defendant 
attorney  set  up  his  account  for  services  purported  to  have  been 
rendered  to  Conrad  Youngerman  and  to  his  three  sisters,  who 
are  the  defendants  in  the  present  cases.  The  sum  total  of  such 
itemized  account  was  $1,781.25,  on  which  a  credit  of  $500  was 
entered  as  payment  received  from  such  four  parties. 

In  the  trial  of  tiie  present  case,  the  pleadings  and  record 
of  the  former  case  were  all  introduced  in  evidence.  These 
show  that  the  jury  allowed  Attorney  Pugh  $350  on  his  counter- 
claim, and  they  rendered  a  verdict  against  him  for  a  balance 
of  $675  in  favor  of  Conrad  Youngerman,  plaintiff  therein. 
The  account  that  was  set  up  by  Pugh  in  his  counterclaim  in 
that  case  is  the  same  account  upon  which  he  bases  his  present 
suits  against  these  defendants,  except  that  certain  items  have 
been  eliminated  as  items  of  service  rendered  for  the  benefit 
of  Conrad  alone.  His  claim  in  these  cases  is  to  recover  one- 
fourth  of  the  joint  account  severally  from  each  of  the  three 
sisters,  defendants  herein. 

The  jury  rendered  a  verdict  substantially  for  the  amount 
claimed  against  each.  The  contention  of  the  appellants  in 
argument  is  that  inasmuch  as  the  account  sued  on  was  a 
joint  account  for  services  rendered  for  the  joint  benefit  of  the 
three  sisters  and  the  brother,  and  inasmuch  as  the  plaintiff 
Pugh  used  such  joint  account  as  the  basis  of  his  counterclaim 
against  Conrad  Youngerman  in  the  former  suit  as  one  of  the 
joint  debtors,  and  inasmuch  as  he  obtained  the  equivalent  of  a 
judgment  thereon  against  Conrad  and  received  full  satisfac- 
tion thereof,  he  cannot  recover  again  on  the  same  account 
against  the  joint  debtors.  This  proposition  of  law  is  elemen- 
tary and  leaves  no  room  for  debate.  In  such  case,  of  course, 
the  sisters  would  become  liable  to  Conrad  for  contribution  to 
the  amount  paid  by  him  in  satisfaction  of  the  joint  account. 
It  is  contended,  also,  that  this  proposition  is  decisive  of  the 
case.  Such  was  our  first  impression  on  the  oral  argument; 
but  we  find  other  complications  in  the  record. 

In  such  former  case  Conrad  filed  a  reply  to  the  counter- 
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claim  wherein  he  denied  joint  liability  with  his  sisters  for  the 
entire  account,  and  averred  that^  if  there  was  any  balance 
due  over  and  above  the  $500  previously  paid,  he  was  liable 
severally  and  not  jointly,  and  for  only  one-fourth  thereof. 
The  defendant  Pugh  in  that  action  also  made  the  three  sisters 
(defendants  herein)  parties  to  that  action,  and  averred  that 
they  were  interested  in  the  fund  sued  for  by  Conrad,  and  he  set 
up,  as  against  them,  the  same  counterclaim  as  against  Conrad ; 
the  items  of  such  account  purporting  to  be  charged  as  against 
all.  The  sisters  appeared  in  said  action  and  filed  a  disclaimer 
of  any  interest  in  the  fund  sued  for  by  Conrad.  They  also 
answered  the  counterclaim  and  expressly  denied  joint  liability 
thereon,  and  averred  that,  if  they  were  liable  to  Attorney  Pugh 
for  any  amount,  they  were  each  liable  severally  and  not 
jointly,  and  **aver  that,  if  for  any  cause  these  defendants  or 
any  of  them  are  liable  to  said  Albert  D.  Pugh,  a  suit  should 
be  brought  by  said  Pugh  against  these  several  defendants 
individually  and  not  jointly.'*  This  averment  reappeared  two 
or  three  times  with  considerable  emphasis  in  such  pleading. 
Such  answer  also  contained  the  following :  * '  These  defendants 
admit  that  they  have  declined  to  consent  that  any  property 
or  estate  belonging  to  plaintiff  (Conrad)  should  be  applied  to 
discharge  their  obligations,  if  any,  to  the  defendant."  After 
the  filing  of  this  answer  to  the  counterclaim  in  such  former 
case,  Pugh  dismissed  the  counterclaim  without  prejudice  as  to 
the  three  sisters,  and  proceeded  to  trial  with  the  plaintiff 
Conrad. 

Turning  now  to  the  pleadings  in  the  case  at  bar,  the 
answer  of  each  defendant  is  set  forth  in  six  divisions.  These 
divisions  aim  to  set  forth,  in  varied  form,  the  aflSrmative 
defense  to  which  we  have  already  referred.  We  find  no  alle- 
gation in  any  division  of  any  answer  in  the  cases  at  bar  that 
the  account  now  sued  on  was  in  fact  a  joint  account.  Unless 
the  account  was  a  joint  account  for  which  each  was  fully 
liable,  then  the  legal  proposition,  for  which  the  appellants 
contend,  can  have  no  decisive  application.    If  Conrad  was  only 
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separately  liable  for  his  own  particular  share,  then  a  recovery 
of  the  particular  amount  due  from  him  could  not  operate  as 
a  bar  to  a  recovery  of  particular  amounts  due  from  the  others. 
This  absence  of  averment  from  the  answers  is  doubtless  to 
be  accounted  for  by  the  state  of  the  pleadings  in  the  previous 
case.  Therefore,  instead  of  averring  in  this  case  that  the 
account  was  in  fact  a  joint  account  for  which  benefits  had 
been  received  by  all  of  the  joint  debtors,  the  defendants  herein 
predicate  the  defense  upon  the  allegation  that  the  plaintiff 
herein  had  elected  in  the  former  suit  to  declare  upon  the 
account  as  a  joint  account,  and  to  sue  Conrad  Youngerman 
by  way  of  counterclaim  for  the  full  amount  thereof.  Grant- 
ing that  this  was  the  contention  of  Pugh  in  the  former  action 
(although  he  did  not  in  terms  aver  a  joint  account),  yet  he 
necessarily  encountered  the  denial  and  contention  of  Conrad 
that  he  was  not  liable  jointly  for  the  whole,  but  severally  only 
for  his  share  thereof.  The  jury,  in  fact,  allowed  Pugh  on  the 
counterclaim  only  about  one-fourth  of  the  alleged  balance 
due.  The  ground  does  not  appear  in  this  record.  It  might 
have  been  made  by  the  jury  on  the  theory  that  Conrad  was 
liable  only  for  one-fourth,  or  it  might  have  been  made  on  the 
theory  that  no  greater  value  was  fairly  proved.  If  the  jury 
found  in  that  case  that  Conrad  was  liable  severally  only  and 
not  jointly,  then  Pugh  was  bound  to  submit  to  such  finding. 
But  he  was  not  thereby  estopped  from  adapting  himself  to 
it,  and  from  thereafter  treating  the  debtors  as  severally  liable 
and  not  jointly.  The  particular  complaint  made  here  against 
the  action  of  the  lower  court  is  that  this  question  was  not 
submitted  by  the  court  to  the  jury,  but  was  wholly  ignored 
in  the  instructions  to  the  jury. 

If  the  answers  in  these  cases  had  averred  that  the  debt 
paid  and  satisfied  by  Conrad  was  in  fact  a  joint  debt  of  the 
four,  or,  perhaps,  if  they  had  alleged  that  the  allowance  by  the 
jury  was  made  upon  a  finding  of  joint  liability,  then  doubt- 
less the  defendant  would  have  been  entitled  to  have  the  ques- 
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tion  submitted  to  the  jury^  assuming  that  the  allegations  were 
supported  by  appropriate  evidence. 

In  view  of  the  fact,  however,  that  the  defendants  refrained 
from  allegation  at  this  point,  and  in  view  of  the  great  emphasis 
of  allegation  to  the  contrary,  made  in  their  sworn  pleadings 
in  the  former  case,  which  appear  in  evidence  in  this  case, 
and  which  are  in  no  manner  rebutted  or  explained,  we  think 
the  trial  court  properly  withheld  such  issue  from  submission 
to  the  jury.    No  other  errors  are  assigned. 

The  judgment  below  must  therefore  in  each  case  be 
A-ffirmed. 


Prank  D,  Winn,  Appellant,  v.  American  Express  Company, 

Appellee. 

Oarrlers:    transportation   of   liyestook:    negligence:    burden   or 

1  proof:  evidence.  One  claiming  that  an  animal,  ddivered  to  an 
express  company  for  transportation,  and  which  died  from  excessive 
heat  while  being  conveyed  to  the  station,  has  the  burden  of  showing 
that  its  death  was  the  result  of  defendant's  negligence.  In  the 
instant  case  the  evidence  is  insufficient  to  sustain  this  burden. 

Same:    negligence:    presumption.    It  will  not  be  presumed  that  an 

2  animal  died  from  excessive  heat  as  the  result  of  negligence  on  the 
part  of  the  carrier,  while  being  transported  by  it  to  the  station 
in  an  express  wagon,  where  the  owner  accompanied  the  driver,  knew 
all  the  facts  and  the  driver  obeyed  his  directions. 

Same:    climatic  conditions:    assumption  of  risk:    evidence.    The 

3  shipper  and  not  the  carrier  of  a  fat  hog,  liable  to  be  affected  with 
the  heat,  assumes  the  risk  arising  from  the  climatic  conditions.  The 
evidence  in  this  case  fails  to  charge  defendant  with  liability  for 
failing:  to  provide  unusual  facilities  for  keeping  the  animal  cool. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Tuesday,  March  18,  1913. 

This  is  an  action  for  damages  against  the  defendant  as  a 
common  carrier  for  alleged  negligence  in  the  transportation 

Vol.  159  Ia.— 24 
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of  a  valuable  hog.  At  the  close  of  the  evidence  the  trial  court 
directed  a  verdict  for  the  defendant.  Plaintiff  has  appealed. 
— Affirmed, 

Fra/nklin  &  MUler,  for  appellant. 

Guern&ey,  Parker  cfe  Miller,  for  appellee. 

Evans,  J. — The  case  in  some  of  its  features  has  been  before 
us  in  a  former  appeal.  Winn  v.  Americdn  Express  Co.,  149 
Iowa,  259. 

The  plaintiff  holds  his  cause  of  action  by  assignment  from 

one  Ward,  who  was  the  shipper  of  the  hog  in  question.    The 

hog  was  a  valuable  boar,  known  in  this  record  by  the  name  of 

1 .  cabbibrs  :  * '  Statesman. ' '    He  had  been  exhibited  at  the 

o??i^tock?"     State  Fair  at  Des  Moines  in  August,  1907. 

Il^CrllflFGIlCQ  * 

burden  of '        On   the   evening   of   August   30th   he   was 

Sroof :  evl-  . 

ence.  delivered,  crated,  at  the  fair  grounds  to  one 

of  the  express  drivers,  to  be  carried  by  express  wagon  from 
the  fair  grounds-to  the  Northwestern  Depot,  from  which  point 
he  was  to  be  transported  by  express  to  Lincoln,  Neb.,  over  the 
Northwestern  Railway.  The  day  in  question  was  excessively  - 
hot  and  humid;  some  hogs  on  eidiibition  at  the  fair  grounds 
having  died  during  the  day  as  a  result  thereof.  The  con- 
tract for  transportation  was  made  at  6 :  30  p.  m.,  at  which 
time  the  thermometer  stood  at  nearly  ninety  degrees,  with  a 
humidity  of  sixty-eight.  The  hog  was  loaded  about  7  p.  m. 
His  crate  was  one  of  ten  upon  the  same  wagon,  and  was  placed 
at  the  rear  of  the  wagon.  The  trip  from  the  fair  grounds 
to  the  Northwestern  Depot,  a  distance  of  two  or  three  miles, 
was  made  in  about  one  hour  and  a  half  between  7  and  9  p.  m. 
The  petition  charges  negligence  as  follows : 

That  the  American  Express  Company  did  negligently 
load  the  said  boar  in  said  tranfer  wagon  with  nine  other 
crated  hogs,  ...  so  as  to  shut  off  the  free  circulation 
of  air  from  the  said  boar  Statesman,    .    .    .    did  negli- 
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gently  drive  the  said  wagon  with  said  boar  therein  over  a 
very  rough  route,  there  being  a  much  better  and  smoother 
route  they  could  have  selected,  .  .  .  and  did  negligently 
handle  the  said  boar  from  the  time  ihey  received  him  until 
he  was  unloaded,  five  minutes  before  his  death,  and  failed 
wholly  to  use  any  care  whatever  with  said  boar;  that  the 
driver  in  a  careless  manner  over  the  rough  roads  and  across 
the  said  railroad  tracks  many  and  divers  times  did  greatly 
shake  up  and  jolt  and  jostle  the  said  boar,  and  did  heat 
up  the  said  boar  to  a  dangerous  temperature;  that  the  said 
J.  J.  Ward  was  free  from  any  and  all  contributory  negli- 
gence whatever. 

An  amendment  to  the  petition  alleged  as  follows: 

That  defendant  did  not  provide,  on  said  wagon  on  which 
said  boar  with  other  hogs  was  loaded,  any  water  for  coolinij 
the  said  boar,  in  case  he  should  become  dangerously  hot. 
That  said  driver  of  said  wagon  did  drive  in  the  roughest 
part  of  the  street  from  the  fair  grounds  to  the  depot;  there 
being  a  smoother  portion  that  could  have  been  used.  That 
said  defendant  failed  to  unload  said  boar  immediately  upon 
its  arrival  at  the  depot,  but  did  keep  said  boar  on  said  wagon 
for  a  period  of  thirty  minutes  after  said  depot  was  reached. 
Plaintiff  alleges  that  said  defendant  was  negligent  in  not  pro- 
viding water  on  said  wagon  with  which  to  cool  said  boar  in 
case  he  should  become  dangerously  hot,  and  in  driving  said 
wagon  and  contents  over  the  roughest  part  of  said  street  when 
a  smoother  part  existed  and  could  have  been  used,  and  in  not 
unloading  said  boar  immediately  upon  its  arrival  at  said 
depot,  and  in  keeping  said  boar  on  said  wagon  for  thirty 
minutes  after  arriving  at  said  depot. 

The  answer  included  a  general  denial  with  other  defenses. 

The  shipper  rode  upon  the  express  wagon  with  the  driver 
all  the  way  from  the  i)oint  of  delivery  to  the  Northwestern 
Depot,  where  the  hog  died  shortly  after  arrival  The  shipper 
testified  as  follows  : 

I  was  present  when  they  loaded  the  hog  on  the  wagon. 
I  made  no  comment  as  to  the  manner  in  which  the  hog  was 
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handled.  The  wagon  was  provided  with  springs,  front  and 
rear.  It  was  what  I  would  call  a  full  platform  spring  wagon. 
They  started  as  soon  as  my  hog  was  put  on  the  wagon.  No 
one  besides  the  driver  and  myself  went  along.  The  route 
we  took  was  a  direct  one,  and  we  did  not  turn  or  twist.  I 
do  not  know  of  any  more  direct  route.  We  stopped  the  first 
time  about  three-fourths  of  a  mile  from  the  pavilion,  at  my 
request.  He  waited  ten  minutes  or  so.  He  had  been  driving 
at  a  common  gait.  I  suggested  that  he  drive  with  one  wheel 
in  the  gutter,  and  he  complied  with  it  kindly,  courteously, 
the  best  he  could.  He  complied  with  every  suggestion  that 
I  made,  with  the  exception  of  getting  water.  I  assented  to  the 
driver  going  ahead,  and  made  a  suggestion  about  getting 
water  at  the  second  stop,  east  of  the  Capitol  building.  There 
was  some  buildings  around  there.  I  made  no  effort  to  get 
water  from  any  of  the  buildings.  The  driver  drove  care- 
fully. I  think  he  drove  a  little  slower  after  the  first  stop 
than  he  did  before.  At  the  second  stop,  made  at  my  request, 
we  waited  «^bout  ten  minutes,  I  think.  I  drove  down  the 
hill,  and  the  driver  manipulated  the  brake.  I  was  ready  to 
go  when  we  started  after  the  second  stop.  I  made  no  com- 
plaint about  starting  up  again.  During  the  second  stop  I 
got  down  and  examined  the  hog.  I  did  not  look  around  for 
any  water  at  that  time.  The  hog  showed  a  fairly  good  condi- 
tion. I  did  not  make  any  complaint  of  the  manner  in  which 
the  driver  got  to  the  depot,  so  far  as  he  is  concerned ;  but  if 
there  had  been  any  other  way  possible  to  avoid  that  ever- 
lasting shaking  over  the  street  car  tracks  I  would  have  made 
a  kick  on  that.  ...  I  think  we  kept  on  down  Grand 
avenue  until  we  crossed  the  Northwestern  tracks,  then  turned 
to  the  left.  There  was  a  series  of  street  car  tracks^  I  don't 
know  how  many,  .  .  .  before  we  reached  the  depot. 
When  we  made  our  fourth  stop,  we  were  at  the  Northwestern 
Depot.  ...  I  think  the  Northwestern  tracks  cross  this 
street,  Grand  avenue,  the  one  on  which  we  were  driving 
west;  and  if  the  depot  was  on  the  west  side  of  the  North- 
western tracks  the  driver  had  to  cross  the  tracks  to  get  to  the 
depot.  When  he  crossed  the  Northwestern  tracks,  he  was 
on  the  street  crossing  proper.  I  do  not  think  that  he  drove 
off  the  street.  I  think  he  was  on  the  regular  highway  cross- 
ing. When  he  turned  to  the  left  or  south  after  crossing  the 
Northwestern  tracks,  my  recollection  is  that  he  crossed  a 
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double  street  car  track.  He  crossed  a  street  car  track  on 
Grand  avenue.  I  do  not  know  whether  it  was  a  double  track 
or  a  single  track.  Then,  just  as  he  got  near  the  depot,  he 
crossed  a  double  street  car  track  right  at  the  end  of  the 
covered  shed  of  some  kind,  which  was  there.  I  do  not  think 
that  tjie  driver  got  out  of  the  wagon  track  at  any  time.  I 
have  no  notion  that  he  drove  outside  of  the  limits  of  the 
street  at  any  time,  and  I  do  not  claim  anything  of  that  kind. 
I  simply  claim  that  the  track  in  the  street  was  rough  by  rea- 
son of  the  street  car  rails  which  the  driver  crossed. 

The  issue  of  negligence  necessarily  centers  upon  the  speci- 
fications of  the  petition.  The  burden  of  proof  was  on  the 
plaintiff.  Colsch  v.  RaUivay  Co.,  149  Iowa,  176 ;  Mosteller  v. 
Railway  Co.,  153  Iowa,  390. 

Some  contention  is  made  by  appellant  for  the  benefit  of 
a  presumption  of  negligence  by  reason  of  the  fact  that  the 
hog  died  while  in  the  possession  of  the  defendant,  after  having 

been  delivered  to  the  defendant  in  alleged 
2-  ^£^\Jrt'-      good  condition.    When  such  presumption  pre- 

vails,  it  is  predicated  upon  the  fact  that  in 
shipment  by  rail  a  shipper  has  little  opportunity  for  actual 
observation  or  inspection ;  and  that  much  necessarily  occurs  in 
the  course  of  such  shipment  concerning  which  the  shipper  can 
furnish  no  direct  evidence.  Nothing  of  that  kind  is  presented 
in  the  case  before  us.  The  distance  was  short.  The  time  was 
brief.  The  climatic  conditions  were  known.  The  shipper 
selected  the  time.  He  accompanied  the  shipment  by  riding 
upon  the  wagon,  and  the  hog  was  within  his  observation,  and 
the  conduct  of  the  driver  was  within  his  direct  knowledge, 
every  foot  of  the  way.  He  knew  every  detail  of  all  that 
occurred.  The  plaintiff  pleaded  it,  and  the  shipper  testified 
to  it.  For  the  purpose  of  this  appeal,  the  appellant  is  entitled 
to  have  such  testimony  deemed  as  true.  But  he  is  not  entitled 
to  have  it  enlarged  by  mere  presumption.  The  case  presented 
is  not  one  which  calls  for  the  application  of  such  a  rule ;  and 
this  is  so  regardless  of  the  particular  form  of  pleading. 

We  have  read  this  evidence  with  much  care,  and  we  reach 
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the  conclusion  that  the  trial  court  properly  directed  the  ver- 
dict. We  do  not  think  that  this  evidence  would  sustain  a  find- 
ing by  a  jury  that  the  death  of  the  hog  was  caused  through 
any  wrongful  act  or  omission  of  the  defendant  company.  A 
finding  to  that  effect  would  be  purely  arbitrary. 

The  hog  in  question  was  very  fat,  and  weighed  six  hundred 
pounds.  It  is  the  appellant's  contention  that  it  died  from 
overheating,  and  that  the  method  by  which  he  was  handled 

8.  Same:  cUmatic  ^^^^^  ^^  *^  ^^^^  aggravated,  such  over. 
SsumjSion  of  Seating.  It  is  Undisputed  that  the  climatic 
risk :  evidence,  conditions  of  the  day  were  such  as  to  endanger 
the  life  of  such  an  animal,  whether  he  remained  in  the  pen  or 
was  transported  by  wagon.  That  risk  belonged  to  the  shipper, 
and  was  in  no  manner  assumed  by  the  carrier.  The  carrier 
owed  the  duty  of  reasonable  care  under  all  the  circumstances. 
Oolsch  V.  Railway  Co.^  supra.  We  find  nothing  in  Ward's 
evidence  which  has  any  fair  tendency  to  show  improper  or 
negligent  conduct  on  the  part  of  the  driver  of  the  wagon. 
Indeed,  his  evidence  aflBrmatively  shows  the  contrary.  Some 
stress  is  laid  in  argument  upon  the  failure  of  the  defendant 
company  to  furnish  a  supply  of  water  for  the  purpose  of  cool- 
ing tlie  hog. 

It  is  urged  that  the  express  wagon  should  have  carried 
with  it  a  supply  of  water  for  that  purpose.  It  is  not  contended 
that  such  facilities  are  usually  or  ordinarily  provided  by 
express  wagons,  or  that  they  are  usually  or  ordinarily  neces- 
sary. The  substance  of  the  contention  is  that,  because  of  heat 
of  this  particular  day  and  the  condition  and  size  of  this  par- 
ticular animal,  such  provision  ought  to  have  been  made.  If 
such  provision  for  this  particular  occasion  ought  to  have  been 
foreseen,  it  was  as  apparent  to  the  plaintiff  as  to  the  defendant. 
The  shipper  could  at  least  have  used  water  upon  the  hog  imme- 
diately before  loading  him.  He  did  not  appear  to  have  deemed 
it  necessary.  The  driver  of  the  wagon  complied  with  his  every 
request  and  suggestion.  He  stopped  when  he  asked  him  to 
stop  and  started  again  only  with  his  approval.    They  passed 
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scores  of  dwellings  and  stopped  in  front  of  some  of  them.  Pre- 
sumably the  shipper  could  have  obtained  a  pail  of  water  from 
any  of  them  for  the  asking.  He  did  not  at  that  time  deem 
it  worth  while.  He  repeatedly  assured  the  driver  that  the  hog 
was  improving.  The  defendant  violated  no  legal  duty  in  fail- 
ing to  carry  barrels  of  water  upon  its  express  wagon ;  nor  is 
there  anything  in  the  evidence  to  warrant  a  finding  by  the 
jury  that  ordinary  care  required  such  provision.  The  record 
is  too  voluminous  for  us  to  undertake  to  deal  with  the  evidence 
in  its  details. 

We  think  the  order  of  the  trial  court  waa  proper ;  and  it 
is  accordingly  Affirmed. 


The  State  Bank  op  Stratford,  Appellee,  v.  J.  E.  Young  and 
J.  C.  Young,  defendants,  J.  H.  Johnson,  Garnishee, 
Appellant. 

Attacliment:    garnishment:    ELurcrnoN  or  bemedies.    A  creditor  maj 

1  attach  land  sold  by  his  debtor  and  at  the  same  time  garnish  his 
vendee;  and  the  garnishee  cannot  defeat  the  garnishment  on  the 
ground  that  the  attachment  was  an  election  by  which  the  creditor 
was  bound,  where  the  creditor  confined  himself  to  his  rights  under 
the  garnishment. 

Same:    fbaudulent  convey anoes.    The  question  of  whether  a  convej- 

2  ance  of  property  by  a  debtor  was  fraudulent  cannot  be  deter- 
mined in  a  garnishment  proceeding  against  the  vendee. 

Same:     consideration:     parol  evidence:     instructions.    A  creditor 

3  is  bound  by  the  contract  of  his  debtor  for  the  sale  of  Jiis  land  to  a 
vendee  whom  the  creditor  has  garnished,  but  the  creditor  may 
inquire  into  the  true  consideration;  and  for  this  purpose  parol 
evidence  is  admissible.  And  where  there  was  evidence  that  a  ven- 
dee, who  was  seeking  to  defeat  a  garnishment  by  a  creditor  of 
the  vendor,  had  changed  the  contract  and  deed,  an  instruction  that 
the  jury  might  consider  evidence  of  prior  oral  negotiations  of  the 
parties;  that  the  expressed  consideration  was  yrvma  facie  correct 
though  not  controlling;  and  that  if  a  preponderance  of  the  evi- 
dence showed  that  the  expressed  consideration  was  not  correct 
they  must  so  find,  was  proper. 
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Same:    oarnishmsnt:    busden  of  proof:     instbuctton.    An  instnic- 

4  tion  in  garnishment  proceedings  that  the  plaintiff  has  the  burden 
of  showing  that  the  garnishee  was  indebted  to  the  defendant  was  a 
sufficient  statement  that  the  liability  of  the  garnishee  cannot  be 
presumed. 

Same:     liability  of  oabnishse:     instbuction.    An  instruction  that 

5  the  garnishee  is  entitled  to  have  anj  money  paid  or  property  de- 
livered to  the  debtor  prior  to  the  garnishment  offset  against  his 
indebtedness  to  defendant,  but  that  he  is  not  entitled  to  any  claim 
previously  settled  or  liquidated,  was  not  misleading;  as  the  words 
settled  or  liquidated,  in  view  of  the  evidence,  must  have  been  un- 
derstood as  meaning  paid. 

Appeal  from  Hamilton  District  Court, — ^HoN.  C.  Q.  Lkb, 

Judge. 

Saturday,  Mabch  15,  1913. 

Action  by  attachment  against  the  defendants,  J.  E. 
Young  and  J.  C.  Young,  in  which  the  appellant,  J.  H.  John- 
son, was  attached  as  garnishee.  Trial  to  a  jury,  verdict  for 
plaintiff,  upon  which  judgment  was  entered  against  the  gar- 
nishee for  $1,136.40,  and  costs.  The  garnishee  appeals. — 
Affirmed* 

Wesley  Martin,  for  appellant. 

J.  L.  Kamrar  and  E.  Prince,  for  appellee. 

Preston,  J. — The  suit  against  the  defendants,  Young,  was 
on  promissory  notes.  A  writ  of  attachment  was  issued,  and 
certain  real  estate  was  levied  upon.  The  land  levied  upon  was 
sold  by  defendants.  Young,  to  Johnson,  the  garnishee,  and  the 
deed  made  before  the  levy.  Under  the  writ,  the  garnishee, 
Johnson,  was  summoned  as  a  supposed  debtor  of  the  defend- 
ants. Young.  The  garnishee  answered  that  he  purchased  two 
hundred  and  five  acres  of  land  of  defendants,  and  that  the 
deed  had  been  delivered  to  him  and  embraced  all  the  land 
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purchased;  that  the  indebtedness  to  the  garnishee,  together 
with  $150  cash  paid,  constituted  the  purchase  price;  and  that 
he  was  not  indebted  at  the  time  of  taking  the  answer,  or  at 
the  time  of  the  garnishment. 

Plaintiff  filed  a  pleading  controverting  the  answer  of  the 
garnishee,  stating,  in  substance:  (1)  That  it  denies  the  cor- 
rectness of  the  answer,  and  denies  that  defendant  is  not 
indebted  to  the  plaintiff.  (2)  That  the  garnishee,  Johnson, 
entered  into  a  contract  with  the  principal  defendants  to 
purchase  their  farm  of  two  hundred  and  five  acres  at  the 
agreed  price  of  $35  per  acre  and  the  aggregate  price  of 
$7,175,  which  sum  was  to  be  paid  by  the  garnishee  as  fol- 
lows: $500  cash,  and  assume  certain  liens  thereon,  and  to 
pay  plaintiff's  claim  and  about  $800  that  the  defendants 
owed  to  the  garnishee,  and  the  balance  in  cash  to  be  paid  to 
the  said  Toungs  when  deed  was  made  and  delivered.  That 
the  contract  between  defendants  and  Johnson  was  reduced  to 
writing  by  one  Neese  at  the  request  of  the  said  Youngs  and 
Johnson.  That  during  the  negotiations  and  the  preparation 
of  said  writing  plaintiff's  claim  was  talked  about,  and  it  was 
agreed  that  the  said  claim  of  plaintiff  should  be  paid  out  of 
the  purchase  money  for  said  farm,  to  all  of  which  the  gar- 
nishee assented  and  agreed.  That  the  said  writing  was  taken  by 
the  garnishee  after  the  same  had  been  read  over,  but  was  not 
then  signed.  That  afterwards  said  Young  and  the  garnishee, 
for  the  purpose  and  with  the  intent  to  defraud  the  plaintiff  out 
of  its  claim,  undertook  to  make  a  new  bargain  for  the  said 
farm,  and  to  increase  the  indebtedness  which  the  garnishee 
held  against  the  Youngs  from  $800  to  $1,860,  which  amount 
the  garnishee  now  claims  he  should  have  out  of  the  purchase 
price,  when  in  truth  and  in  fact  he  was  only  entitled  to  about 
$800,  due  the  garnishee  from  the  Youngs,  and  that  there  is 
now  due  a  large  amount  of  money  from  the  garnishee  on  the 
purchase  price  of  the  land.  That  no  money  was  paid  to  the 
said  Youngs  by  the  said  Johnson,  and  he  is  now  indebted  for 
the  entire  purchase  price  of  the  farm.     That  the  plaintiff 
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relied  upon  the  agreement  of  the  garnishee  to  pay  its  claim 
out  of  the  purchase  money.  That  the  garnishee  was  secretly 
and  fraudulently  conspiring  with  the  said  Youngs  to  defeat 
their  claim  by  getting  the  title  to  the  said  land  in  his  name. 
That,  but  for  the  agreement,  plaintiff  could  and  would  have 
taken  steps  to  secure  its  claim.  That  by  reason  of  such  facts 
the  garnishee  is  estopped  from  saying  that  he  does  not  owe 
defendants,  and  is  estopped  from  refusing  to  pay  plaintiff's 
claim. 

Later,  and  during  the  trial,  plaintiff  amended  its  plead- 
ing, in  which  its  states:  The  plaintiff  claims  for  two  hun- 
dred and  thirteen  acres  of  land,  at  $35  per  acre,  amounting 
to  the  aggregate  sum  of  $7,455,  it  appearing  by  the  evidence 
that  the  land  was  sold  to  garnishee  for  $35  per  acre,  the  num- 
ber of  acres  being  agreed  upon  as  two  hundred  and  thirteen, 
and  plaintiff  claims  there  was  $1,200  due  from  the  garnishee 
to  the  defendants  at  the  time  of  the  garnishment.  Wherefore 
plaintiff  asks  judgment  against  the  garnishee  for  $1,200,  with 
interest  at  6  per  cent.,  and  costs. 

The  garnishee  moved  to  strike  the  second  division  of  plain- 
tiff's  pleading  because  redundant  and  immaterial,  and  because 
it  forms  no  basis  for  the  issue  upon  the  answer  of  the  garnishee, 
and  because  the  only  question  is  whether  the  garnishee  is 
indebted  to  the  principal  defendants  in  any  sum,  and  that 
an  agreement  between  the  garnishee  and  the  plaintiff,  if  one 
existed,  cannot  be  alleged  in  this  proceeding.  There  was  no 
ruling  on  this  motion. 

The  garnishee  answered  plaintiff's  pleading,  stating,  in 
substance,  that  he  denies  all  allegations  therein  not  admitted, 
admits  the  purchase  of  certain  lands  from  defendants,  but 
avers  that  the  purchase  of  said  lands  was  pursuant  to  con- 
tract, and  that  payment  therefor  was  concuirrent  with  the 
purchase;  that  the  lands  purchased  were  heavily  mortgaged 
and  otherwise  incumbered,  and  that  the  assumption  and  pay- 
ment of  the  mortgages  and  incumbrances  constituted  a  part 
of  the  purchase  price,  while  notes  and  accounts  held  by  the 
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garnishee  against  the  defendants  and  $150  cash  constituted 
the  remainder  of  such  payment;  that  nothing  was  due  defend- 
ants from  this  garnishee,  but,  on  the  contrary,  defendants 
were  then  and  are  now  indebted  to  him;  that  the  plaintiff 
caused  the  lands  purchased  to  be  attached  as  the  property  of 
the  said  defendants;  that  by  reason  of  such  attachment  the 
plaintiff  elected  to  treat  the  said  lands  as  the  lands  of  defend- 
ants; that  plaintiff  cannot  now  maintain  that  the  garnishee 
is  liable  for  the  purchase  price ;  that  by  such  election  the  said 
plaintiff  is  estopped  from  pursuing  the  garnishee  in  this 
action* 

I.  Appellant  makes  the  point  in  argument  that  the 
answer  of  the  garnishee  ^was  not  taken  in  the  case  at  bar.  but 
was  taken  in  another  and  different  case,  and  that  there  was 
nothing  upon  which  to  support  an  issue,  and  no  valid  judg- 
ment could  be  entered  against  the  garnishee,  and  cites  cases 
in  support  of  his  position.  This  is  one  of  the  controversies 
between  counsel  as  to  the  state  of  the  record.  Appellant's 
abstract  recites  that  the  answer  of  the  garnishee  was  taken  by 
the  commissioner,  not  in  the  case  at  bar,  but  in  the  case  of 
SneJl  V.  Young,  but  transcribed  as  though  taken  in  the  case  at 
bar.  The  appellee  says  that  the  answers  were  taken  in  this 
case. 

Turning  to  the  original  files  which  have  been  certified,  we 
find  attached  to  the  pleadings  in  this  case  a  paper  entitled 
a§  follows:  ''In  the  District  Court  of  Hamilton  County, 
Iowa.  April  Term,  A.  D.  1906.  The  State  Bank  of  Strat- 
ford V.  J.  B.  Young  (J.  H.  Johnson,  Garnishee).  Answer  of 
J.  H.  Johnson,  Garnishee,  taken  before  John  H.  Williams, 
Commissioner.''  Then  follows  the  examination  of  the  wit- 
ness, certified  to  by  the  commissioner  as  having  been  taken 
in  this  case,  and  marked  filed  in  this  case  by  the  clerk.  Notice 
was  served  on  the  garnishee,  he  appeared,  and  the  case  was 
tried  on  issues  tendered  by  the  pleadings.  It  would  seem  as 
though  there  was  no  merit  in  appellant's  contenticm  at  this 
point 
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II.    The  appellant's  first  contention,  as  he  states  it,  is 
that  the  attachment  of  the  property  porchased  by  the  gar- 
nishee as  the  property  of  the  debtor  is  inconsistent  with  the 
1.  attachmbnt:     garnishment  of  the  purchaser  as  a  supposed 
fTertiS™?*"      (lebtor  of  the  vendor  of  the  property,  and 
remedies.  g^^j^  attachment  is  an  election  to  hold  the 

property  instead  of  the  debt  due  for  the  property,  and 
releases  the  garnishee,  and  in  support  of  his  claim  cites 
Lawrence  v.  McKemie,  88  Iowa,  432.  That  was  a  contest 
between  creditors  as  to  which  had  the  prior  claim  to  personal 
property,  in  which  case  it  was  held  that  the  plaintiff,  by 
causing  the  debtors  of  the  defendant  to  be  garnished,  waived 
all  his  rights  under  an  assignment.  The  plaintiff  was  in  pos- 
session of  the  property,  which  consisted  of  book  accounts.  The 
court  held  that  the  plaintiff's  claim  under  his  garnishment 
was  inconsistent  with  his  claim  by  virtue  of  the  assignment, 
and  that  one  in  possession  of  personal  property,  a];id  claiming 
a  lien  thereon,  or  title  thereto,  cannot  attach  the  property  for 
the  same  debt  and  still  maintain  his  prior  lien  or  claim.  The 
effect  of  the  holding  there  was  that  having  waived  the  lien, 
or  his  claim  of  title,  by  reason  of  the  assignment,  the  rights 
of  the  parties  should  be  determined  under  the  garnishment 
proceedings  alone.  So  that,  instead  of  being  an  election  to 
hold  the  property  rather  than  the  debt  due  for  the  property, 
as  counsel  for  appellant  contends,  it  was  in  reality  an  election 
to  determine  the  rights  of  the  parties  under  the  garnishment 
proceedings.  That  is  what  was  done  in  this  case,  and  it  was 
tried  on  that  theory.  The  question  as  to  the  property  itself, 
the  land,  or  any  lien  thereon,  or  claim  thereto,  was  not  put  in 
issue.  Plaintiff's  idea  in  levying  on  the  land  and  attaching 
Johnson  as  garnishee  was,  no  doubt,  to  secure  its  claim  as 
against  Young  and  to  proceed  in  equity  to  set  aside  the  deeds, 
if  it  should  conclude  that  the  sale  itself  was  fraudulent;  but, 
if  it  concluded  there  was  in  fact  a  sale  of  the  land,  it  would 
then  hold  the  proceeds,  if  any,  in  the  hands  of  the  purchaser 
under  the  garnishment     The  bank  made  no  further  claim 
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under  the  levy  on  the  land,  and  by  proceeding  under  the  gar- 
nishment abandoned  and  waived  its  rights,  if  it  had  any, 
by  the  levy  on  the  land.  If  plaintiff  had  proceeded  to  sell 
this  land  under  execution,  or  under  the  attachment  levy,  it 
would  have  been  a  different  matter. 

If  there  was  any  election  by  the  plaintiff  bank  in  this 
case,  it  was  to  proceed  under  the  garnishment  rather  than 
under  the  levy.  Having  done  so,  it  could  not  perhaps,  now  or 
hereafter,  elect  again  and  proceed  under  the  levy,  there  being 
no  claim  that  the  sale  itself  was  fraudulent.  This  is  all  appel- 
lant can  claim  for  the  case  of  Elevator  Co.  v.  Railway,  97 
Iowa,  719. 

Appellant  cites  Bank  v.  Crahan,  135  Iowa,  232,  where  it 
is  said  that,  by  the  levy  of  an  attachment,  plaintiff  abandoned 
any  equitable  lien  he  may  have  had  on  the  same  property.  It 
has  been  held,  however,  that  a  former  discharge  of  a  fraudu- 
lent grantee,  when  garnished  upon  execution  against  his 
grantor,  cannot  be  urged  as  a  former  adjudication  in  his 
favor,  in  a  subsequent  action  against  him  to  subject  the 
fraudulently  conveyed  real  estate  to  the  payment  of  the 
judgment  against  his  grantor,  for  the  reason  that  questions  of 
title  to  real  estate  cannot  be  determined  in  garnishment  pro- 
ceedings. Wright  v.  Mahaffey,  76  Iowa,  96.  The  remedies 
are  not  necessarily  inconsistent. 

The  question  for  determination  on  the  trial  of  this  case 
was  whether  Johnson  was  indebted  to  the  Youngs,  and,  if 
so,  how  much.  The  court  was  not  called  upon  to  instruct 
as  to  waiver,  or  election  of  remedies,  and  there  was  no  error 
in  not  doing  so.  Appellant  did  not  request  an  instruction  on 
this  subject 

III.  Appellant  states  his  next  proposition  this  way: 
The  question  whether  a  conveyance  of  property  is  fraudu- 
lent cannot  be  determined  in  a  garnishment  proceeding.    Nor 

can  it  be  shown,  in  such  proceeding,  that  the 

2.   Samb:    fraud-  u  js  j    i.       xi.       j      j      • 

aient  convey-     number  01  acres  conveyed  by  the  deeds  is 

&DCGS 

different  from  that  stated  in  the  deeds  under 
which  the  vendee  holds  the  property.    He  cites  two  cases  in 
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fifupport  of  the  proposition.  Boyle  v.  Maroney,  73  Iowa,  70; 
Wright  v.  Mahaffey,  76  Iowa,  96.  These  were  equitable  actions 
to  subject  real  estate  to  payment  of  judgments.  They  sus- 
tain the  first  part  of  appellant's  proposition,  but  not  the  last. 
It  is  claimed  by  plaintiff  that  the  deed  was  fraudulently 
changed,  by  defendants  and  garnishee,  after  its  execution,  to 
enable  Johnson,  the  garnishee,  to  answer  that  he  was  not 
indebted  to  the  Youngs,  and  with  the  understanding  that 
Johnson  would  pay  to  the  Youngs  more  than  he  was,  in  fact, 
owing  them,  and  thus  avoid  paying  the  money  to  plaintiff. 
In  the  next  paragraph  of  this  opinion  we  shall  refer  to  some  of 
the  evidence  bearing  on  this  matter. 

IV.  Appellant's  points  3,  4,  and  5,  may  be  considered 
together.  The  third  proposition  is  that  the  court  erred  in  per- 
mitting parol  evidence  of  the  difference  in  the  purchase  price 
„    „  , .     from  that  shown  in  the  deeds,  and  his  argu- 

8.  Same:  consld-  ^^  ° 

eWdenTO :  ^ia-^  ment  is  that  the  creditor  is  bound  by  the  con- 
atructionfl.  tract  between  the  debtor  and  the  garnishee, 
in  a  garnishment  proceeding;  that  if  the  sale  is  fraudulent  the 
creditor  must  determine  that  fact  in  another  proceeding ;  that 
in  a  garnishment  proceeding  it  is  not  competent  to  show  that 
the  consideration  was  different  from  that  expressed  in  the 
written  contract  and  deed  out  of  which  the  indebtedness  arose. 
A  part  of  instruction  No.  7  given  by  the  court  reads:  "You 
have  a  right  to  consider  the  evidence  of  what  was  said  by  the 
parties  prior  to  the  consummation  of  the  purchase  of  the 
farm  herein  referred  to  in  so  far  as  it  may  aid  you,  if  it  does 
at  all,  in  determining  what  the  consideration  was  which  the 
garnishee  actually  agreed  to  pay  for  the  same,  and  whether  or 
not,  at  the  time  the  notice  was  served  upon  garnishee,  he  was 
in  fact  indebted  to  the  defendants,'^  etc.  Another  instruction 
given  reads,  in  part,  as  follows:  **The  consideration  stated  in 
the  deeds  is  prima  facie  the  consideration  which  garnishee  was 
to  pay  for  said  land,  but  said  amount  is  not  controlling,  and 
if  you  believe  from  a  preponderance  of  the  evidence  in  this 
case  that  the  amount  therein  stated  was  not  the  correct  and 
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actual  consideration  which  garnishee  agreed  to  'peLy,  but  that 
his  agreement  was  to  pay  some  other  amount  than  the  amount 
set  forth  in  the  deeds,  then  you  will  find  the  actual  considera- 
tion to  be  in  accordance  with  the  fact  as  established  by  a  pre- 
ponderance of  the  evidence." 

Some  of  plaintiff's  said  propositions  may  be  conceded. 
That  the  creditor  is  bound  by  the  contract  between  the  debtor 
and  the  garnishee  may  be  conceded  but  it  does  not  follow 
that  plaintiff  may  not  show  what  the  real  contract  was,  where 
there  has  been  a  fraudulent  alteration  by  the  garnishee  after 
the  execution  and  delivery  of  the  deed  or  contract.  It  will  be 
necessary  at  this  point  to  refer  to  some  of  the  evidence. 

Turning  to  the  record,  we  find  that  one  of  the  principal 
defendants,  J.  E.  Toung,  who  was  acting  for  himself  and  the 
other  defendant  in  the  sale  of  the  land  to  Johnson,  testified: 
That  the  farm  he  sold  to  Johnson  contained  two  hundred  and 
thirteen  acres,  and  that  the  price  agreed  upon  was  $35  an  acre. 
That  one  Neese  was  to  draw  the  contract  for  the  sale  of  the 
land,  and  that  he  did  draw  such  a  contract,  but  that  it  was 
never  signed.  That  he  (defendant)  desired  to  pay  the  plaintiff 
bank  out  of  the  proceeds  of  the  sale  of  the  farm.  That  John- 
son told  said  defendant  that,  if  they  were  to  transfer  the  land 
before  Neese,  defendant  would  not  get  a  dollar  of  it.  That 
Johnson  told  defendant  to  tell  Neese  that  the  deal  was  off, 
and  that  he  (Johnson),  would  save  the  money  and  pay  it  to 
defendant.  That  defendant  did  so  tell  Neese.  Then  Young 
and  Johnson  went  to  defendant's  back  office,  and  that  Johnson 
told  Young  that,  if  he  would  leave  it  to  him,  he  would  save 
the  money  and  pay  it  over  to  Young,  That  the  deeds  were 
executed  according  to  the  agreement.  That  before  they  were 
recorded  Johnson  changed  the  consideration  from  $35  an  acre 
to  $33,  and  changed  the  number  of  acres  so  as  to  show  a  smaller 
amount  of  land.  This  was  after  the  garnishment  was  served. 
That  afterwards  said  defendant  asked  Johnson  for  some 
money,  but  that  Johnson  said  he  could  not  pay  anything  unless 
Young  would  make  out  a  note  and  date  it  back  two  years. 
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That  a  note  was  so  made  out  for  $150.  That  Johnson  paid 
Young  $150  in  money,  and  Johnson  said  they  had  better  date  it 
back  two  years  so  he  could  answer  the  garnishee.  That  John- 
son said  he  would  fix  up  the  books,  and  show  to  the  court  that 
Young  was  indebted  to  him,  and  he  would  answer  that  way, 
and  then  pay  the  money  to  Young.  That  Johnson  said  the 
book  accounts  would  not  fill  out.    The  witness  further  testifies : 

We  had  to  have  something  else,  so  I  turned  over  to  him 
two  Crosby  notes,  which  I  had  paid  and  taken  up,  so  John- 
son could  come  in  and  answer  the  garnishee.  Johnson  could 
not  figure  out  enough  with  the  books  and  notes  he  had  against 
me  so  but  what  he  would  be  indebted  to  me,  and  he  had  to 
get  notes  to  correspond  with  the  bill  so  he  could  answer  the 
garnishee,  and  so  I  turned  these  notes  over  to  him,  and,  with 
the  notes,  and  cutting  the  deed  down  $2  on  the  acre,  he  could 
just  about  fill  it  out,  and  I  would  be  indebted  to  him  a  little, 
or  something  like  that.  We  figured  there  would  be  about 
$1,100  coming  to  me  after  I  had  paid  him  all  I  owed  him. 
I  got  about  $100  worth  of  goods  out  of  his  store  after  the 
garnishment.  Later  Johnson  said  he  would  give  me  $200  in 
money  and  deliver  me  up  all  of  my  paper,  if  I  would  not 
appear  against  him,  which  I  refused.  Johnson  has  never 
paid  me  anything  on  this  claim  except  the  $150  in  money 
and  about  $100  out  of  the  store.  Johnson  has  had  the  deeds 
ever  since,  and  he  has  been  in  possession  of  the  land.  I 
refused  to  give  up  possession  until  he  would  settle,  but  he 
brought  a  forcible  entry  and  detainer  case  and  put  me  oflF. 
In  one  of  the  deeds  the  number  of  acres  was  changed  from 
55  to  47.  The  change  was  made  by  Johnson.  I  did  not 
authorize  him  to.  He  said  he  would  change  it,  and  in  that 
way  we  could  answer  it,  because  they  would  get  in  ahead  of 
us  with  a  judgment,  and  that  we  had  to  be  pretty  sly  about 
it.  I  did  not  calculate  to  swindle  the  bank.  I  was  trying  to 
save  some  money  out  of  it.  I  told  Mr.  Neese  I  would  pay 
them  and  square  up.  Johnson  wanted  me  to  help  him  answer^ 
and  I  would  not  do  it. 

There  is  more  evidence  of  this  kind.  Johnson  denied 
many  of  these  matters,  though  he  admits  changing  the  deed, 
and  explained  that  from  his  standpoint.     We  have  set  out 
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enough  of  the  testimony  to  show  that  the  instructions  given 
by  the  court  were  proper.  It  was  for  the  jury  to  determine 
which  party  was  telling  the  truth. 

The  appellant  contends  that  the  court  erred  in  admitting 
parol  testimony  as  to  the  changing  of  the  deed  or  deeds.  None 
of  the  cases  he  cites  seem  to  be  in  point.  The  general  rule  is, 
of  course,  that,  in  the  absence  of  fraud,  parol  evidence  is  not 
admissible  to  vary  a  writing;  but  there  are  many  exceptions 
to  the  rule,  one  of  which  is  where  fraud  is  the  gravamen  of 
the  action  or  gist  of  the  defense.  Jones  on  Evidence  (Pocket 
Ed. )  sections  435  and  489 ;  Lavalleur  v.  Hahn,  152  Iowa,  649 ; 
Humbert  v.  Larson,  99  Iowa,  275 ;  Fuller  v.  Lamar,  53  Iowa, 
477 ;  17  Cyc.  695 ;  Jones  on  Evidence  (Pocket  Ed.)  section  470. 
A  fraudulent  alteration  of  a  deed  by  the  grantee  may  be 
shown  in  a  law  action.  Rives  v.  Thompson,  41  Oa.  68.  See, 
also,  Harris  v.  McBeynolds,  10  Colo.  App.  532  (51  Pac.  1016) ; 
17  Cyc.  640;  Jones  on  Evidence  (Pocket  Ed.)  sections  18, 
557.  In  this  case  the  alterations  are  alleged  to  have  been  made 
by  the  appellant  himself,  and  to  his  own  advantage.  It  is 
not  as  though  the  alterations  had  been  made  by  a  stranger 
without  his  knowledge.  As  a  general  rule,  the  recitals  of  a 
written  instrument  as  to  the  consideration  are  not  conclusive, 
and  it  is  competent  to  inquire  into  the  consideration,  and  show 
by  x>arol  what  the  real  consideration  was.  Lewis  v.  Day,  53 
Iowa,  575 ;  Bank  v.  Flynn,  117  Iowa,  493 ;  Jones  on  Evidence 
(Pocket  Ed.)  sections  468,  469,  470;  17  Cyc.  648.  But  there 
are  cases,  including  some  of  our  own,  apparently  holding  to 
the  contrary,  some  of  which  are  cited  by  appellant.  ScJirimper 
V.  Railway,  115  Iowa,  35 ;  De  Ooey  v.  Van  Wyk,  97  Iowa,  491. 
But  an  examination  of  the  cases  shows  that,  where  it  has  been 
held  that  parol  evidence  is  not  admissible  on  the  question  of 
consideration,  the  evidence  tended  to  change  the  contract  it- 
self, and  its  other  terms,  instead  of  the  consideration.  The  dis- 
tinction has  not  always  been  made  clear,  but  it  would  seem  the 
reason  is  as  stated.    Jones  on  Evidence  (Pocket  Ed.)  sections 

468,  469,  470,  and  many  cases  there  cited.    See,  also,  Lewis  v. 
Vol.  159  Ia.— 25 
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Day,  supra.  The  consideration  named  in  the  deed  is  prima 
facie  the  true  consideration.  Jones  on  Evidence  (Pocket  Ed.) 
section  469. 

V.  It  is  next  claimed  by  appellant  that  the  liability  of 
the  garnishee  will  not  be  presumed,  but  must  be  affirmatively 
established  by  evidence,  or  clearly  appear  from  his  answer, 

and  that  the  court  should  have  so  instructed 
niBhmentV  the  jury.  The  court  did  instruct  that  the 
proof:  In-  burden  of  proof  Was  upon  the  plaintiff  to 

stniction. 

establish  by  a  preponderance  of  the  evidence 
that  the  garnishee  was  indebted  to  the  Youngs  before  there 
could  be  a  verdict  for  plaintiff,  and  that  the  burden  was  on 
plaintiff  to  show  the  amount  so  due,  if  anything.  This  is  all 
that  was  required. 

VI.  Instruction  6  given  by  the  court  reads :  *  *  The  gar- 
nishee has  a  right  to  have  any  sum  or  sums  of  money  paid 
by  him,  or  any  property  delivered  by  him  to  defendants,  or 
6    samb  •  iiabii-      either  of  them,  on  the  purchase  price  of  said 

Ssbeei^Sf-'         premises  prior  to  the  time  the  notice  of  gar- 
stniction.  nishment  was  served  upon  him,  offset  against 

the  purchase  price  of  said  land,  and  he  has  a  right  to  have 
offset  against  said  purchase  price  any  indebtedness,  whether 
notes  or  accounts  owing  by  defendants,  or  either  of  them,  to 
him,  at  the  time  said  notice  of  garnishment  was  served  upon 
him;  but  he  cannot  offset  against  such  purchase  price  any 
claim  that  had  been  previously  settled  or  liquidated,  nor  can 
he  offset  against  such  purchase  price  any  sum  or  sums  of 
money  paid  or  any  property  furnished  by  him  to  defendants, 
or  either  of  them  since  the  said  notice  of  garnishment  was 
served  upon  him."  Appellant  complains  of  the  use  of  the 
words  ''settled  or  liquidated."*  To  ''settle,"  or  "liquidate," 
may  mean  to  pay.  Lynch  v.  Nugent,  80  Iowa,  422 ;  25  Cyc. 
1443.  The  instruction  must  be  construed  in  the  light  of  the 
evidence.  The  court  meant,  by  the  use  of  these  words,  to  tell 
the  jury  that  the  garnishee  could  not  offset  any  indebtedness 
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owing  to  him  from  the  Youngs  which  had  been  paid.  The  jury 
could  not  have  been  misled  by  this. 

VII.  It  is  next  contended  by  appellant  that,  where 
the  attachment  creditor  seeks  to  hold  the  garnishee  upon 
an  agreement  of  the  garnishee  to  pay  the  debt  due  from 
the  principal  debtor  to  the  creditor,  attachment  by  garnish- 
ment is  not  the  proper  remedy,  but  the  creditor  is  relegated 
to  an  action  upon  the  agreement.  There  was  testimony  by 
some  of  the  witnesses,  in  giving  a  conversation,  that  there  was 
talk  of  this  kind  between  the  Youngs  and  Johnson.  A  written 
contract  was  drawn  up  by  Neese,  but  it  was  never  signed 
by  Young  and  Johnson.  The  transcript  shows  that  when  the 
witness  Neese  was  on  the  stand  he  was  asked  in  reference  to 
Johnson's  agreeing  to  pay  the  bank.  This  was  objected  to 
by  counsel  for  the  garnishee,  and  the  court  in  ruling  on  the 
objection  stated:  "I  think  this  is  purely  a  garnishee  case; 
a  controversy  arising  out  of  the  garnishment,  and  the  rights 
here  will  be  limited  to  the  amount  Johnson  owed  Young  at  the 
time.  I  do  not  think  anything  will  be  submitted  on  the  ques- 
tion  of  estoppel  or  promise  to  pay  out  of  the  proceeds.  They 
will  have  to  reach  that  in  other  proceedings.  The  only  ques- 
tion that  will  be  submitted  to  the  jury  will  be  the  questions 
arising  on  the  garnishment. "  In  its  instruction  the  court  told 
the  jury  they  should  not  consider  the  matter  of  the  alleged 
agreement. 

We  find  no  error  in  the  record,  and  the  judgment  is 
Affirmed. 


M.  M.  Naql,  Appellant,  v.  Ira  Small. 

Agency:  seal  estate  brokers :  commissions:  when  earned.  Where 
a  real  estate  agent  is  employed  to  find  a  purchaser  for  property 
at  a  stated  price,  and  the  owner  enters  into  a  valid  contract  of 
sale  with  a  purchaser  produced  by  him  at  the  price  stated,  payable 
in  installments,  the  broker  becomes  entitled  to  his  commission  upon 
completion  of  the  contract  and  payment  of  the  first  installment, 
and  is  not  required  to     wait  therefor  untU  full  performance  and 
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payment  of  the  entire  purchase  price,  in  the  absence  of  any  agree- 
ment so  to  do.    Overruling  the  case  of  Snyder  t.  Fidler,  125  Iowa 
378. 
Weaver  and  EyANS,  JJ.,  dissenting. 

Appeal  from  CarroU  District  Court, — Hon.  F.  M.  Powers, 

Judge. 

Thursday,  December  12,  1912. 

Action  to  recover  a  commission  for  the  sale  of  land. 
At  the  conclusion  of  the  evidence  for  the  plaintiff,  the  court, 
on  defendant's  motion,  directed  a  verdict  in  his  favor,  and 
from  judgment  on  this  directed  verdict  the  plaintiff  appeals. 
— Reversed. 

E.  A.  Wissler,  for  appellant. 

Lee  &  Robb,  for  appellee. 

McClain,  C.  J. — The  evidence  introduced  for  the  plaintiff 
tended  to  show  that  in  August,  1909,  defendant  requested  the 
plaintiff  to  find  a  purchaser  for  defendant's  farm  of  two 
hundred  and  fifty-eight  acres  for  $26,000,  agreeing  to  give 
plaintiff's  $1  per  acre  if  he  found  such  purchaser.  Soon  after 
this  arrangement  was  made,  plaintiff  took  a  man  by  the  name 
of  Heller  out  to  look  at  the  farm,  and  he  was  pleased  with  the 
place  and  was  satisfied  to  buy  it  if  he  could  raise  the  money 
required.  The  terms  of  payment  fixed  by  defendant  were 
$1,000  down  and  $18,000  on  the  1st  of  March  following,  when 
possession  was  to  be  given  and  conveyance  made  subject  to 
a  $7,000  mortgage.  Heller  went  to  a  town  in  an  adjoining 
county  where  he  had  a  farm  for  the  purpose  of  ascertaining 
whether  he  could  raise  the  money  for  the  cash  payment,  and 
returned  on  the  evening  of  the  same  day  to  the  plaintiff's 
place  of  business  where  he  met  the  plaintiff  and  the  defendant, 
and  a  contract  of  sale  between  the  defendant  and  Heller  was 
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executed  in  duplicate,  and  the  sum  of  $1,000  was  paid  by 
Heller  to  defendant.  At  a  later  date  the  defendant  and  Heller 
mutually  agreed  that  the  written  contract  above  referred  to 
was  defective  in  the  description  of  the  property,  and  another 
written  contract  to  correct  the  omission  was  executed;  there 
being  no  extension  or  modification  therein  of  the  time  for 
final  payment.  At  some  later  date  Heller  and  the  defendant, 
apparently  by  mutual  agreement,  destroyed  the  contract  and 
duplicate  last  executed ;  but  whether  this  destruction  was  sub- 
sequent to  the  date  on  which  final  payment  was  to  be  made 
and  the  deed  executed  does  not  appear.  It  does  appear, 
however,  that  Heller  never  made  any  further  payments,  and 
never  received  a  deed.  The  ground  on  which  the  court  directed 
a  verdict  for  the  defendant  on  plaintiff's  evidence  seems  to 
have  been  that  there  was  nothing  in  the  evidence  to  show  a 
final  and  complete  performance  of  the  contract  by  Heller, 
or  an  effort  to  perform,  or  that  he  was  ready,  willing,  and 
able  to  perform  as  required  by  the  terms  of  the  written  con- 
tract which  seem  to  have  been  in  accordance  with  the  condi- 
tions of  the  sale  proposed  by  defendant  to  plaintiff  when  the 
land  was  placed  in  the  hands  of  the  latter  as  agent.  The 
simple  question  is,  therefore,  whether  when  the  owner  of  land 
places  it  in  the  hands  of  an  agent  for  sale  on  specified  terms, 
and  the  agent  procures  a  purchaser  who  enters  into  a  contract 
to  buy  the  land  under  the  terms  and  conditions  specified,  being 
accepted  by  the  owner  as  a  purchaser  on  such  terms  and  con- 
ditions, the  right  of  the  agent  to  a  commission  is  dependent 
upon  the  final  performance  by  the  purchaser  of  the  terms  and 
conditions  of  the  contract  thus  entered  into. 

There  is  some  confusion  in  our  own  cases  as  to  what  is  a 
sufficient  compliance  on  the  part  of  the  agent  with  a  contract 
to  find  a  purchaser  as  to  entitle  him  to  recover  his  commission. 
If  he  undertakes  to  dispose  of  his  principal's  property  on  speci- 
fied terms  and  effect  a  completed  sale,  then  we  have  said  that 
the  agent  is  not  entitled  to  his  commission,  although  the  pur- 
chaser proposed  by  the  agent  enters  into  a  contract  with  the 
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owner  which  he  subsequently  is  unable  to  perform.  Greusel 
V.  Dean,  98  Iowa,  405. 

On  the  other  hand,  if  the  agent  undertakes  to  find  a  pur- 
chaser who  shall  buy  on  specified  terms  and  conditions,  he  is 
entitled  to  his  commission  when  he  produces  a  purchaser  who 
is  ready,  willing,  and  able  to  buy  on  the  terms  and  conditions 
proposed,  even  though  the  owner  refuses  to  enter  into  any 
binding  contract  with  the  proposed  purchaser.  Iselm  v, 
Oriffith,  62  Iowa,  668 ;  Johnson  v.  Wright,  124  Iowa,  61. 

Even  though  the  seller  and  the  purchaser  enter  into  a 
tentative  agreement  as  to  the  terms  of  the  sale,  if  a  condition 
precedent  to  the  contract's  taking  effect,  such  as  a  present 
cash  payment,  is  not  performed  by  the  buyer,  then  the  agent  is 
not  entitled  to  this  commission,  for  the  purchaser  is  not  ready, 
willing,  and  able  to  make  the  purchase  on  the  terms  proposed. 
Dent  V.  Powell,  93  Iowa,  711 ;  Tracy  v.  Fobes,  132  Iowa,  250. 

It  is  well  settled  that  when  the  agent  proposes  a  purchaser 
acceptable  to  the  owner,  who  makes  with  him  a  binding  con- 
tract providing  for  the  terms  and  conditions  on  which  he 
shall  have  a  conveyance  of  the  property,  nothing  remaining 
as  between  them  save  the  performance  by  such  accepted  pur- 
chaser of  the  terms  and  conditions  of  the  contract  thus  entered 
into,  the  agent  becomes  entitled  to  his  commission.  This  rule 
was  settled  after  a  full  discussion  of  the  authorities  in  Flynn 
V,  Jordal,  124  Iowa,  457,  and  is  in  accordance  with  the  general 
weight  of  authority.  Aside  from  the  authorities  cited  in  the 
opinion  in  that  cajse,  see  Roche  v.  Smith,  176  Mass.  597  (58 
N.  E.  152,  51  L.  R.  A.  510,  79  Am.  St.  Rep.  345) ;  also  Clark 
&  Skyles,  Agency,  sections  71,  773 ;  31  €yc.  1509 ;  19  Cyc.  243 ; 
23  A.  &  E.  Enc.  L.  917 ;  and  note  to  Kalley  v.  Baker,  28  Am. 
St.  Rep.  542.  It  was  held  otherwise  in  Riggs  v.  Turnhull,  105 
Md.  135  (66  Atl.  13,  8  L.  R.  A.  [N.  S.]  824, 11  Ann.  Cas.  783), 
but  in  that  case  the  court  concedes  that  the  rule  adopted  in 
that  state  is  contrary  to  the  weight  of  authority.  The  decision 
in  that  case  is,  however,  unquestionably  in  accordance  with 
the  weight  of  authority  on  the  facts  actually  involved,  for 
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the  court  holds  that  the  prospective  purchaser  did  not  comply 
with  a  condition  to  be  performed  concurrently  with  the  tak- 
ing effect  of  the  executory  contract  of  sale,  with  the  result  that 
no  such  contract  was  actually  entered  into  so  as  to  become 
binding  between  the  parties.  The  decision  is  therefore  in 
harmony  with  cases  in  this  state  already  cited. 

Now,  in  the  case  before  us,  the  making  of  a  written  con- 
tract in  duplicate  between  defendant  and  Heller,  a  purchaser 
procured  by  plaintiff,  is  fully  established.  It  is  also  shown 
that  HeUer  paid  the  first  installment  of  the  purchase  price 
required  to  be  paid  before  the  contract  should  go  into  effect. 
If  it  were  necessary  to  prove  the  terms  of  the  contract  so  as 
to  establish  the  subsequent  performance  of  its  conditions  by 
Heller,  then  perhaps  there  would  be  a  failure  of  proof,  for  the 
contents  of  the  contract  which  was  destroyed  apparently  by 
mutual  consent  are  not  in  evidence;  but,  when  it  appeared 
that  there  was  a  binding  contract  entered  into  between  the 
parties,  then  its  contents  became  immaterial.  Defendant 
became  bound  to  pay  the  commission  when  he  accepted  a  pur- 
chaser furnished  by  the  plaintiff. 

The  confusion  which  has  arisen  in  this  state  with  reference 
to  the  application  of  the  rule  announced  in  Flynn  v,  Jordal, 
supra,  seems  to  have  commenced  with  the  case  of  Snyder  v. 
Fidler,  125  Iowa,  378,  in  which  this  court,  without  reference  to 
Flynn  v.  Jordal,  announces  the  proposition  that,  if  the  pur- 
chaser does  not  perform  the  conditions  of  the  contract  entered 
into  between  him  and  the  owner,  the  agent  is  not  entitled  to 
his  commission.  This  proposition  was  affirmed  in  the  subse- 
quent cases  of  McGinn  v.  Oarber,  125  Iowa,  533  and  Sherbum 
Land  Co.  v.  Sexton,  130  Iowa,  85,  in  neither  of  which  cases 
was  there  any  discussion  of  the  question  further  than  a  ref- 
erence to  Snyder  v,  Fidler.  Neither  of  the  cases  last  above 
cited  involved  in  their  facts  the  point  now  under  considerp.- 
tion,  and  in  Blackledge  v.  Davis,  129  Iowa,  591,  citing  also 
Snyder  v.  Fidler,  it  appears  that  no  binding  enforceable  con- 
tract was  entered  into  between  the  parties.    This,  then,  was 
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the  condition  of  the  law  in  this  state  when  we  announced  our 
opinion  in  Wenks  v.  Hazard,  149  Iowa,  18.  In  that  case 
we  held  that,  under  a  contract  of  agency  to  procure  a  pur- 
chaser on  such  terms  as  should  be  satisfactory  to  the  owner, 
the  agent  became  entitled  to  his  commission  upon  procuring 
a  purchaser  with  whom  the  owner  should  make  a  contract, 
and  that  failure  of  the  purchaser  thereafter  to  perform  his 
contract  would  not  defeat  the  agent's  right  to  his  commis- 
sion. That  case  was  very  analogous  to  the  one  before  us. 
There  the  terms  and  conditions  were  not  specified,  but  were 
left  to  be  determined  between  the  owner  and  the  proposed  pur- 
chaser. If,  under  such  circumstances,  the  proposed  purchaser 
did  not  agree  to  the  terms  and  conditions  proposed  by  the 
owner,  the  agent  would  recover  no  commission;  but  it  was 
held  that,  when  the  proposed  purchaser  and  the  owner  did 
enter  into  a  binding  contract,  the  agent  was  entitled  to  his 
commission  notwithstanding  the  failure  of  the  purchaser  to 
perform  the  terms  of  such  contract.  In  the  case  just  cited, 
the  court  adopted  the  rule  announced  in  Flynn  v.  Jordal 
without  citing  that  case,  and  it  attempted  to  limit  the  applica- 
tion of  Snyder  v.  Fidier. 

It  is  apparent,  therefore,  that  unless  we  are  now  willing 
to  definitely  abandon  the  rule  announced  after  a  full  discus- 
sion of  the  authorities  in  Flynn  v.  Jordal,  and  to  abandon  also 
the  theory  on  which  the  recent  case  of  Wenks  v.  Hazard  was 
decided,  and  accept  as  conclusive  the  rule  announced  in  Snyder 
V.  Fidier  and  cases  apparently  recognizing  it  without  further 
discussion,  we  ought  to  hold  in  the  case  before  us,  on  the  gen- 
eral weight  of  authority  in  this  and  other  states,  that  when 
the  owner  accepts  a  purchaser  proposed  by  the  agent,  and 
enters  into  a  binding  contract  with  him,  the  agent  is  entitled 
to  his  commission  without  regard  to  whether  the  terms  of 
such  binding  contract  are  subsequently  performed  by  the 
purchaser.  Such  a  holding  is  not  only  in  accordance  with 
the  weight  of  authority,  but  in  accordance  with  reason.  No 
persuasive  considerations  can  be  suggested  for  converting  the 
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agent,- who  procures  a  purchaser  acceptable  to  the  owner,  into 
a  guarantor  of  the  performance  by  such  purchaser  of  the 
obligations  of  his  contract.  It  is  quite  common  to  provide  for 
payments  to  be  made  during  a  considerable  term  of  years 
before  the  purchaser  becomes  entitled  to  a  conveyance,  and 
we  see  no  reason,  in  the  nature  of  things,  why  the  agent  should 
be  required  to  wait  until  the  subsequent  payments  have  all 
been  made  before  recovering  the  commission  agreed  upon, 
unless,  indeed,  he  is  bound  by  the  specific  terms  of  his  contract 
to  do  so.  We  reach  the  conclusion  that,  in  the  case  before 
us,  the  plaintiff  made  out  a  prima  facie  case  for  the  recovery 
of  his  commission,  adhering  to  the  rule  announced  in  Flynn  v. 
Jordal,  and  overruling  the  case  of  Snyder  v.  Fidier  so  far 
as  it  is  inconsistent  with  this  conclusion. 

Judgment  of  the  trial  court  is  therefore  Reversed. 

Weaver,  J.  (dissenting). — In  my  judgment  the  record 
is  barren  of  evidence  showing  that  any  contract  of  sale  was 
ever  made,  or,  if  made,  that  its  abandonment  was  not  strictly 
in  pursuance  of  some  condition  or  reservation  contained 
therein.  No  witness  has  attempted  to  state  its  terms.  The 
burden  is  upon  the  plaintiff  to  make  a  case,  and  if  he  sees  fit  to 
submit  it  to  the  trial  court,  or  bring  it  to  this  court  upon  a 
showing  so  lacking  in  definiteness  that  the  essential  facts  can- 
not be  found  therefrom,  this  court  should  not  supply  his  omis- 
sions by  presumption  or  conjecture.  I  also  dissent  from  the 
principal  legal  conclusion  reached  in  the  opinion*  as  being  out 
of  harmony  with  our  decisions  heretofore  rendered  in  similar 
cases  and  unsound  in  principle. 

Evans,  J. — I  concur  in  the  foregoing  dissent. 
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William  McGinnis,  et  al.,  Appellants,  v.  Maby  Jane  McGin- 
Nis,  et  al.,  Appellees,  and  Morton  Utter  as  Adminis- 
trator of  the  Estate  of  Eliza  J.  McGinnis,  Deceased,  In- 
tervener, Appellant. 

Oifts:     PRESUMPTION:     RESULTING   TRUSTS:     EVIDENCE.    From   a   mere 

1  showing  tbat  a  mother  furnished  her  daughter  the  money  with  which 
to  purchase  land,  the  presumption  arises  that  the  transaction  was 
a  gift  or  advancement;  and  the  burden  of  overcoming  this  pre- 
sumption and  establishing  a  resulting  trust  in  the  land  is  upon 
the  party  asserting  the  existence  of  a  trust,  fividence  in  this  case 
is  held  insufficient  to  overcome  the  presumption  of  a  gift  and  to 
establish  a  resulting  trust. 

Evidence:    transactions  with  a  decedent.    It  is  only  a  party  inter- 

2  ested  in  the  event  of  the  suit  who  is  incompetent  to  testify  to 
transactions  with  a  decedent.  Thus  in  a  suit  hj  an  heir  to  estab- 
lish a  trust  in  land,  based  on  the  claim  that  the  ancestor  paid  the 
purchase  price  while  the  title  was  taken  in  the  name  of  another 
child,  another  heir  was  competent  to  testify  to  transactions  be- 
tween the  deceased  ancestor  and  the  grantee. 

Oonstmctive  tnists:     evidence.     The  fact  that  a  mother  and  daugh- 

3  ter  lived  together  and  defrayed  their  personal  and  family  expenses 
from  a  joint  bank  account,  it  not  appearing  that  the  daughter  ex- 
ercised any  control  over  the  actions  or  was  the  adviser  of  her 
mother,  was  not  sufficient  to  establish  a  constructive  trust  in  land 
purchased  with  funds  belonging  to  the  mother,  the  title  to  which 
at  her  request  was  taken  in  the  name  of  the  daughter,  it  not 
appearing  that  any  fraud  was  practiced  by  the  daughter. 

Trial:     continuance:     absent  witness:     discretion.     The  conlinu- 

4  ance  of  a  cause  is  largely  a  matter  of  discretion;  and  where  the 
application  was  made  on  the  eve  of  trial,  based  on  the  absence  of 
a  non-resident  witness,  with  no  showing  of  an  efTort  to  take  his 
deposition,  and  his  deposition  had  been  taken  by  the  adverse  party, 
refusal  to  grant  the  continuance  was  not  an  abuse  of  discretion. 

Appeal  from  Superior  Court  of  Shenandoah. — ^Hon.  George 

IT.  Castle,  Judge. 
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Thursday,  January  16,  1913. 

Action  in  equity  to  declare  and  establish  a  trust.  The 
material  facts  will  be  found  stated  in  the  opinion.  The  trial 
court  found  for  the  defendants,  and  from  this  decree  plaintiffs 
and  intervener  appeal. — Affirmed. 

Earl  B.  Ferguson  and  C  R,  Barnes,  for  appellants. 

Denver  Wilson  and  Thos.  W.  Keenan,  for  appellees. 

Weaver,  C.  J. — The  principal  parties  to  this  action  are 
the  children  and  heirs  at  law  of  Eliza  J.  McGinnis,  deceased, 
who  died  intestate  in  January,  1911.  After  the  death  of  said 
deceased  her  daug^hter  JVIary  Jane  McGinnis,  holding  title  to 
a  certain  farm  conveyed  it  to  one  Rolf.  Thereupon  plaintiffs, 
sons  of  the  deceased,  claiming  that  their  said  sister  had  held 
the  land  in  trust  for  Eliza  J.  McGinnis,  began  this  action  in 
equity  to  have  the  said  trust  judicially  established  and  im- 
pressed upon  the  moneys  received  in  consideration  for  said 
conveyance.  Upon  trial  to  the  court  the  plaintiff's  bill 
was  dismissed,  and  from  that  decision  they  appeal.  The 
theory  of  the  appellants  is  that  their  mother  furnished  a 
large  part  of  the  consideration  for  the  land  in  (|uestIon, 
and  that  the  title  was  taken  by  Mary  Jane  under  cir- 
cumstances equitably  impressing  it  with  a  resulting  or 
constructive  trust  in  favor  of  her  mother  in  proportion 
to  the  contribution  by  the  latter  to  the  purchase  price.  They 
further  allege  facts  tending  to  show  that  the  said  Mary  Jane 
took  said  title  under  an  express  agreement  of  trust  whereby 
she  was  to  hold  the  same  during  the  life  of  her  mother,  and, 
upon  the  death  of  the  latter,  to  distribute  the  trust  property 
to  her  heirs. 

Counsel  upon  either  side  have  favored  the  court  with 
unusually  extensive  briefs  stating  very  many  propositions  of 
fact  and  of  law,  and  citing  and  quoting  in  support  of  their 
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• 

several  positions  some  hundreds  of  authorities  and  precedents 
from  this  and  other  courts.  The  very  wealth  of  ar^ment 
and  citation  thus  presented  is  somewhat  embarrassing,  for  it 
is  manifestly  impossible  within  the  allowable  limits  of  a  writ- 
ten opinion  to  consider  separately  all  the  points  made  in  the 
briefs  and  discuss  the  bearing  thereon  of  all  the  many  author- 
ities cited  to  our  attention,  while  an3rthing  less  than  this  is 
likely  to  impress  counsel  with  the  thought  that  their  presenta- 
tion of  the  appeal  has  not  been  given  the  consideration  it 
deserves.  We  have  endeavored,  however,  to  read  the  argu- 
ments and  abstracts  with  care  to  arrive  at  the  real  merits  of 
the  dispute  between  the  parties,  and  we  think  the  essential 
issues  can  be  disposed  of  without  unduly  extended  discussion. 
As  we  view  the  case,  the  real  controversy  is  one  of  fact  rather 
than  one  of  law.  Decisions  of  fact  issues  are  rarely  of  im- 
portance  as  precedents,  for  each  case  is  quite  sure  to  be  more 
or  less  effected  by  circumstances  and  conditions  peculiar  to 
itself,  and  it  is  quite  as  apt  to  mislead,  as  to  aid,  a  litigant  who 
relies  upon  it  as  authority  in  another  case.  We  shall  therefore 
content  ourselves  with  a  statement  of  our  conclusions  without 
setting  out  or  discussing  in  detail  the  evidence  on  which  they 
are  based. 

It  is  shown  that  Eliza  J.  McGinnis  was  a  widow;  that 
she  died  without  will ;  and  that  all  her  heirs  are  parties  to  this 
proceeding,  though  but  three  of  them  unite  as  plaintiffs  and 
appellants.  At  the  time  the  alleged  trust  is  said  to  have  been 
created,  the  husband  of  Mrs.  McQinnis  had  been  dead  for 
a  considerable  period,  and  his  estate  had  been  settled  and 
distributed  to  his  widow  and  heirs  as  provided  by  law.  All 
of  her  children,  except  her  daughter  Mary  Jane,  had  left 
the  maternal  home  and  gone  out  to  make  their  own  way  in 
the  world.  Mrs.  McGinnis  was  then  possessed  of  about  $6,000 
in  money  deposited  in  bank  and  for  which  deposit  she  held 
certificates.  In  July  of  the  year  1907  she  entered  into  a  writ- 
ten contract  with  one  Carpenter  for  the  purchase  of  the  farm 
in  question  at  the  agreed  price  of  $18,000;  conveyance  to  be 
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made  on  March  1,  1908.  Before  the  contract  matured,  Mrs. 
McG-innis  appears  to  have  cashed  her  certificates  of  deposit 
and  turned  the  money  over  to  her  daughter,  who  deposited  it 
in  her  own  name.  At  the  request  of  the  mother,  Carpenter 
conveyed  the  land  to  Mary  Jane,  who  made  to  him  a  cash  pay- 
ment of  about  $9,000  and  secured  the  remainder  by  making 
or  assuming  a  mortgage  on  the  land.  The  money  which  had 
been  transferred  from  Mrs.  McOinnis  to  Mary  Jane  was 
doubtless  used  by  the  latter  in  making  up  the  cash  payment 
to  Carpenter.  In  the  management  of  the  farm  thus  purchased, 
Eliza  J.  McOinnis  took  a  more  or  less  active  part,  and  some 
of  her  conduct  relating  thereto,  and  some  of  the  statements 
allied  to  have  been  made  by  her  to  some  of  the  witnesses, 
are  consistent  w^ith  plaintiffs'  theory  that  she  claimed  to  be 
the  beneficial  owner  of  the  property;  but,  as  we  shall  here- 
inafter note,  they  are  not  necessarily  inconsistent  with  ap- 
pellee's theory  that  she  herself  became  and  was  the  owner  of 
the  property  both  in  law  and  equity,  subject  only  to  an  obliga- 
tion to  support  and  care  for  her  mother.  In  September,  1910, 
and  during  the  lifetime  of  her  mother,  Mary  Jane  entered  into 
a  contract  to  convey  the  land  to  one  Rolf  for  the  agreed  con- 
sideration of  $19,105.  After  the  death  of  the  mother  in  Jan- 
uary, 1911,  Mary  Jane  executed  and  delivered  a  deed  to  Rolf 
pursuant  to  her  agreement.  It  was  then  this  litigation  took 
form,  and  by  agreement  of  the  parties,  or  by  order  of  the 
court,  the  cash  payment  made  by  Rolf  was  placed  in  the  hands 
of  a  trustee  to  be  held  to  abide  the  result  of  the  suit. 

I.  It  must  be  conceded,  we  think,  that  payment  by  a 
mother  of  the  purchase  price  of  land  conveyed  by  a  third 
person  to  her  daughter,  or  the  furnishing  of  money  by  mother 
,    ^       .  to  daughter  for  the  purchase  of  land,  is  not  in 

1  •  QI7TS  •  pro 

Si9ng°  tni JS :    ^^^^  suJBScient  to  make  the  latter  a  trustee  of 

evidence.  ^he  title  for  the  benefit  of  the  former,  nor  is 

it  sufScient  even  to  create  between  them  the  relation  of  debtor 

and  creditor.    Upon  such  a  showing  alone  the  law  presumes 

the  money  to  have  been  paid  or  furnished  by  the  parent  as 
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a  gift  or  advancement  to  the  child.  Counsel  for  appellants 
admit  the  general  rule  as  stated,  but  insist  that  in  this  case 
there  is  sufficient  showing  that  the  appellee  stood  in  such  rela- 
tion of  special  trust  and  confidence  to  her  mother  that  the 
burden  is  upon  her  to  show  that  the  transaction  was  a  gift 
or  an  advancement,  and  that  the  same  was  fairly  obtained 
without  fraud  or  undue  influence.  We  are  quite  clear  that 
the  record  does  not  support  this  claim.  It  is  true  the 
daughter  lived  with  her  mother,  and  they  appear  to  have 
maintained  a  common  or  joint  bank  account  from  which  their 
personal  and  family  expenses  were  defrayed.  There  is  noth- 
ing to  show  that  the  daughter  was  at  that  time  the  business 
adviser  of  her  mother  or  manager  of  her  affairs  or  exercised 
any  control  over  her  actions.  Indeed,  if  the  testimony  has 
any  bearing  in  either  direction  upon  this  point,  it  tends 
rather  to  indicate  that  the  mother  was  the  managing  and  con- 
trolling factor  in  their  family  and  business  relationship. 

So,  too,  it  may  be  said  that  the  charge  and  claim  that 
appellee  acquired  the  title  by  fraud  or  deception  practiced 
upon  her  mother  is  without  any  fair  support  in  the  evidence, 
and  can  only  be  inferred  by  attributing  an  evil  purpose  to 
conduct  which  is  entirely  consistent  with  the  theory  of  good 
faith  on  her  part.  The  burden  is  therefore  upon  the  appel- 
lants to  overcome  the  presumption  of  gift  or  advancement. 

For  this  purpose  reliance  is  chiefly  placed  upon  the 
alleged  conduct  of  the  mother  and  daughter  with  respect  to 
the  property  and  upon  certain  statements  attributed  to  the 
mother  by  some  of  the  witnesses.  It  is  said,  as  we  have  be- 
fore suggested,  that  the  mother  was  the  active  manager  of 
the  land  and  took  a  principal  part  in  renting  it  and  offering 
it  for  sale.  But  there  is  nothing  in  this  showing  which  con- 
clusively sustains  the  theory  of  ownership  on  her  part.  She 
was  the  mother  of  the  appellee,  and,  as  we  have  said,  the  man- 
aging factor  of  the  little  family.  She  had  advanced  a  large 
share  of  the  cash  payment,  and,  according  to  appellee's  show- 
ingy  was  to  have  a  Uf e  interest  in,  or  at  least  a  life  support 
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from,  the  property  which  she  had  enabled  her  daughter  to 
acquire.  It  was  therefore  not  an  unnatural  thing  that  she 
should  have  and  exercise  a  prominent  part  in  directing  the 
use  of  the  land  or  in  offering  it  for  sale. 

Concerning  the  statements  said  to  have  been  made  by 
Mrs.  McGinnis  of  her  intent  or  purpose  in  directing  Carpenter 
to  convey  the  land  to  Mary  Jane,  the  evidence  is  even  less 
persuasive.  But  one  witness  testifies,  with  any  degree  of 
positiveness,  to  statements  made  at  the  time  of  the  transfer 
which  are  clearly  inconsistent  with  the  appellee's  claim.  With- 
out in  any  manner  impeaching  the  good  faith  of  that  witness, 
it  may  be  said  that  the  interest  or  bias  manifested  by  him  is 
such  as  to  materially  diminish  the  weight  and  value  of 
his  testimony,  and  we  are  not  disposed  to  say  that  his  version 
of  the  case  shall  be  given  effect  against  the  clear  preponderance 
of  all  the  other  evidence  in  favor  of  the  appellee. 

Again,  the  statements  of  the  deceased,  as  shown  by  the 
appellants,  were  all  in  her  own  interest  and  made  to  third 
persons,  while  on  the  part  of  appellee  numerous  witnesses 

testify  to  the  oft-repeated  assertions  on  her 

2.  Byidbncb:  "^ 

toansactions       part  that  the  rest  of  the  children  had  received 
dent  j^hgji.  full  share  of  her  husband's  estate;  that 

the  money  she  herself  received  was  hers  to  do  with  as  she 
pleased;  and  that  she  had  given  it  all  to  Mary,  who  was  to 
keep  her  during  the  remainder  of  her  life.  This  theory  of 
the  matter  is  also  supported  by  the  positive  testimony  of 
Joseph  McGinnis,  whose  financial  interest  in  the  controversy 
is  identical  with  that  of  appellants,  who  swears  that  he  was 
present  and  saw  his  mother  count  the  money  out  and  give  it 
to  his  sister,  who  undertook  to  complete  the  contract  A^dth 
Carpenter  and  to  give  her  mother  a  home  during  life.  This 
evidence  the  appellants  seek  to  exclude  because  of  the  witness' 
interest  in  the  litigation.  The  statute  making  a  witness,  in- 
terested in  the  event  of  the  suit,  incompetent  to  testify  to  con- 
versations or  transactions  between  himself  and  a  deceased 
person  is  quite  clearly  not  here  applicable.    The  transaction 
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of  which  the  witness  speaks  was  one  between  the  deceased  and 
her  daughter  alone,  and,  so  far  as  shown,  he  had  no  voice 
or  part  therein.  He  was  not  incompetent  to  testify  and, 
unless  we  are  to  find  him  unworthy  of  belief  the  gift,  to  ap- 
pellee is  fairly  established.  We  see  no  good  reasons  to  dis- 
credit him.  The  decree  of  the  trial  court  in  this  respect  has 
the  support  not  only  of  the  presumption  in  favor  of  a  gift 
or  advancement,  but  of  a  preponderance  of  the  evidence  as 
well. 

II.  It  follows  from  the  foregoing  that  appellant's  claim 
of  a  resulting  trust  cannot  be  sustained.  None  of  the  elements 
of  a  resulting  trust  are  found  in  the  record,  even  though  we 

accept  as  literal  truth  all  the  evidence  oflPered 
^*  Srd8tsY*?v^"     in  support  of  the  petition.     Stated  in  the 

strongest  terms  of  which  it  will  reasonably  ad- 
mit, it  shows  no  more  than  the  fact  that  Eliza  J.  McGinnis 
directed  Carpenter,  with  whom  she  had  made  the  contract  of 
purchase,  to  convey  the  land  to  Mary  Jane,  and  that  the  latter 
paid  for  the  land  in  part  with  money  furnished  her  by  the 
former.  Had  the  relationship  of  parent  and  child  not  ex- 
isted between  them,  and  Mrs.  McGinnis  had  herself  paid  the 
purchase  price  from  her  own  funds,  taking  the  title  in  the 
name  of  Mary  Jane  McGinnis,  it  might  well  be  held  that  a 
trust  resulted.  But  the  relation  admittedly  did  exist.  More- 
over, Mrs.  McGinnis  did  not  pay  the  purchase  price.  It  was 
paid  by  the  grantee.  The  books  will  be  searched  in  vain  for 
any  rule  or  principle  upon  which  it  can  be  said  that  A. 
becomes  the  equitable  owner  of  land  conveyed  to  B.  simply 
because  he  advanced  or  furnished  B.  money  with  which  to 
make  the  purchase.  If  we  correctly  apprehend  the  position  of 
appellants,  they  do  not  strongly  insist  upon  the  theory  of  a 
resulting  trust,  but  contend  rather  that  the  evidence  makes  a 
case  of  constructive  trust,  or  trust  ex  malefico,  having  its 
origin  either  in  fraud  or  in  circumstances  of  such  character 
that  its  denial  by  the  appellee  would  itself  amount  to  a  fraud. 
As  we  have  already  said,  the  evidence,  as  we  read  it,  wholly 
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fails  to  prove  that  appellee  in  any  manner  OYerreaehed  or  de- 
frauded her  mother  in  the  transaction.  The  property  was  the 
mother's  to  give  or  withhold  aa  she  might  deem  best.  It  was  not 
an  unnatural  thing  that  she  should  prefer  the  daughter,  who 
remained  with  her  in  her  widowhood,  over  the  children  who 
had  gone  out  for  themselves,  nor  is  there  anything  in  the 
record  to  show  that  such  preference  was  unjust.  But,  even 
if  unjust  in  a  moral  sense,  she  did  not  exceed  her  legal  right, 
and  it  is  not  the  province  of  this  court  to  control  her  discretion 
in  the  disposition  of  her  own  estate. 

But  counsel/Say  that,  if  appellee  by  her  promises,  repre- 
sentations, and  agreements,  made  with  a  secret  intent  not  to 
carry  them  out,  obtained  the  property  from  her  mother,  she 
will  be  estopped  to  rely  upon  the  rule  which  invalidates  ex- 
press trusts  not  evidenced  in  writing,  and  will  be  held  as  the 
trustee  of  a  constructive  trust.  All  this  may  be  admitted  for 
the  purposes  of  the  case  before  us,  but  we  must  still  say  that 
no  state  of  facts  has  been  established  calling  for  an  applica- 
tion of  the  rule.  Indeed,  with  slight  exceptions,  there  is  little 
room  to  differ  with  counsel  upon  the  legal  propositions  so  elab- 
orately argued  in  their  briefs,  but,  as  we  have  repeatedly  in- 
dicated, we  must  hold  that  appellants,  upon  whom  lies  the 
burden  of  proof,  have  failed  to  make  sufficient  proof  of  the 
essential  allegations  of  their  petition,  and  the  superior  court 
properly  denied  the  relief  demanded. 

III.    Some  complaint  is  made  of  the  trial  court's  refusal 

to  grant  a  continuance  on  the  motion  of  the  applicants.    The 

motion  was  made  on  the  eve  of  trial  upon  the  ground  of  the 

Trial-  absence  of  Carpenter,  the  grantor  of  the  ap- 

?eat*witne«^-     P^ll^^y  ^^0  was  Said  to  be  a  material  witness 

discretion.  f^j.  ^j^^  plaintiffs.     The  showing  of  diligence 

in  procuring  the  presence  of  the  witness,  who  was  a  nonresi- 
dent, was  by  no  means  strong.  No  attempt  had  been  made  by 
plaintiffs  to  obtain  the  witness'  deposition  in  their  behalf,  and 
his  deposition  had  in  fact  been  taken  on  behalf  of  the  defense, 

VpL.  159  lA.— 29 
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The  court  was  within  the  limits  of  its  discretion  in  denying 
the  continuance. 

No  good  ground  appears  for  disturbing  the  decree  of  the 
trial  court,  and  it  is  therefore  Affirmed. 


Mike  Braddich  v.  Phillips  Coal  Company,  Appellant. 

Maater  and  servant:     contbibutort  negligence:     evidence.    Where 

1  the  evidence  is  conflicting  the  question  of  contributory  negligence 
is  for  the  jury.  In  this  action  for  injury  to  a  miner  by  reason  of 
a  fall  of  slate  from  the  roof  of  the  passageway  leading  to  the 
room  in  which  he  worked,  the  evidence  is  held  to  require  submis- 
sion of  the  question  of  plaintiff's  contributory  negligence. 

Same.     Where  a  mine  operator  had  agreed  to  timber  the  roof  of  the 

2  mine  when  notified  by  a  miner  that  it  was  necessary  to  protect 
any  roadway,  it  was  his  duty  to  timber  the  neck  of  a  miner's  room 
leading  to  the  entry  to  the  mine,  when  notified  that  it  was  dan- 
gerous; and  the  miner  was  not  guilty  of  negligence  in  failing  to 
double-timber  the  same,  under  the  statute  providing  that  a  miner 
failing  to  support  the  roof  and  entries  under  his  control  shall 
be  guilty  of  a  misdemeanor. 

Same:     assumption  of  bisk.     Although  plaintiff  knew  that  the  roof 

3  sounded- loose  and  drummy  he  did  not  assume  the  risk  of  working 
under  it,  after  he  had  been  assured  by  the  pit  boss  that  from  his 
greater  experience  he  knew  that  the  place  was  safe,  atad  had  ordered 
him  to  go  to  work  before  the  roof  was  properly  supported;  espe- 
cially where  there  was  evidence  authorizing  the  jury  to  find  that 
the  operator  had  promised  to  provide  proper  supports  as  soon  as 
timbers  could  be  secured. 

Instractloiui:    review  on  appeal.    An  objection  to  an  instruction  suo- 

4  stantially  the  same  as  one  requested  by  the  complaining  party 
will  not  be  considered  on  appeal. 

Same:     refusal  of  instructions.     A  requested  instruction  excluding 

5  matters  which  the  jury  should  consider  in  any  view  of  the  case  was 
properly  refused. 

Ap'peal  from  Dallas  District  Court. — ^Hon.  W.  H.  Pahby, 

Judge. 
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Tuesday,  November  12,  1912. 

Suit  to  recover  damages  for  a  personal  injury.  Verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals. 
— Affirmed. 

Guernsey,  Parker  &  Miller  and  C.  Woodbindge,  for  ap- 
pellant. 

Thos,  A.  Cheshire  and  H,  L.  Manion,  for  appellee. 

Sheewin.  J. — The  facts,  as  gathered  from  briefs  of  coun- 
sel and  from  the  record,  are  substantially  as  foUows:  The 
plaintiff  is  an  Austrian  by  birth,  and  thirty-six  years  of  age. 
lie  came  to  America  from  Austria  six  years  before  he  was 
injured,  but  at  the  time  of  his  injury  he  was  unable  to 
speak  fluently  or  to  understand  fully  our  language.  He  had 
worked  in  coal  mines  during  his  residence  in  this  country, 
all  of  such  work,  prior  to  his  work  for  the  defendant,  having 
been  done  in  Pennsylvania,  Wyoming,  and  North  Dakota. 
He  commenced  work  for  the  defendant  eight  or  nine  days 
before  he  was  injured.  The  defendant  put  him  to  work  in 
a  room  that  had  been  driven  in  from  the  entry  about  fifteen 
or  twenty  feet,  and,  on  the  day  that  he  was  injured,  he  had 
extended  the  room  so  that  the  face  of  the  coal  was  some 
distance  farther  away  from  the  entry.  Between  the  entry 
and  the  room  where  he  was  at  work  there  was  what  is  called 
the  *'neck  of  the  room  or  entry";  a  narrow  opening  for  pas- 
sage and  for  hauling  coal  from  the  room  proper.  The  defend- 
ant company  had  not  put  a  track  from  the  entry  to  the  plain- 
tiff's room,  and,  at  the  time  he  was  injured,  he  was  engaged 
in  loading  coal  in  a  car  that  was  standing  on  the  track  in  the 
entry  at  the  neck  of  his  room.  At  the  time  of  his  injury,  he 
was  in  this  neck  of  the  room,  about  four  feet  from  the  car  that 
he  was  loading,  and  another  miner  was  in  the  room  bringing 
coal  therefrom  and  throwing  it  down  in  the  neck  of  the  room 
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near  the  entry  bo  that  plaintiff  could  load  it.  Plaintiff  was  in- 
jured by  the  fall  of  slate  from  the  roof  of  this  neck.  At  the 
time  plaintiff  began  work  in  this  room,  the  roof  that  fell  upon 
him  was  solid  and  in  good  condition.  Some  three  or  four  days 
afterward,  however,  some  slate  fell  in  the  entry,  and  the  plain- 
tiff then  soimded  the  roof  in  this  neck  of  his  room  and  it  then 
sounded  '^drummy"  and  loose.  He  immediately  informed  the 
pit  boss  of  its  condition  and  asked  him  to  cross-timber  the  roof 
to  prevent  the  falling  of  the  slate,  because  it  was  impossible  to 
hold  the  slat'''  up  with  prop&  To  this  request  the  pit  boss  re- 
plied that  they  did  not  have  any  timbers,  but  that  he  would 
cross-timber  the  roof  as  soon  as  they  could  get  the  timbers. 
Two  or  three  days  before  the  accident,  the  plaintiff  told  the 
timberman,  who  had  charge  of  this  entry,  of  the  condition  of 
this  roof,  and  the  timberman  replied  that  he  could  not  put  tim- 
bers up  because  the  company  did  not  have  them.  The  day 
before  the  plaintiff  was  injured,  he  had  another  talk  with  the 
pit  boss  about  the  condition  of  this  roof,  and  asked  the  pit  boss 
why  he  did  not  put  up  some  cross  planks  to  hold  the  roof.  The 
pit  boss  was  angry  and  said  to  the  plaintiff  that  he  knew  more 
about  the  coal  mining  business  than  the  plaintiff  did,  and  that 
he  (the  pit  boss)  knew  that  the  place  was  safe,  and  he  then  said 
to  the  plaintiff,  **You  go  in  and  go  to'  work."  The  plaintiff 
testified  that  when  the  pit  boss  told  him  that  his  superior  ex- 
perience told  him  that  the  place  was  safe,  and  that  it  was,  in 
fact,  safe,  he  felt  ashamed  of  himself  because  he  had  ''been 
called  down,"  and  went  to  work,  because  he  regarded  the  pit 
boss  as  more  experienced  in  the  mining  business  than  himself. 
When  the  plaintiff  went  to  work  in  this  room,  the  neck 
thereof  had  not  been  opened  sufficiently  to  admit  the  passage 
of  a  mule,  and  it  was  a  part  of  the  plaintiff's  work  to  increase 
the  depth  of  the  passageway  by  either  removing  more  of  the 
roof  or  bottom.  There  was  evidence  tending  to  show  that  he 
had  sufficiently  enlarged  this  neck  for  the  needed  purpose  a 
day  or  two  before  the  accident  by  lowering  the  floor  thereof. 
The  plaintiff  and  one  of  his  witnesses  testified  that  he  had  not 
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propped  the  roof  of  this  iieck ;  the  plaintiff  showing  that  props 
would  not  hold  the  roof,  and  that  it  was  the  duty  of  the  de- 
fendant to  eroBs-timber  it.  On  the  other  hand,  the  defend- 
ant introduced  testimony  tending  to  show  that  the  roof  had 
three  or  four  props  under  it  in  the  morning  of  the  day  that  it 
fell,  and  that  these  props  had  been  blown  out  that  forenoon  by 
the  plaintiff  while  blasting  the  floor  loose.  Plaintiff,  however, 
and  the  miner  who  was  working  with  him  on  that  day,  testi- 
fied that  no  blasting  was  done  at  the  time,  and  that  no  props 
were  then  in  the  neck  of  the  room.  It  also  appears  that  the 
timberman  had  done  some  timbering  in  this  neck  while  plain- 
tiff was  at  work  there,  and  at  his  request,  but  that  there  was 
not  sufficient  cross-timbering  to  hold  the  roof. 

I.    The  appellant  insists  that  the  plaintiff  was  guilty  of 

contributory  negligence,  as  a  matter  of  law, 

^'  sMT^^f'"*       and  that  the  court  erred  in  refusing  to  so  di- 

negligence^       rcct  the  jury,  and  erred  in  submitting  the  case 

to  the  jury.  This  contention  is  based  on  the 
following  propositions,  as  stated  by  appellant  in  the  brief  of 
its  counsel : 

(a)  He  knew  for  several  days  before  the  accident  that 
the  roof  of  his  room  neck  was  likely  to  fall,  since  he  testifies 
it  was  *  awful  badly  loose;  sounded  drummy*;  and  was  so 
*  heavy'  that  he  claims  to  have  told  the  pit  boss  'it  was 
impossible  to  prop  it.'  (b)  Knowing  this,  he  continued 
to  work  under  this  roof,  knowing  it  to  be  wholly  unsupported, 
believing  it  to  be  an  unsafe  place  to  work,  and  without  at- 
tempting himself  to  support  it.  (c)  After  having  fired 
shots  in  the  bottom  of  his  room  neck,  he  returned  to  work 
under  the  roof  in  question  at  noon  of  the  day  of  the  accident, 
without  further  sounding  the  roof  or  without  attempting  to 
prop  it,  notwithstanding  warnings,  and  knowing  the  roof  to 
be  loose  and  dangerous,  (d)  The  plaintiff  was  guilty  of  a 
misdemeanor,  omitting  to  'securely  prop  and  support  the 
roof  of  the  room  under  his  control,'  at  the  time  of  his  injury, 
and  hence  guilty  of  contributory  negligence  as  a  matter  of 
law.  It  cannot  be  argued  by  plaintiff  that  there  was  no 
causal  relation  between  his  criminal  omission  to  prop  and 


406  Braddich  v.  Coal  Co.  [159  Iowa 

secure  the  roof  of  his  room,  since  he  relies  upon  an  alleged 
negligent  failure  of  the  defendant  to  do  that  very  thing  as 
the  sole  basis  of  his  alleged  right  of  recovery,  (e)  The 
alleged  breach  by  defendant  of  the  terms  of  the  *Des  Moines 
Agreement'  relative  to  double-timbering  being  necessarily 
known  to  the  plaintiff  at  and  before  the  time  of  the  accident, 
so  far  from  excusing  plaintiff's  gross  negligence,  was  in  law 
and  in  fact  an  additional  warning  to  him  to  avoid  the  obvious 
impending  danger  of  working  under  the  unsecured  roof,  and 
intensifies,  rather  than  lessens,  the  degree  of  the  plaintiff's 
negligence,  (f )  The  allied  assurances  of  safety  by  the  pit 
boss  and  timberman  do  not  afford  plaintiff  a  legal  excuse  for 
exposing  himself  to  the  danger  in  question,  because  (1)  they 
were  remote  in  point  of  time ;  (2)  they  were  given  under  con- 
ditions different  from  those  existing  at  the  time  of  the  acci- 
dent; (3)  by  persons  not  shown  to  have  possessed  knowledge 
equal  to  the  knowledge  possessed  by  the  plaintiff  of  the  dan- 
ger he  was  incurring  in  working  under  a  roof  known  by  him 
to  be  loose,  heavy,  drummy,  wholly  unsupported,  and  unsafe 
at  the  time  of  the  accident. 

And  in  support  of  these  several  positions  the  appellant  re- 
lies upon  decisions  of  this  and  other  courts,  to  which  we  shall 
give  further  attention  later  in  this  opinion.  The  plaintiff  in- 
sists that  the  question  whether  he  was  guilty  of  contributory 
negligence  was  one  for  the  determination  of  the  jury,  and 
not  for  the  court,  for  the  following  reasons,  as  stated  by  his 
counsel : 

(1)  The  plaintiff  was  of  Austrian  birth,  and  was  not 
very  familiar  with  the  English  language.  The  record  dis- 
closes that  he  had  to  have  an  interpreter  when  giving  evi- 
dence in  the  case  at  bar.  (2)  While  he  had  been  engaged  in 
the  coal  mining  business  for  about  six  years  prior  to  his 
injury,  his  experience  in  mining  coal  in  Iowa  and  in  the  mine 
in  which  he  was  employed  at  the  time  of  his  injury  was  but 
seven  working  days.  (3)  The  roof  which  fell  and  injured 
the  plaintiff  was  in  need  of  double  or  cross-timbering  and 
became  in  this  condition  two  or  three  days  after  the.  plain- 
tiff began  working.  (4)  When  the  plaintiff,  by  sounding 
the  roof,  learned  that  it  needed  double  or  cross-timbering, 
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he  informed  the  pit  boss  that  he  wished  some  crossbars  placed 
under  the  roof,  and  the  pit  boss  told  him  that  they  did  not 
have  any  timbers  and  would  do  it  aa  soon  as  they  got  them. 
(5)  The  day  before  the  plaintiff  was  hurt,  the  plaintiff  again 
requested  the  pit  boss  to  put  in  some  crossplanks,  and  the  pit 
boss  on  that  day  became  angry  and  said  he  knew  more  about 
coal  mining  business  than  the  plaintiff,  and  he  knew  that 
the  place  was  safe,  and  he  said  to  the  plaintiff,  *You  go 
in  and  go  to  work.'  (6)  When  the  pit  boss  told  the  plaintiff 
the  place  was  safe,  and  for  him  to  go  in  and  go  to  work, 
the  plaintiff  was  ashamed  of  himself  and  thought  he  would 
go  in  and  go  to  work,  because,  as  stated  by  the  plaintiff,  he 
did  not  want  to  say  anything  more  to  the  pit  boss  because 
he  was  more  experienced  in  the  mining  business  than  the 
plaintiff.  (7)  The  pit  boss  talked  to  the  plaintiff  in  Eng- 
lish. (8)  The  plaintiff  also  talked  to  the  timberman,  Frank 
Mikus,  and  the  timberman  talked  to  the  plaintiff  in  the 
Austrian  language,  but  used  a  little  different  dialect  from 
that  used  by  the  plaintiff.  (9)  The  plaintiff  requested  the 
timberman  to  double-timber  this  place  when  the  timberman 
was  sitting  in  the  neck  of  plaintiff's  room.  (10)  The  tim- 
berman admits  that  the  plaintiff  said  to  him  the  roof  needed 
timbering  around  the  neck  and  mouth,  and  the  timberman 
set  in  some  timber.  (11)  About  two  days  before  the  plain- 
tiff was  injured,  he  told  the  timberman  that  he  needed  some 
more  timbers  inside,  and  the  timberman  put  in  one  more. 
The  timber  was  put  in  at  the  entrance  to  the  neck  of  the 
room  at  the  left-hand  side  of  the  entry  by  digging  a  hole  in 
the  coal  along  the  rib  or  wall  of  the  entry,  and  putting  bars 
across  the  room  with  a  prop  under  one  end,  and  the  other 
end  of  the  crossbar  was  placed  in  a  hole  in  the  rib  or  the  wall. 
This  cross-timber  was  a  crosspiece  under  the  slate.  (12) 
The  timberman  swears  that  the  roof  of  the  room  neck  needed 
two  more  timbers,  and  the  plaintiff  requested  these.  (13) 
At  the  time  the  plaintiff  asked  the  timberman  to  put  in  these 
two  other  crosstimbers,  the  timberman  said  to  him,  'I  will 
see,  I  no  got  any  timbers.  I  tell  him  I  will  put  them  in  but 
I  have  not  got  any.'  That  was  two  or  three  days  or  some- 
thing like  that  before  the  plaintiff  got  hurt.  (14)  The  tim- 
berman testified  that  the  company  had  enough  timber  on  hand 
on  top  to  timber  this  place,  but  he  did  not  always  get  timbers 
when  ordered.  That  at  times  they  sent  down  timbers  and 
they  were  taken  to  some  other  place,  but  they  usually  sent 
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timbers  where  they  were  told  to,  and  as  soon  as  they  were 
told.  (15)  The  testimony  is  conclusive  that  the  roof  at  the 
place  where  it  fell  upon  plaintiff  should  have  been  timbered 
and  made  safe  by  the  defendant,  because  it  required  double 
or  cross-timbering,  and  it  was  not  the  plaintiff's  duty  to  do 
this  kind  of  timbering.  (16)  The  contract  denominated 
'the  Des  Moines  Agreement/  which  was  marked  Exhibit 
*A,'  and  offered  in  evidence  by  the  plaintiff,  required  the 
defendant  to  do  double-timbering  when  it  was  necessary  to 
be  done,  when  requested  by  miners,  and  it  is  conceded  that 
this  agreement  was  binding  between  the  plaintiff  and  the 
defendant  at  the  time  of  his  injury.  ( 17 )  The  plaintiff  testi- 
fied it  was  impossible  to  hold  up  the  roof  with  ordinary 
upright  propping.  (18)  To  have  attempted  to  put  up  any- 
thing else  but  cross-timbering  would  have  practically  closed 
the  neck  of  the  room.  (19)  The  fact  that  the  timberman  had 
made  two  efforts  toward  cross-timbering  the  roof  between  the 
first  request  and  the  injury,  and  the  statement  of  the  pit 
boss  that  the  roof  was  safe,  and  he  knew  this  because  of  his 
superior  knowledge,  and  for  plaintiff  to  go  in  and  go  to 
work,  followed  by  the  shame  of  plaintiff  because  he  had 
complained,  put  plaintiff  off  his  guard  and  lulled  him  into 
insecurity. 

Summarizing  somewhat,  there  is  evidence  in  the  record 
tending  to  establish  the  following  facts,  and,  in  determining 
whether  the  plaintiff  was  guilty  of  contributory  negligence, 
they  must  all  be  given  weight  and  consideration : 

(1)  That  the  roof  in  the  neck  of  his  room  was  safe  when 
he  went  there  to  work.  (2)  That,  when  it  became  unsafe,  it 
required  double-timbering.  (3)  That  the  plaintiff  ascer- 
tained this  fact  and  requested  the  pit  boss  to  timber.  (4) 
That  the  pit  boss  agreed  to  double-timber.  (5)  That  the 
plaintiff  notified  the  timberman.  (6)  That  the  timberman 
testified  that  he  did  no  double-timbering.  (7)  That  two  days 
before  the  accident  the  plaintiff  again  notified  both  the  pit 
boss  and  the  timberman  that  additional  double-timbering 
was  needed  in  the  neck  of  his  room.  (8)  That  the  pit  boss 
then  told  the  plaintiff  that  his  room  was  safe  and  that  his 
(the  pit  boss')  superior  knowledge  of  mining  and  his  expe- 
rience in  the  mine  caused  him  to  know  it  was  safe,  and  he 
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ordered  and  directed  plaintiff  to  go  in  and  go  to  work.  (9) 
That  the  plaintiff  then  felt  ashamed  that  he  had  formed  the 
opinion  that  the  place  was  unsafe,  and  went  into  the  room 
and  worked  up  to  the  time  of  his  injury.  (10)  That  the  tim- 
berman  testified  that,  during  the  time  the  plaintiff  worked 
in  the  mine,  he  said  to  the  timberman  he  wanted  timber 
around  the.  neck  and  mouth  of  the  room,  and  the  timberman 
set  them  in,  and  that  two  days  before  his  injury  the  plaintiff 
said  he  needed  some  more  timber  inside,  and  the  timberman 
put  one  more  cross-timber  in  and  the  room  neck  still  needed 
two  other  cross-timbers.  (11)  That  these  timbers  were  on 
top  and  the  timberman  had  ordered  they  be  sent  down.  (12) 
Add  to  this  the  further  fact  that  the  plaintiff  had  not  worked 
but  seven  days  in  this  mine,  or  in  any  Iowa  coal  field,  and 
was  not  familiar  with  the  roof,  or  its  characteristics,  in  this 
particular  mine,  as  was  John  Bennett,  the  pit  boss,  who  as- 
sured him  it  was  safe,  and  ordered  him  to  go  to  work. 

In  this  case  at  bar  it  is  established  without  conflict: 
First.  That. the  plaintiff  did  not  create  the  danger  which 
confronted  him,  the  coal  in  the  neck  of  the  room  having  been 
removed  by  another,  and  prior  to  the  time  he  was  employed. 
Second.  That  the  danger  did  not  arise  from  any  fault  of 
the  plaintiff.  Third.  That  the  duty  to  double  or  cross-tim- 
ber the  neck  of  the  room  was  the  company's  duty  and  not 
the  plaintiff's.  Fourth.  That  the  plaintiff  and  defendant 
had  contracted  that  it  was  the  company's  duty  on  the  request 
of  plaintiff  to  double-timber.  Fifth.  It  is  conclusively  estab- 
lished by  the  testimony  that  the  plaintiff  made  the  request  to 
double-timber  to  both  the  timberman  and  the  pit  boss. 

While  the  question  whether  the  plaintiff  was  guilty  of 
contributory  negligence  is  a  close  one,  we  are  of  the  opinion 
that  it  was  a  question  that  the  jury  should  alone  determine. 
Nugent  v.  Cudahy  Packing  Co.,  126  Iowa,  517 ;  Hardy  v.  C, 
R.  I.  dk  Pac.  Ry,  Co.,  149  Iowa,  41,  26  Cyc.  1235,  and  cases 
cited;  5  Thompson  on  Negligence,  section  5383.  The  ques- 
tion of  the  servant's  contributory  negligence,  where  he  is 
ordered  into  the  place  of  danger  by  a  person  in  authority, 
is  fully  discussed  in  Hardy  v.  Railway  Co.,  supra,  and  it  will 
serve  no  useful  purpose  to  again  cover  the  ground.    We  think 
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the  principle  there  announced  is  cleariy  applicable  to  the 
facts  in  this  case,  and  that  the  decision  fully  sustains  appel- 
lee's  contention  that  the  question  of  plaintiff's  negligence 
was  for  the  jury.  The  plaintiff  had  had  but  slight  acquaint- 
ance with  this  mine,  or,  in  fact,  with  any  Iowa  mine,  and  he 
did  not  know  certainly  whether  the  loose  slate  would  fall, 
and  we  think  it  cannot  be  said,  as  a  matter  of  law,  that  the 
danger  was  so  imminent  to  the  plaintiff  that  he  should  not 
have  continued  work  after  the  pit  boss,  with  his  superior 
knowledge  of  that  particular  mine,  had  assured  him  that  the 
place  was,  in  fact,  safe  and  had  ordered  him  to  go  on  with 
his  work.  In  Cook  v,  Smiih-Lowe  Coal  Co,,  135  Iowa,  31,  we 
held  the  defendant  liable  to  a  new  miner  who  had  been  sent 
into  a  room  that  required  cross-timbering,  which  had  been 
requested  by  the  first  miner  but  neglected  by  the  company, 
notwithstanding  the. fact  that  the  new  miner  had  not  done 
any  propping  and  had  not  discovered  that  it  needed  double- 
timbering  and  had  made  no  request  therefor. 

In  that  case  as  in  this,  there  was  an  agreement  between 
the  coal  operators  and  the  mine  workers  that  *'in  case  the 

room  had  been  properly  timbered,  as  above 
set  forth,  and  the  roof  from  any  cause  be- 
comes so  heavy  as  to  require  double-timbering,  the  company 
shall,  when  notified  by  the  miner,  do  the  necessary  work  to 
protect  the  roadway."  Here  it  is  shown  without  dispute 
that  the  neck  of  the  plaintiff's  room  constituted  the  roadway 
between  the  room  proper  and  the  entry.  It  therefore  clearly 
appears  that  it  was  the  appellant's  duty,  to  double-timber 
the  roof  of  this  neck,  and  so  far,  at  least,  as  that  matter  is 
concerned,  that  the  neck  of  the  room  was  under  the  control 
of  the  appellant,  and  not  under  the  control  of  the  plaintiff. 
Hence  the  plaintiff  was  not  guilty  of  negligence  under  sec- 
tion 2491  of  the  Code,  which  provides  that,  if  a  miner 
'^  shall  neglect  or  refuse  to  securely  prop  or  support  the 
roof  and  entries  under  his  control,"  he  shall  be  guilty  of 
a  misdemeanor.     If  it  was  the  duty  of  the   defendant  to 
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double-timber  this  neck,  when  notified  of  such  necessity,  and 
no  such  duty  rested  upon  the  plaintiff,  it  is  clear  that  the 
plaintiff  could  not  be  held  guilty  of  a  misdemeanor,  because 
he  did  not  double-timber.  If  it  be  conceded,  for  the  pur- 
pose of  argument,  that  it  was  the  duty  of  the  plaintiff  to 
place  props  under  this  roof,  even  though  they  would  be  of  no 
avail,  it  does  not  follow  that  the  plaintiff  should  be  held 
guilty  of  negligence,  as  a  matter  of  law,  for  his  failure  so 
to  do,  because  there  is  evidence,  to  which  we  have  already 
referred,  that  props  were  in  place  under  a  part,  at  least, 
of  the  roof  before  the  accident,  and  further  that  they  would 
have  been  sufficient  to  hold  the  roof  had  they  not  been  blown 
out.  In  Lammey  v.  Center  Coed  Co.,  144  Iowa,  640,  relied 
upon  by  appellant,  it  was  held  that  it  was  the  duty  of  the 
miner  to  do  the  propping,  and  that  he  had  failed  in  his 
duty.  In  WUliams  v.  Coal  Co,,  146  Iowa,  489,  the  plaintiff 
was  injured  by  a  falling  roof  in  his  room,  and  at  a  place  where 
it  was  not  the  duty  of  the  defendant  to  prop  or  timber.  Ole- 
son  V.  Coal  Co,,  115  Iowa,  74,  was  a  case  where  the  miner  was 
removing  a  pillar  of  coal  that  had  been  left  for  the  support 
of  the  roof,  and  it  is  not  controlling  under  the  facts  in  this 
case. 

II.    What  has  already  been  said  on  the  question  of  the 
plaintiff's  negligence  is,  in  a  great  measure,  applicable  to  the 

claim  that  he  assumed  the  risk  of  working  un- 
^'  sumption^of  der  a  roof  that  had  not  been  properly  sup- 
ported by  the  defendant.  The  evidence  tended 
to  show  that  the  defendant  had,  in  fact,  put  in  some  cross- 
timbers.  It  is  undisputed  that  at  least  one  had  been  placed 
near  the  entry,  and  there  is  also  evidence  from  which  the  jury 
may  have  concluded  that  other  cross-timbers  had  been  put  in 
before  the  accident.  While  the  plaintiff  did  know  that  the  roof 
sounded  ''loose  and  drummy,''  there  wa^  evidence,  to  which 
we  have  already  called  attention,  that  the  plaintiff  was  not 
fully  aware  of,  and  did  not  appreciate,  the  danger  after 
the  pit  boss  had  assured  him  that  he  knew  from  his  greater 
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experience  that  the  place  was  safe,  oad  ordered  him  to  go  to 
work.  Unless  the  danger  was  so  apparent  that  any  reason- 
ably, cautious  man  would  have  seen  and  appreciated  it,  it 
should  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  assumed 
the  risk.  Moreover,  the  jury  would  have  been  warranted  in 
finding  that  the  defendant  promised  to  do  the  necessary 
timbering  as  soon  as  the  timbers  could  be 'got  into  the  mine 
from  the  top.  We  think  there  was  no  error  in  submitting 
this  question  to  the  jury. 

III.  These  facts  which  we  have  recited  clearly  show  that 
the  question  of  the  defendant's  negligence  was  for  the  jury. 

IV.  The  appellant's  brief  does  not  properly  raise  any* 
questions  as  to  the  instructions,  but  we  shall  nevertheless 

notice  some  of  the  complaints  made  in  the 
review  on  ap-'    argument.    Number  5,  we  think,  is  not  open 

De&l 

to  the  criticism  made.  The  sixth  instruction 
is,  in  substance,  the  same  as  the  sixth  request  of  the  appel- 
lant, and,  of  course,  no  complaint  thereof  will  now  be  con- 
sidered. Smith  V.  Railway  Co.,  38  Iowa,  173.  The  seventh 
and  eighth  instructions  related  to  the  plaintiff's  contributory 
negligence,  and  the  criticism  thereof  is  answered  by  what 
we  have  already  said  on  the  subject.  The  tenth  instruction 
was  warranted  by  the  evidence,  and  the  eleventh  was,  we 
think,  correct  in  telling  the  jury 'that  it  was  not  necessarily 
the  duty  of  the  plaintiff  to  double  or  cross-timber  the  roof 
of  this  neck.  We  have  already  discussed  this  question  and 
need  not  repeat  it. 

The  eleventh  and  twelfth  requested  instructions  were 
properly  refused.    The  last  excluded  material  matters,  which 

the  jury  would  have  a  right  to  consider  in  any 
of  ins'truc-         view  of  the  case.    The  controlling  question  in 

this  case,  as  presented  by  appellant,  is  the  neg- 
ligence of  the  plaintiff  contributing  to  his  injury.  We  have 
given  the  record  very  careful  consideration  with  reference 
to  this  matter,  as  well  as  the  others  urged  by  appellant, 
and,  while  we  consider  the  question  a  very  dose  one  in  this 
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case,  we  reach  the  conclusion  that  the  question  of  such  neg- 
ligence, and  its  companion  one,  the  assumption  of  risk,  were, 
in  the  last  analysis,  for  the  jury.  The  judgment  is,  therefore, 
Affirmed. 


EiiUS  See  v.  Carbon  Block  Coal  Co.,  Appellant. 

Ptnonal  injury:      settlement:      mental  capacity:      instruction. 

1  Where  the  plaintiff  testified  on  the  question  of  his  mental  capacity 
to  make  a  settlement  for  an  injury  received,  that  he  did  not  know 
of  the  settlement  until  after  commencement  of  his  action  for 
damages,  an  instruction  submitting  the  issue  of  mental  capacity 
which  stated  that  if  plaintiff  did  not  possess  sufficient  mental 
capacity  to  make  the  settlement,  and  had  not  ratified  it,  it  would 
not  defeat  his  right  of  recovery;  but  that  if  he  accepted  the 
benefits  with  knowledge  of  the  settlement  he  could  not  recover; 
and  that  a  return  or  offer  to  return  the  amount  received  whUe 
mentally  incompetent  was  not  essential  to  his  recovery;  and  that 
retention  of  the  same  did  not  amount  to  ratification  unless  so  re- 
tained  after  a  full  understanding  of  the  settlement,  was  a  suffi- 
cient submission  of  the  issue,  in  the  absence  of  any  requested  in- 
structions on  the  subject. 

Same:     fraud:     bbscission:     condition  pbbcedent.    Where  a  settle- 

2  ment  for  a  personal  injury  has  been  procured  by  fraud  the  con- 
sideration need  not  be  returned  or  tendered  back  before  suit,  and 

he  same  rule  obtains  where  the  settlement  was  made  with  one 
known  to  be '  mentally  incompetept ;  but  if  the  settlement  was 
fairly  made  with  one  not  known  to  be  incompetent,  the  consideration, 
if  passed  to  the  complaining  party  after  restoration  of  his  faculties 
and  before  suit,  must  be  returned  or  tendered  back,  as  a  condition 
precedent  to  suit. 

Appeal:    tailubb  to  argue:    waiver.    A  question  which  is  neither  pre- 

3  sented  nor  argued  by  counsel  in  their  briefs  will  not  be  considered 
on  api)eal. 


Appeal  from  Appanoose  District  Court. — ^Hon.  C,  W.  Vbr- 

SiiLLiON,  Judge, 
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Fbidat,  December  13,  1912. 

Action  for  damages  resulted  in  judgment  against  defend- 
ant, from  which  it  appeals. — Affirmed. 

H.  E.  Valentine,  for  appellant. 
Wilson  it  Smith,  for  appellee. 

LiADD,  J. — The  plaintiff  was  employed  in  the  defendant's 
mine,  and  at  the  time  of  being  injured  was  riding  on  the 
front  car,  at  the  right-hand  corner,  driving  a  vicious  mule 
named  Dynamite.  For  about  twenty-five  feet  the  entry  was 
low,  and  in  passing  through  a  rock,  extending  over  the  rail 
eight  or  ten  inches  caught  plaintiff  on  the  shoulder,  taking 
him  over  on  his  back,  and  he  was  rolled  along  the  side  of  the 
car  and  injured.  The  rulings  on  the  admissibility  of  evidence 
are  not  open  to  fair  criticism;  and  the  evidence,  though  close 
on  the  question  of  contributory  negligence,  was  such  as  to 
carry  the  issues  to  the  jury.  Nothing  can  be  gained  from  a 
review  of  the  evidence,  and  in  view  of  recent  decisions  cover- 
ing the  questions  argued  it  seems  necessary  to  discuss  only  one 
of  the  errors  assigned. 

Shortly  after  the  injury  a  stipulation  of  settlement  was 
signed  by  plaintiff,  in  pursuance  of  which  defendant  paid  $50 
and,  subsequently,  the  attending  physician's  charges.    In  the 

reply  this  was  alleged  to  have  been  procured 

^'  juBT^^setti?      hy  fraud,  and  when  plaintiff  was  mentally  in- 

SSocit™Mn-      capable  of  entering  into  a  contract.    The  court 

instructed  that  the  evidence  failed  to  show 
that  fraud  was  practiced,  but  submitted  to  the  jury,  in  the 
sixth  instruction,  whether  plaintiff  *'was  in  such  a  state  of 
mind  that  he  had  no  reasonable  perception  or  understand- 
ing of  the  nature  and  terms  of  said  contract  of  settlement," 
and  instructed  if  he  was  in  such  state  of  mind,  and  had  not 
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ratified  the  settlement  as  by  accepting  the  services  of  the  physi> 
cian  after  he  knew  of  the  terms  of  settlement  and  of  payment 
of  the  physician  thereunder,  the  release  interposed  no  obstacle 
to  recovery;  but  if  not  in  such  state  of  mind,  or  he  had 
accepted  the  services  of  a  physician  with  such  knowledge,  the 
defendant  would  be  entitled  to  a  verdict.  In  the  seventh 
instruction  the  jury  were  told  that  plaintiff  was  not  bound  to 
return,  or  offer  to  return,  to  defendant  any  money  or  benefit 
received  under  said  contract  of  settlement  at  the  time  it  was 
entered  into,  or  while  of  unsound  mind,  if  he  was,  or  so  received 
without  knowledge  of  the  terms  of  said  contract,  if  he  was 
in  ignorance  thereof  before  bringing  suit;  and  the  accept- 
ance or  retention  of  any  money  or  benefit  so  received  could  not 
amount  to  a  ratification  of  said  contract  of  settlement,  but 
the  acceptance  by  plaintiff  of  any  benefits  under  said  settle- 
ment, after  he  became  mentally  capable  of  a  reasonable  per- 
ception or  understanding  of  the  terms  of  said  settlement,  with 
full  knowledge  of  the  terms  thereof,  would  amount  to  a  rati- 
fication of  said  settlement  and  preclude  a  recovery  by  plain- 
tiff in  this  action. 

The  plaintiff  testified  that  he  had  no  knowledge  of  the 
settlement  until  after  the  suit ;  and  if  the  jury  found  other- 
wise this  instruction  was  to  the  effect  that  if  he  accepted,  by 
retaining,  the  money  paid  after  he  regained  the  possession 
of  his  faculties  this  would  amount  to  ratification  of  the  settle- 
ment and  defeat  recovery.  This  was  not  as  clearly  stated  as 
it  might  have  been,  but  sufficiently  so  in  the  absence  of  a 
request;  for  if  he  retained  it,  knowing  for  what  received, 
before  bringing  suit  he  accepted  benefits,  and  this,  under  the 
instruction,  must  have  defeated  recovery. 

Moreover,  in  view  of  the  finding  that  plaintiff  was  men- 
tally incapable,  and  did  not  ratify  the  settlement  by  accept- 
ing the  physician's  services,  there  was  little  room  for  saying, 
notwithstanding  these  conclusions,  that  he  knew  of  the  settle- 
ment prior  to  bringing  suit;  for  his  testimony  of  not  knowing 
was  contradicted   only  by   the   evidence   bearing  on   these 
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issues.  If  he  did  not  then  know,  it  was  unnecessary  in  any 
writ  to  return  or  tender  the  consideration  received.  Chicago, 
E.  I.  &  P.  Ry.  Co.  V.  Doyle,  18  Kan.  58. 

The  result  is  that  if  the  law  is  as  argued  by  appellant 
o    o  „-    #  -  ^       there  was  no  error.    It  has  long  been  settled 

2.   Samb:  fraud  :  ^ 

condition  *         ^^  ^^^  ®^^  *^*^  where  a  release  is  procured 
precedent  ^yy  fraud  the  consideration  need  not  be  re- 

turned or  tendered  back  as  a  condition  precedent  to  the  main- 
tenance of  an  action  for  damages.  O'Brien  v.  Railway,  89 
Iowa,  644 ;  KeUy  v.  Railway,  138  Iowa,  273. 

Does  the  same  rule  prevail  where  the  release  is  alleged 
to.  have  been  procured  from  one  mentally  incapable?  Of 
course,  if  such  condition  were  known  to  the  adverse  party 
procuring  it,  this  would  constitute  a  fraud,  and  no  tender 
would  be  necessary.  St,  Louis,  etc.,  R.  Co.  v.  Sandidge,  81 
Ark.  264  (99  S.  W.  68) ;  8t.  Louis,  etc.,  R.  Co.  v.  Brown,  73 
Ark  42  (83  S.  W.  332,  3  Ann.  Cas.  573). 

But  if  the  mental  incapacity  is  unknown  to  the  adverse 
party,  and  the  release  is  fairly  procured  but  for  mental 
incapacity,  the  authorities  seem  uniformly  to  hold  that  the  con- 
sideration, if  it  has  reached  the  complaining  party  after  the 
restoration  of  his  faculties,  before  suit  has  been  commenced, 
must  be  returned  or  tendered  back  as  a  condition  precedent  to 
the  maintenance  of  the  action.  Kelley  v.  Railway,  154  Ala.  573 
(45  South.  906) ;  Pawnee  Coal  Co.  v.  Royce,  184  111.  402  (56 
N.  E.  621) ;  Drohan  v.  Railway,  162  Mass.  435  (38  N.  B. 
1116) ;  Morris  v.  RaUway,  67  Minn.  74  (69  N.  W.  628) ;  CK6- 
son  V.  Railway,  164  Pa.  142  (30  Atl.  308,  44  Am.  St.  Rep. 
587).  This  is  on  the  theory  that  restoration  of  the  property 
received  from  the  other  party,  acting  in  good  faith,  is  essen- 
tial to  rescission,  and  that  the  retention  of  the  consideration 
under  these  circumstances,  with  full  knowledge  of  the  facts,  is 
a  ratification  of  the  contract.  As  pointed  out,  the  court's 
instructions  were  in  harmony  with  this  view  of  the  law,  and 
the  judgment  is  Affirmecl, 
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Supplemental  Opinion. 

Per  Curium. — Counsel  for  appellant  in  a  petition  for  re- 
hearing, scolds  the  court  for  not  deciding  whether  plaintiff, 
upon  being  advised  of  the  alleged  settlement  by  the  filing  of 

the  answer  pleading  the  same,  was  required, 
ore  to  argue :     as  a  condition  precedent  to  the  further  main- 

tenance  of  the  action,  to  pay  or  tender  back 
the  amount  received  from  defendant  in  pursuance  of  the 
settlement.  Our  only  justification  is,  and  it  has  the  unanimous 
approval  of  the  courts,  that  the  question  was  neither  pre- 
sented nor  argued  by  counsel  in  their  briefs. 
The  petition  for  rehearing  is  Overruled. 


Muscatine  County,  Appellant,  v.  A.  J.  Oliver, JBabry  Hut- 
tig  and  W.  C.  Healy,  Appellees. 

Certiorari:    supersedeas  bond:     scope  of  obligation.   A  bond  given  to 

1  stay  the  enforcement  of  a  judgment  pending  a  hearing  upon 
certiorari,  like  other  contracts,  must  be  construed  in  the  light  of  the 
circamstances  calling  it  into  existence,  its  purpose  and  the  statute 
authorizing  it:  So  that  a  bond  given  to  stay  a  judgment  for  con- 
tempt, providing  that  defendant  would  appear  and  submit  to  the 
final  order  of  the  supreme  court  or  of  the  district  court  in  the  mat- 
ter, included  his  appearance  and  submission  to  the  judgment  for  con- 
tempt, and  was  not  merely  an  obligation  of  the  sureties  for  the  pay- 
ment of  the  costs  in  the  certiorari  proceedings  and  the  performance 
by  defendant  of  any  further  order  of  either  court  in  that  proceed- 
ing; as  the  certiorari  proceeding  is  no  more  than  a  means  of  re- 
viewing the  judgment  for  contempt,  which  grew  out  of  and  was  a  part 
of  that  action. 

Same.     An  affirmance  in  certiorari  proceedings  of  a  judgment  for 

2  oontempt  entered  by  the  trial  court  makes  the  same  a  judgment  of 
the  supreme  court,  within  the  provisions  of  a  supersedeas  bond 
obligating  the  sureties  to  satisfy  the  judgment  rendered  against 
the  petitioner  on  certiorari. 

Vol.  159  Ia.— 27 
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Same.    A  bond  given  to  stay  a  judgment  for  contempt  pending  certi- 
3    orari   proceedings,   providing   that   defendant   should   appear    and 
submit  to  the  judgment  of  the  court,  includes  the  obligation  to 
pay  the  judgment  for  contempt,  costs  and  attorney's  fees. 

Appeal  from  Miiscatine  District  Court. — Hon.  Wm.  Thb- 

OPHiLius,  Judge. 

Wednesday,  February  19,  1913. 

Action  at  law  upon  a  supersedeas  bond.  Judgment  for 
plaintiff  for  a  part  of  the  recovery  demanded.  Both  parties 
have  appealed;  but  the  plaintiff,  having  first  perfected  its 
appeal,  will  alone  be  denominated  the  appellant.  Affirmed  on 
defendants'  appeal,  and  Reversed  and  Remanded  on  plain- 
tiff's appeal. 

Betty  &  Betty,  for  appellant. 

J.  C  Kammerer  and  £.  F.  Richm/in,  for  appellees. 

WEA.VER,  C.  J. — The  facts  are  not  in  dispute.  One  Seid- 
litz,  having  been  found  guilty  in  the  district  court  upon  a 
charge  of  contempt  in  violating  the  terms  of  a  liquor  injunc- 
tion theretofore  entered  against  him,  was  adjudged  to  pay  a 
fine  of  $500  and  costs^  and  that  he  be  imprisoned  in  the 
county  jail  for  a  term  of  ninety  days.  To  obtain  a  review 
of  the  record  in  that  case,  and  to  annul  said  judgment  against 
him,  Seidlitz  sued  out  a  writ  of  certiorari  from  this  court; 
and,  to  stay  or  supersede  the  enforcement  of  said  judgment 
pending  the  hearing  upon  certiorari,  he  filed  a  bond  in  the 
penal  sum  of  $1,000,  signed  by  the  defendants  herein  as  his 
sureties.  The  condition  or  obligation  of  said  bond  is  con- 
tained in  the  following  words:  '*Now,  if  the  said  appellant 
shall  pay  to  the  state  of  Iowa  all  costs  and  damages  that  shall 
be  adjudged  against  .  .  .  [him]  on  the  final  hearing  of 
said  petition,  and  shall  appear  and  submit  to  the  final  order 
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of  the  Supreme  Court  or  of  the  district  court  in  this  matter, 
this  obligation  to  be  void,"  etc.  The  plaintiff  brings  this 
action  upon  said  bond,  alleging  that  the  issues  in  the  cer- 
tiorari proceeding  were  decided  against  Seidlitz,  and  the 
judgment  rendered  against  him  in  the  district  court  was 
upheld  and  affirmed, 'but  that  said  fine  and  costs  remain 
unpaid,  and  recovery  therefor  is  demanded  upon  such  bond. 
Answering  said  petition,  the  defendants  admit  the  execu- 
tion and  delivery  of  the  bond,  but  deny  that  the  matters 
alleged  by  the  plaintiff  constitute  any  breach  of  their  said 
obligation,  and  that,  as  such  sureties,  they  are  in  no  manner 
liable  upon  said  bond  for  the  payment  of  the  fine  or  costs 
adjudged  against  Seidlitz,  unless  it  be  for  the  costs  accruing 
in  the  certiorari  proceeding  in  this  court,  which  do  not 
exceed  the  sum  of  $27.50. 

Upon  the  issue  thus  joined,  trial  was  had  to  the  court 
without  a  jury.  It  was  stipulated  or  admitted  in  evidence 
that  Seidlitz  was  adjudged  guilty  of  contempt  in  the  district 
court,  and  sentenced  to  pay  a  fine  of  $500  and  costs,  includ- 
ing an  attorney's  fee,  and  that  he  be  imprisoned  in  the  county 
jail  for  a  term  of  ninety  days.  It  was  also  conceded  that 
the  certiorari  proceeding  in  which  the  bond  -was  given  was 
decided  adversely  to  Seidlitz,  and  that  neither  fine  nor  costs 
have  ever  been  paid.  Upon  this  agreed  showing  of  facts,  the 
trial  court  found  and  adjudged  that  defendants  were  liable 
upon  the  bond  for  the  payment  of  the  costs  and  attorney's 
fees  taxed  against  Seidlitz  in  both  the  district  and  Supreme 
Courts,  but  that  they  were  not  liable  upon  said  bond  for  the 
payment  of  the  fine.  Judgment  was  entered  accordingly,  and 
both  parties  except  and  appeal. 

I.  Seduced  to  its  briefest  terms,  the  question  before  us 
is  solely  one  of  the  construction  to  be  placed  upon  the  obliga- 
,    ^ tion  of  the  bond.    For  what  do  the  sureties 

1.  Cbbtiobabi: 

K"^*"."*™.?        undertake  to  become  liable?     Certainly  the 

Dond :  scope  *' 

of  obiigatioii.  i^jj^  ^gg  jiQ^  intended  as  a  mere  idle  form, 
having  no  office  in,  or  effect  upon,  the  course  of  the  pro- 
ceedings. 
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Its  meaning  and  effect  cannot,  of  course,  be  extended 
beyond  the  fair  import  of  the  language  employed;  but,  to 
clearly  ascertain  such  import,  the  bond,  like  all  other  written 
contracts  and  undertakings,  must  be  read  in  the  light  of  the 
circumstances  calling  it  into  existence;  the  purpose  it  was 
intended  to  subserve  and  the  statute  authorizing  it. 

Seidlitz  had  been  convicted  upon  a  charge  of  contempt 
and  sentenced,  as  we  have  seen,  to  pay  a  fine  and  to  be  impris- 
oned. That  judgment  he  wished  to  have  reviewed  upon  cer- 
tiorari from  this  court.  Under  our  practice,  he  could  sue 
out  the  writ  of  certiorari  without  giving  bond  or  security 
of  any  kind;  but  such  proceeding  would  not  stay  execution 
for  the  collection  of  the  fine  or  mittimus  for  his  commitment 
to  jail,  and  it  would  be  possible  for  the  judgment  to  be  fully 
enforced  and  satisfied  in  the  district  court  before  a  review  of 
the  record  could  be  had  in  this  court.  To  prevent  this,  he 
sought  for  and  obtained  an  order  staying  or  suspending  the 
execution  of  the  judgment  against  him,  pending  the  disposi- 
tion of  the  certiorari  proceedings,  on  condition  that  he  file  a 
bond  in  the  sum  of  $1,000.  That  it  was  intended  as  a  super- 
sedeas bond  was  beyond  all  question ;  and  that  it  was  so  con- 
sidered and  given  effect  accordingly  is  perfectly  clear.  It 
is  the  contention  of  the  defendants,  however,  that  the  terms 
of  the  bond  obligate  them  for  nothing  more  than  the  payment 
of  costs  in  the  certiorari  proceedings  and  the  submission  of 
Seidlitz  to  any  further  order  or  judgment  thereafter  rendered 
against  him  in  either  court  in  such  proceedings.  Starting 
with  this  theory  of  the  nature  of  the  bond,  it  is  then  said  that, 
except  for  the  item  of  costs  accruing  in  this  court  upon  the 
certiorari  proceedings,  no  judgment  or  order  was  thereafter 
rendered  against  Seidlitz  in  either  court,  and  therefore, 
except  for  the  costs  last  mentioned,  there  is  and  can  be  no 
right  of  recovery  against  the  defendants.  It  may  be  conceded 
that,  as  applied  to  the  first  condition  of  the  bond,  which  pro- 
vides that  Seidlitz  ''shall  pay  all  costs  and  damages  which 
shall  be  adjudged  against  him  upon  the  final  hearing  of  said 
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petition,"  the  argument  is  sound,  but  as  much  cannot  be  said 
of  its  application  to  the  second  condition  that  he  '^  shall  ap- 
pear and  submit  to  the  final  order  of  the  Supreme  Court  or  of 
the  district  court  in  this  matter. ' '  In  the  first  place,  counsel 
lay  stress  upon  the  concluding  phrase  *'in  this  matter,"  and 
say  that  *'this  matter"  was  the  certiorari  proceeding,  as  dis- 
tinguished from  the  case  for  the  review,  of  which  that  pro- 
ceeding was  instituted.  This,  it  seems  to  us,  is  an  inconse- 
quential play  upon  words.  The  subject-matter  of  inquiry, 
under  the  writ  of  certiorari,  was  the  judgment  rendered  against 
Seidlitz,  and  the  proceedings  in  which  said  judgment  has 
been  entered.  It  is  true  that  certiorari  is  begun  or  obtained 
by  an  original  application  in  the  court  of  review;  but  it  is 
nevertheless  a  phase  of  this  court's  appellate  jurisdiction,  by 
which  certain  judgments  and  orders  of  a  court  of  inferior  jur- 
isdiction may  be  reviewed  and  set  aside,  if  cause  therefor  be 
found.  It  is  in  all  essential  respects  a  chapter  or  part  of  the 
proceedings  begun  and  tried  in  the  inferior  court.  The  effect 
of  certiorari  is  to  remove  the  record  of  the  case  from  the  court 
below  to  the  court  of  appellate  jurisdiction;  and  it  is  that 
case,  and  none  other,  which  is  considered  and  passed  upon  in 
pursuance  of  the  writ.  In  short,  we  repeat  that  the  matter 
under  consideration,  upon  certiorari,  is  the  same  matter  which 
the  trial  court  had  before  it,  and  the  concluding  phrase  of 
the  bond  cannot  be  restricted  more  narrowly  than  is  here  indi- 
cated. Bearing  upon  this  branch  of  the  discussion,  see  Brown 
V.  Powers,  146  Iowa,  729 ;  Jones  v.  Mould,  151  Iowa,  599. 

Again,  it  is  to  be  noticed  that,  even  if  we  give  the  bond 
the  restricted  construction  contended  for  by  defendants,  they 
are  mistaken  in  saying  that  this  court,  in  disposing  of  the 

certiorari  proceedings,  entered  no  judgment 

'    ^^"'  against  Seidlitz  other  than  that  he  pay  the 

costs.    On  the  contrary,  this  court,  in  express  terms,  affirmed 

the  judgment  of  the  district  court.    See  Seidlitz  v.  Jackson, 

(Iowa)  125  N.  W.  230.    That  this  decision  is  a  judgment,  or 
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at  least  a  reaffirmance  of  the  judgment  below,  within  the 
obligation  and  meaning  of  the  bond,  see  Ela  v.  Welch,  9 
Wis.  401. 

We  have  then  to  inquire  whether  defendants'  undertak- 
ing that  Seidlitz  shall  appear  and  submit  to  the  final  order  of 
the  Supreme  Court  or  of  the  district  court  implies  an  obliga- 
tion securing  payment  of  the  fine.  That  which 
the  obligors  in  such  bonds  undertake  their 
principal  shall  do  is  perhaps  more  often  expressed  by  the 
words,  **  appear  and  abide  by  the  order  or  judgment  of  the 
court";  but  we  think  the  phrase  actually  here  made  use  of, 
''appear  and  submit  to,"  is  of  the  same  substance  and  import. 
It  surely  cannot  mean  simply  that  he  shall  acquiesce  or  yield 
his  assent  to  the  judgment  against  him.  The  judgment  and 
authority  of  the  court  do  not  depend  for  their  eflSciency  upon 
the  acquiescence  of  a  defendant.  The  judgment  against  him  is 
twofold:  That  he  pay  a  fine,  and  that  he  suffer  imprison- 
ment. The  undertaking  of  the  bond  does  not  differentiate 
between  these  penalties,  and  secure  simply  his  submission  to 
the  order  or  judgment  of  imprisonment ;  it  promises  that  he 
will  submit  to  the  order  or  judgment  as  an  entirety.  In  this 
connection,  it  will  be  observed  that  there  is  no  alternative 
judgment  providing  for  imprisonment  upon  failure  to  pay  the 
fine;  and  the  only  manner  in  which  he  can  submit  to,  or 
comply  with,  the  judgment  in  that  respect  is  to  pay  it.  The 
Minnesota  court,  having  occasion  to  construe  a  bond  by  which 
the  principal  was  bound  to  ''submit  and  stand  to  and  abide 
by"  the  result  of  a  certain  arbitration,  says:  "Nor  can  there 
be  much  room  for  doubt  as  to  the  meaning  intended  to  be  con- 
veyed by  the  term,  'submit  and  stand  to  and  abide  by.'  It 
might  perhaps  have  been  rendered  more  explicit  had  the  word 
'perform'  been  used  in  addition  thereto,  though  the  sense 
would  not  be  materially  changed.  To  speak  of  submitting  to 
or  abiding  by  a  law,  an  order  or  a  decision  means,  in  common 
parlance,  to  obey  it,  to  comply  with  it,  to  act  in  accordance 
with  it,  and  perform  its  requirements.    If  the  terms  have  not 
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such  force,  it  is  difficult  to  perceive  how  any  meaning  can  be 
given  to  them. ' '  Washbume  v,  Lufkin,  4  JMinn.  466  ( Gil.  362) . 
An  undertaking  that  a  defendant  shall  '  *  abide  the  judg- 
ment" rendered  against  him  has  frequently  been  construed  to 
require  a  payment  of  such  judgment,  Harris  v.  Elevator  Co., 
66  Kan.  372  (71  Pac.  804) ;  Taylor  v.  Hughes,  3  Me.  [3 
Greenl.]  433 ;  Corson  v.  Tuttle,  19  Me.  409 ;  and,  though  the 
decisions  are  not  entirely  harmonious  upon  the  proposition,  we 
deem  it  the  better  holding  and  less  inducive  to  practices 
whereby  stays  of  proceedings  may  be  obtained  upon  the  filing 
of  meaningless  bonds.  The  general  policy  of  our  laws,  with 
reference  to  the  suspending  or  staying  of  proceedings  upon 
judgments,  is  seen  in  the  provision  that  no  stay  shall  be 
allowed  upon  an  appeal,  except  upon  filing  a  bond  to  pay 
such  judgment  in  case  of  its  affirmance  (Code,  section  4128), 
and  that,  where  the  appeal  is  from  the  assessment  of  a  .fine, 
the  bond  must  secure  its  payment,  should  a  reversal  not  be 
obtained  (Code,  section  5506).  In  the  chapter  upon  certiorari 
(Code,  section  4156),  it  is  provided  that,  where  a  stay  of 
proceedings  is  sought,  it  can  only  be  allowed  upon  giving  a 
bond,  the  penalty  and  conditions  of  which  shall  be  fixed  by 
the  court.  In  view  of  the  general  limitation  to  which  we 
have  adverted  upon  the  staying  of  proceedings  upon  a  judg- 
ment, we  think  it  a  fair  deduction  that  ordinarily  this  court 
cannot  properly  order  a  stay  in  certiorari  without  a  bond  for 
payment  of  the  judgment  in  case  of  affirmance,  and  that  the 
provision  in  section  4156  simply  authorizes  in  addition  thereto, 
such  other  reasonable  conditions  as  the  court  or  judge  granting 
the  writ  may  deem  wise.  The  order  granting  the  stay  evidently 
was  made  in  the  belief  that  it  required  such  security.  The 
bond  was  given  for  the  purpose  of  securing  such  stay.  It 
accomplished  its  purpose  in  delaying  and  postponing  the 
enforcement  of  such  judgment.  If  there  be  any  ambiguity  or 
uncertainty  in  phrasing  the  bond,  it  ought  to  be  given  effect 
according  to  the  apparent  meaning  or  construction  which  all 
parties  have  placed  upon  it.  -  In  our  judgment  it  should  be 
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construed  as  securing  payment  of  the  fine  and  costs  and 
attorney's  fees. 

It  follows  that  the  judgment  below  will  be  aflSrmed  upon 
defendants'  appeal,  and  reversed  upon  the  plaintiff's  appeal, 
and  the  cause  will  be  remanded  to  the  trial  court  for  the 
entering  of  a  modified  judgment  in  harmony  with  this  opinion. 

Reversed  upon  plaintiff's  appeal;  Affirmed  upon  defend- 
ants' appeal. 


Douglas  Bracken,  Plaintiff,  v.  Geo.  H.  Jackson,  Defendant, 

Appellant. 

Agency:    real   estate   broker:     fraud:     evidence.     In   this   action 

1  against  a  real  estate  broker  for  fraud  the  evidence  is  reviewed 
and  held  to  show  that  defendant,  who  was  employed  to  find  a 
purchaser,  fraudulently  procured  a  conveyance  of  the  land  to 
himself  and  sold  it  to  a  customer  at  a  higher  price,  thus  authoriz- 
ing submission  of  the  issue  of  fraud  and  recovery  of  damages  by 
the  owner. 

Pleadings:    motion  to  strike:    review.    Where  a  defendant  made  no 

2  objection  to  an  amended  and  substituted  petition  at  the  time  of 
its  filing,  but  filed  answer  thereto  and  informed  the  court  that  he 
was  ready  to  proceed,  a  motion  to  strike  the  amended  petition  after 
verdict,  which  was  not  ruled  upon  by  the  trial  court,  is  not  review- 
able on  appeal. 

New  trial:     newly  discovered  evidence.     Newly  discovered  evidence 

3  which  is  merely  cumulative,  or  immaterial,  or  without  probative 
force,  does  not  require  the  granting  of  a  new  trial. 

Agency:     duty  of  agent:     fraud.    An  agent  is  required  to  deal  fairly 

4  with  his  principal  in  all  respects;  he  cannot  speculate  on  the  prop- 
erty of  his  principal  without  his  knowledge,  and  must  account  to 
him  for  all  profits  realized  on  property  acquired  by  fraud  upon 
his  principal,  regardless  of  whether  the  principal  has  suffered  any 
loss  by  the  transaction. 

Appeal  from  Floyd  District  Court. — Hon.  C.  H.  Ejelley, 

Judge. 
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Saturday,  April  12,  1913. 

Action  to  recover  damages  in  the  sale  of  land;  plaintiff 
claiming  that  the  defendant  was  his  agent  and  fraudulently 
procured  him  to  make  a  deed  to  the  agent,  the  agent  conceal- 
ing the  fact  that  he  had  already  procured  a  purchaser  for 
plaintiff's  land  in  excess  of  the  amount  paid  by  defendant 
therefor.    Judgment  for  plaintiff  Affirmed. 

J,  C.  Campbell  and  W.  H,  Salisbury,  for  appellant. 

J,  H,  Lloyd,  for  appellee. 

Gaynor,  J. — The  plaintiff  for  cause  of  action  states: 
That  on  or  about  September,  A.  D.  1909,  and  prior  thereto, 
under  verbal  contract,  he  employed  the  defendant,  Geo.  H. 
Jackson,  to  contract  and  sell  a  certain  tract  of  real  estate 
owned  by  this  plaintiff  and  situated  in  Floyd  county,  Iowa, 
and  described  as  follows :  The  S.  E.  i/4  of  section  36,  town- 
ship 97,  range  17,  and  the  S.  W.  14  of  section  31,  except  east 
thirty-eight  acres  in  township  97,  range  16,  containing  two 
hundred  and  fifty-seven  acres  more  or  less.  That  the 
defendant,  Geo.  H.  Jackson,  was  to  receive  for  commission  in 
contracting  and  making  sales  of  said  premises  for  this  plaintiff 
the  sum  of  $1  per  acre.  That  in  pursuance  of  said  contract, 
aind  on  or  about  September  12,  A.  D.  1909,  the  defendant, 
Geo.  H.  Jackson,  as  agent  of  this  plaintiff,  represented  and 
stated  to  plaintiff  that  he  had  a  customer  or  purchaser  for 
said  land  from  Iowa  Falls,  Iowa,  at  $65  per  acre,  saying  to 
this  plaintiff  that  $65  per  acre  was  the  highest  and  best  price 
he  could  obtain  for  said  land  from  said  customer  or  purchaser, 
and  that  $65  per  acre  was  the  highest  price  obtainable  for 
said  land.  That  this  plaintiff  believed  and  relied  upon  said 
statements  and  representations,  as  made  by  the  defendant, 
Geo.  H.  Jackson,  and  consented  to  make  sale  of  said  land. 
That,  in  pursuance  of  the  said  statements  and  representations 
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made  by-  the  defendant,  a  deed  was  executed  for  said  prem- 
ises by"  the  plaintiff,  on  or  about  September  14,  A.  D.  1909. 
That,  at  the  time  of  the  making  of  said  deed,  this  plaintiff 
believed  that  a  sale  of  the  said  laud  had  in  fact  been  made 
by  the  defendant  to  some  bo7ia  fide  purchaser.  That,  when 
said  deed  was  presented  to  this  plaintiff  for  his  signature, 
plaintiff  noticed  that  defendant's  name  was  inserted  in  said 
deed,  as  grantee,  and  plaintiff  was  informed  that  it  was  inserted 
in  said  deed  for  convenience  and  on  account  of  certain  attach- 
ments out  against  said  land,  and  on  account  of  certain  mort- 
gage indebtedness  out  against  said  land.  That  in  truth  and 
in  fact,  at  the  time  the  defendant  made  the  statements  and 
representations  to  this  plaintiff  with  reference  to  having  a 
purchaser  for  said  land  at  $65  per  acre,  and  $65  per  acre  was 
the  highest  and  best  price  obtainable  for  said  land,  the 
defendant,  in  truth  and  in  fact,  had  not  procured  a  bona  fide 
purchaser  for  said  land  at  $65  per  acre.  That,  by  the  inser- 
tion of  the  defendant's  name  in  said  deed  as  grantee,  the 
defendant  obtained  the  legal  title  of  said  land  in  fraud  of  this 
plaintiff's  rights.  That  the  representations  and  statements  of 
the  defendant,  made  to  the  plaintiff  as  aforesaid,  were  false, 
and  defendant  knew  them  to  be  false  at  the  time  he  made 
them  to  this  plaintiff,  and  the  same  were  made  for  the  purpose 
of  obtaining  plaintiff's  signature  to  a  deed  for  said  premises. 
That  the  said  false  statements  and  representations  were  made 
to  this  plaintiff  by  the  defendant  while  the  defendant  was  act- 
ing as  plaintiff's  agent.  That  this  plaintiff  believed  said  state- 
ments and  representations  and  relied  thereon.  That,  had  the 
plaintiff  known  that  defendant  was  the  contemplated  pur- 
chaser, he  would  not  have  consented  to  said  sale  at  $65  per 
acre.  That  before  the  plaintiff  had  signed  said  deed,  the 
defendant  was  endeavoring  to  negotiate  a  sale  of  said  land 
to  one  T.  M.  Leslie,  and  said  T.  M.  Leslie  was  examining  said 
land  with  a  view  of  purchasing  same  at  $70  per  acre,  and 
the  defendant  in  no  manner  informed  this  plaintiff  of  the  fact 
that  negotiations  were  pending  for  the  sale  of  said  land  to 
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T.  M.  Leslie  at  $70  per  acre.  That  shortly  after  the  defendant 
acquired  the  legal  title  to  said  land,  and  on  the  same  day,  the 
defendant  sold  the  same  to  said  T.  M.  Leslie  at  $70  per  acre. 
That  because  of  the  relations  of  principal  and  agent  existing 
between  the  plaintiff  and  defendant,  and  because  of  the  fraud 
practiced  upon  this  plaintiff  by  the  defendant,  as  hereinbefore 
stated,  the  defendant  held  the  legal  title  to  said  land  in  trust, 
and  the  defendant  i^  accountable  to  the  plaintiff  for  the 
advance  price  for  said  land  and  for  the  full  value  of  $70 
per  acre.  That  on  account  of  the  fraud,  concealment,  dis- 
honesty, and  unfaithfulness  of  the  agent,  Geo.  H.  Jackson,  as 
hereinbefore  stated,  the  said  Geo.  H.  Jackson  has  forfeited 
all  of  his  right  to  claim  compensation  of  $1  per  acre  for  the 
sale  of  said  two  hundred  and  fifty-seven  acres  of  land  described 
in  the  petition  herein.  That  the  defendant  now  wrongfully 
and  fraudulently  detains  from  this  plaintiff  the  sum  of  $6 
per  acre  on  the  said  sale  of  said  two  hundred  and  fifty-seven- 
acre  tract  of  land,  making  $1,542  wrongfully  and  fraudulently 
retained  by  the  defendant  from  this  plaintiff.  That  there  is 
now  $1,542,  with  6  per  cent,  interest  thereon  from  and  after 
September  14,  A.  D.  1909,  due  this  plaintiff  from  the  defend- 
ant: Wherefore  the  plaintiff  asks  judgment  against  the 
defendant  for  the  sum  of  $1,542,  with  6  per  cent,  interest 
thereon  from  and  after  September  14,  A.  D.  1909,  and  for 
costs  of  this  action.  That  thereafter  the  defendant  filed  in  said 
cause  his  answer  to  said  amendment  and  substituted  petition 
as  follows: 

Comes  now  the  defendant  and  for  answer  to  plaintiff's 
amended  and  substituted  petition  denies  each  and  every 
allegation  therein  contained,  except  as  hereinafter  admitted 
or  qualified,  and  admitted,  or  qualified  and  denied.  Defend- 
ant states  that  on  the  12th  day  of  September,  1909,  he  pur- 
chased said  farm  from  plaintiff  and  received  deed  thereto  from 
plaintiff  and  his  wife  about  8  o'clock  a.  m.,  December  14, 1909. 
That  he  made  no  false,  wrongful,  or  fraudulent  statement  to 
plaintiff  in  securing  title  to  said  land,  and  did  reveal  to 
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plaintiff  all  knowledge  he  had  as  to  its  value,  and  in  no  way 
defendant  intended  to  defraud  plaintiff.  That  he  himself 
was  a  bona  fide  purchaser  of  said  land  from  plaintiff,  and  so 
told  plaintiff  at  time,  and  plaintiff  knew  defendant  was  buy- 
ing said  land  from  plaintiff  on  defendant's  own  word,  and 
for  defendant  and  certain  of  his  business  associates  in  Iowa 
Palls  and  Floyd  county,  to  wit,  A.  R.  Sullivan  and  T.  W.  Jack- 
son, of  Iowa  Falls,  and  C.  W.  Schermerhorn,  of  Floyd,  Iowa, 
for  $64  per  acre.  Defendant  admits  that,  after  he  had  pur- 
chased the  said  land,  that  he  did  transfer  and  sell  the  same 
to  T.  M.  Leslie  for  $70  per  acre.  Defendant  states  that  the 
price  he  agreed  to  pay,  and  did  pay  for  said  land,  to  plaintiff 
was  $64  per  acre.  That,  at  the  time  he  purchased  said  land, 
defendant  was  not  the  agent  of  the  plaintiff,  but  was  acting 
for  himself,  which  fact  was  told  to  plaintiff  by  defendant  and 
was  known  to  plaintiff. 

The  first  question  raised  by  the  defendant  on  this  appeal 
is,  that  the  court,  at  the  conclusion  of  the  testimony,  should 
have  instructed  the  jury  to  return  a  verdict  for  the  defendant 
1    AQBNCT  •  real      ^^  ^^®  grounds  that  the  evidence  was  wholly 
fra^^:  ev?-^**^'    insufficient  to  justify  the  jury  in  finding  in 
dence.  favor  of  the  plaintiff  on  any  theory  of  the 

evidence.  A  determination  of  this  question  involves  an 
examination  of  the  evidence  submitted  on  the  trial.  From 
this  evidence  it  appears:  That  the  plaintiff  was  the  owner 
of  two  hundred  and  seventy  acres  of  land  substantially  as 
claimed  in  his  petition.  That  during  the  years  1903  and  1904 
he  listed  these  lands  with  the  defendant  for  sale  at  $60  per 
acre.  That  in  1907  and  1908,  he  listed  it  with  the  defendant 
at  $65  per  acre.  That  in  1909  he  listed  it  with  defendant  at 
$70  an  acre,  and  that  during  these  years  the  defendant  was 
acting  as  agent  for  the  plaintiff  under  a  certain  contract  by 
which  he  was  to  receive  $1  an  acre  from  the  plaintiff  in  the 
event  he  sold  said  land  at  the  price  at  which  it  was  listed. 

It  appears  from  the  testimony  of  the  defendant  that 
during  these  years  he  acted  as  an  agent  for  the  plaintiff  and 
sought  purchasers  for  the  land  at  the  list  price,  but  had  not 
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succeeded  in  procuring  a  purchaser.  It  appears  that  on  the 
10th  or  llth  of  September,  1909,  he  had  some  talk  with  the 
plaintiff  touching  the  land  in  controversy,  but  no  definite 
agreement  was  arrived  at  with  respect  to  the  same  between 
these  parties.  That  on  the  12th  day  of  September,  1909,  he 
visited  the  plaintiff  with  respect  to  this  land,  and  there  stated 
to  him  that  he  had  been  talking  with  a  certain  party  about  the 
land  and  had  offered  it  to  this  party  at  $65  an  acre  and  tried 
to  have  him  enter  into  a  contract  to  purchase  it  at  that  price. 
That  this  was  the  best  offer  he  could  make  for  it.  That  this 
party  offered  $65  an  acre,  but  refused  to  enter  into  any  bind- 
ing contract.  That  he  was  not  certain  the  party  would  take 
it,  and  there  in  the  conversation  made  some  proposition  to 
the  plaintiff  to  take  the  land  himself,  but  it  appears  from  the 
evidence  that  nothing  was  definitely  agreed  upon  between  the 
parties  at  that  time,  and  there  is  conflict  in  the  evidence  as  to 
what  was  said  and  done.  The  plaintiff  claims  that  he  was 
willing  to  let  it  go  at  $65  an  acre  because  of  his  straightened 
circumstances  if  he  could  get  no  better  price.  That  the  defend- 
ant told  him  $65  was  the  best  offer  he  had  ever  had  for  it. 
It  appears  further  from  the  testimony  that  on  Saturday  even- 
ing, September  llth,  he  had  telephonic  communication  with  a 
firm  by  the  name  of  Sullivan  &  Jackson,  real  estate  agents,  at 
Iowa  Falls.  What  was  said  by  the  defendant  to  Sullivan  & 
Jackson  does  not  appear  in  the  record,  but  it  does  appear  that 
they  told  him  to  buy  the  land;  that,  after  this  conversation 
with  Sullivan  &  Jackson  over  the  telephone,  he  made  this  visit 
to  the  Brackens  on  Sunday  the  12th.  It  appears  that  on 
Monday  the  13th  Mr.  Jackson,  of  the  firm  of  Sullivan  &  Jack- 
son, appeared  in  Floyd  and  at  defendant's  bank,  accompanied 
by  one  Mr.  Leslie.  That  some  talk  was  had  at  the  bank,  the 
substance  of  which  is  not  shown  in  the  record,  but  it  appears 
that  Jackson,  accompanied  by  a  Mr.  Schermerhom  on  the 
afternoon  of  the  13th,  took  Mr.  Leslie  out  to  look  this  farm 
over.  That  the  defendant,  Jackson,  knew  of  this  fact.  It 
appears  that  he  then  prepared  deeds  for  the  plaintiff  and  his 
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land,  bought  some  and  sold  some.  I  did  not  go  to  Floyd  with 
Leslie.  My  partner,  Jackson,  did.  They  started  from  Iowa 
Falls  about  11 :  35  on  the  13th.  I  told  Leslie  about  the  farm 
about  an  hour  before  he  took  the  train." 

T.  W.  Jackson,  of  the  firm  of  Jackson  &  Sullivan,  testify- 
ing for  the  defendant,  says :  ^ '  I  priced  the  land  to  Leslie  on 
the  13th,  Monday,  at  $70  an  acre.  On  the  morning  of  the 
14th,  we  got  back  to  the  bank,  from  our  trip  to  the  farm,  about 
11  o'clock.  I  stayed  in  the  bank  until  the  papers  were  drawn 
up.  I  do  not  remember  that  the  defendant  and  I  talked 
over  the  deal  before  that  time." 

Leslie,  testifying  for  the  plaintiff,  says:  **I  saw  the 
Bracken  farm  once  before  I  bought  it,  and  I  contracted  for  it 
on  the  first  trip.  I  came  here  one  day  and  bought  it  the  next. 
I  think  it  was  on  Monday  I  came,  and  I  was  shown  the  land 
that  day  and  looked  it  over  again  the  next.  I  understood  that 
it  was  the  Bracken  farm  we  were  looking  at.  The  day  before 
I  went  to  the  farm  with  Schermerhom  and  we  met  Mr. 
Bracken,  and  Schermerhom  introduced  him  to  me  as  the  man 
who  owned  the  farm.  The  day  I  went  with  Jackson,  he  talked 
to  me  about  Bracken's  circumstances,  and  said  he  was  in  bad 
circumstances  and  that  something  or  other  would  have  to 
go.  He  thought  it  a  cheap  piece  of  land  at  $70  an  acre.  At 
the  time  I  signed  the  deed,  Mr.  Jackson  said  to  me  that  he 
had  several  claims  against  the  land  and  that  it  would  be  better 
for  the  deed  to  come  through  him  than  through  Bracken. 
Bracken's  business  was  in  bad  shape.  Mr.  Jackson  told  me, 
during  the  two  days  that  I  was  looking  at  the  farm,  that  he 
had  stayed  with  Bracken  a  part  of  the  night  before  to  get  him 
down  to  $70  an  acre.    He  said  Bracken  held  it  at  $75. " 

The  plaintiff  testified  that,  when  Barney  came  to  him 
with  the  deed  for  his  signature,  Barney  told  him  that  Jack- 
son had  sent  him  to  get  the  papers  signed.  That  Jackson 
would  take  care  of  the  attachments.  That  the  commission 
was  $1  an  acre,  and,  ''when  I  asked  him  why  the  deed  was 
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drawn  to  Jackson,  he  said  it  was  for  convenience  on  account 
of  the  attachments.  This  talk  was  on  Tuesday.  I  had  a  talk 
with  Jackson  the  Sunday  before."  Plaintiff  further  says  that 
Jackson  had  never  told  him  he  would  buy  the  farm  himself. 
Jackson  said  he  had  a  prospective  buyer  and  the  best  he  could 
get  was  $65  an  acre.  **I  said  I  supposed  that,  if  he  couldn't 
do  any  better,  we  might  have  to  sell  it." 

It  is  true  that  the  defendant  denies  that. he  had  any 
knowledge  that  Leslie  would  buy  the  land,  or  intended  to  buy 
the  land,  or  that  he  would  pay  $70  an  acre  for  the  land,  until 
after  he  had  secured  his  deed  from  the  Brackens.  Leslie  says 
that  he  contracted  for  the  farm  on  the  first  trip.  That  was 
the  evening  of  the  13th.  That  he  actually  consummated  the 
deal  on  the  next  day.  It  appears  that  on  Saturday  evening 
he  had  a  talk  with  Sullivan  over  the  phone.  That  Sunday  he 
visited  the  Brackens.  That,  on  Monday  following,  Sullivan's 
partner  appeared  at  defendant's  bank  with  Leslie.  That  some 
conversation  was  had  at  the  bank  that  afternoon.  That  Leslie 
was  taken  to  see  the  farm  that  afternoon  by  parties  with  whom 
the  defendant  was  associated  in  business.  That  by  6 :  30  the 
following  morning,  Tuesday  morning,  he  had  a  deed  prepared 
and  signed  by  Mrs.  Bracken  conveying  the  land  to  him.  That 
by  8  0  'clock,  he  had  the  deed  signed  by  Bracken.  That  he  went 
to  visit  the  farm  with  Leslie  on  Tuesday  morning.  That  they 
got  back  about  11:30.  That  by  12  o'clock  a  contract  was 
entered  into  between  Leslie  and  the  defendant,  and  it  was 
for  the  jury  to  say,  under  the  whole  record,  what  the  real  truth 
of  this  matter  was,  or  whether  defendant  had  acted  in  good 
faith  with  the  plaintiff  in  procuring  the  deed  from  the  plaintiff 
to  himself,  and  we  think  there  was  no  error  in  submitting  the 
case  to  the  jury.  It  is  next  contended  that  the  court  erred 
in  allowing  the  plaintiff  to  file  an  amended  and  substituted 
petition. 

It  appears  that,  upon  the  filing  of  the  amended  and  sub- 
stituted petition,  the  defendant  filed  a  demurrer  to  the  amended 
and  substituted  petition,  which,  being  submitted  to  the  court, 
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was  overruled.    That  thereupon  the  court  informed  counsel 
2.  Pleadings:        ^^^  ^^^  defendant  that  if  they  were  taken  by 
SrSel  re-         Surprise,  or  not  ready  to  proceed  under  the 
^^'  issues  thus  tendered,  he  would  grant  them 

additional  time  to  procure  such  evidence  as  they  might  need. 
That  thereupon  they  informed  the  court  that  they  were  will- 
ing to  proceed,  and  would  stand  on  the  record  as  made.  That 
they  filed  an  answer  to  the  amended  petition  without  taking 
any  exception  to  the  ruling  of  the  court  at  that  time,  and,  so 
far  as  this' record  appears,  made  no  motion  to  strike  the 
amended  and  substituted  petition  from  the  files,  and  did  not 
file  a  motion  to  that  end  until  the  23d  day  of  October  follow- 
ing, and  long  after  the  verdict  had  been  returned  by  the  jury. 
It  does  not  appear  that  this  motion  was  ever  submitted  to,  or 
ruled  upon,  by  the  court,  and  no  exception  is  taken  to  any 
action  of  the  court  in  respect  to  this  motion. 

Complaint  is  further  made  that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  new  trial,  based  upon  newly 
discovered  evidence.    A  most  casual  reading  of  this  record 

shows  that  no  error  can  be  predicated  on  the 
^"  ne^y™t»cov-     action  of  the  court  in  respect  to  this  matter. 

The  affidavits  filed  by  the  defendant,  tending 
to  show  that  new  evidence  had  been  discovered  upon  the  whole 
record,  is  shown  to  be  wholly  immaterial  and  cumulative.  The 
witness  making  the  affidavits  upon  which  the  defendant  relies 
in  a  subsequent  affidavit  so  modified  his  statement  set  out  in 
the  first  affidavit  that,  when  his  statement  as  a  whole  is  taken, 
it  is  barren  of  any  probative  force  helpful  to  defendant's 
cause. 

"When  we  consider  the  record  in  this  case  in  the  light  of 
the  well-established  rules  of  law  to  the  effect  that  it  is  the  duty 
of  an  agent  to  deal  fairly  with  his  principal  and  give  him  .full 

information  as  to  all  matters  known  to  the 
*'  of'aTOnt:  ^^    agent  which  in  any  way  affect  the  interest  of 

his  principal  in  reference  to  the  subject- 
matter  of  his  agency,  that  it  is  his  duty  to  act  in  good  faith, 
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and  not  take  advantage  of  his  principal's  necessity  or  situa- 
tion, that  he  is  not  permitted  to  speculate  in  his  principal's 
property  without  his  principal's  knowledge,  that  he  must 
account  to  the  principal  for  whatever  profit  he  ultimately 
realizes  from  his  principal's  property,  while  acting  as  agent, 
that,  where  he  is  guilty  of  fraud,  he  is  not  entitled  to  recover 
even  his  compensation  for  services,  we  think  there  is  no  just 
ground  for  complaint  on  the  part  of  the  defendant.  In  sup- 
port of  this  see :  Leonard  v.  Omstead,  141  Iowa,  485 ;  Borst 
V.  Lynch,  133  Iowa,  567 ;  Borebeck  v.  Van  Eaton,  90  Iowa, 
82;  Keyes  v.  Bradley,  73  Iowa,  589;  Stoner  v.  Weiser,  24 
Iowa,  434;  Steele  v.  Crabtree,  130  Iowa,  313,  at  317; 
Vennum  v.  Gregory,  21  Iowa,  326;  Braden  v.  Randies,  128 
Iowa,  653;  Gregory  v.  Bowlsby,  126  Iowa,  588;  Newis  v. 
Topfer,  121  Iowa,  433 — ^in  which  the  doctrine  is  laid  down 
that  an  agent  is  always  held  under  obligation  to  account  to  his 
principal  for  the  property  or  profits  thereof  which  he  has  ac- 
quired by  fraud  upon  his  principal ;  and  it  is  immaterial  that 
the  principal  has  not  suffered  any  loss  in  the  transaction.  It 
is  enough  that  the  agent  has  derived  a  profit  or  advantage  by 
his  failure  to  disclose  to  the  principal  facts  which  it  was  his 
duty  to  disclose  in  order  to  enable  his  principal  to  deal  in- 
telligently. 

We  find  no  error  in  the  record,  and  the  cause  is  Affirmed. 


H.  P.  McCoMBS,  Appellant,  v.  The  Travelers  Ins.  Co.,  Hart- 
ford, Conn.,  Appellant  and  Anna  E.  Heether,  Appellee. 

Insnrance:  fbaud:  evidence.  Other  fraudulent  acts  committed  bj 
1  the  party  charged  with  the  original  fraud  may  be  shown  to  estab- 
lish intent,  or  to  show  a  scheme  or  purpose  to  defraud;  but  it  must 
appear  that  they  were  done  at  the  instance  of  the  party  charged, 
or  with  his  knowledge,  consent  or  acquiescence,  and  must  tend  to 
show  that  in  doing  the  acts  he  had  a  purpose  and  intent  to  de- 
fraud. Thus  before  it  can  be  shown  upon  an  issue  of  fraud  in 
procuring  a  policy  of  life  insurance,  that  the  wife,  as  beneficiary, 
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and  a  third  person  procured  additional  insurance  on  the  life  of 
deceased)  based  upon  the  original  application  and  medical  exam- 
ination, it  must  appear  that  they  acted  with  the  knowledge  or 
consent,  or  under  the  direction  of  the  insured. 

Same.     Even  though  an  insured  was  not  at  the  time  a  fit  subject  for 

2  insurance,  that  fact  alone  would  not  establish  fraud.  And  where 
there  was  nothing  to  show  that  the  representations  of  the  appli- 
cant regarding  his  health  were  not  made  in  good  faith,  and  it  ap- 
peared that  after  issuance  of  the  policy  he  underwent  a  medical 
examination  and  then  refused  to  believe  that  he  was  a  sick  man,  there 
was  not  sufficient  evidence  of  fraud  to  avoid  the  policy. 

Same.    An  insured  person  can  only  be  charged  with  such  fraud  or  con- 

3  cealment  of  his  physical  condition  as  was  knowingly  committed 
by  him  with  intent  to  deceive;  he  is  in  no  manner  responsible  for 
the  fraudulent  concealment  of  an  examining  physician  for  the 
insurer. 

Appeal  from  Marshall  District  Court, — Hon.  Clabence 

Nichols,  Judge. 

Tuesday,  May  6,  1913. 

Action  upon  a  policy  of  insurance  upon  the  life  of  one 
J.  A.  Heether.  Cause  tried  to  a  jury.  Verdict  and  judgment 
for  the  plaintiff.    Defendant  appeals. — Affirmed. 

Cummings  &  Mote  and  Clark,  Byers  &  Hutchinson,  for 
Travelers*  Ins.  Co.,  appellant. 

F,  E.  Northrup,  for  appellee,  Anna  B.  Heether. 
Bradford  &  Johnson,  for  plaintiff  and  appellee. 

Oaynoe,  J. — It  appears  that,  on  the  22d  day  of  June, 
1909,  one  John  A.  Heether  made  written  application  to  the 
defendant  company  for  life  insurance,  in  the  amount  of 
$1,000.  That,  in  the  application  so  made,  he  stated,  among 
other  things,  that  he  was  sound  mentally  and  physically,  had 
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never  had  any  bodily  infirmity  or  deformity,  and  had  not 
been  disabled,  and  had  not  received  surgical  attention  within 
five  years,  except  that  he  had  a  small  accident  claim  with  the 
Travelers'  Accident  Association  the  year  previous.  That  he 
was  examined  by  the  company's  physician,  being  its  regular 
medical  examiner,  to  whom  he  s^id,  in  answer  to  the  following 
question,  **What  physician  did  you  last  consult?"  "Dr. 
Jacobs,  of  Memphis,  Tenn.  On  April  10,  1909,  for  acute 
indigestion.  I  was  not  sick,  simply  consulting  him.  My 
present  health  is  good."  He  also  said  in  his  application  that 
no  change  of  climate  had  ever  been  sought  or  advised  for  the 
benefit  of  his  health,  and  said  the  same  to  the  physician  at 
the  time  of  his  medical  examination.  That,  the  application 
made  by  him  and  the  report  of  the  examining  physician  hav- 
ing been  submitted  to  the  defendant  company,  it  issued  to 
him  its  policy  of  insurance  on  the  28th  day  of  June,  1909. 
It  appears  that  this  application  was  made  at  Moberly,  Mo., 
and  was  taken  by  one  Kelley,  agent  for  the  defendant  com- 
pany. It  appears  further  that  Heether  and  his  wife  left 
Moberly  on  the  23d  day  of  June,  1909,  and  went  to  Marshall- 
town,  where  they  visited  with  relatives  a  few  days,  and  then  re- 
turned to  their  home  at  Memphis,  Tenn.,  arriving  there 
July  4th. 

Dr.  Nichols  of  Marshalltown,  testified  that,  when  Heether 
was  at  Marshalltown  on  his  visit,  he  noticed  that  he  had 
fallen  off  in  weight,  and  he  did  not  think  he  was  looking 
well.  That  his  color  was  bad,  and  he  did  not  have  the  ap- 
pearance of  a  well  man. 

It  appears  that  on  or  about  April,  1909,  Heether  con- 
sulted Dr.  Jacobs,  at  Memphis,  Tenn.,  and  it  appears  that 
the  doctor  then  thought  he  was  suffering  from  acute  indi- 
gestion. It  appears  that  after  his  return  to  Memphis,  on 
July  4th,  he  again  consulted  Dr.  Jacobs  on  the  8th  of  July, 
and  at  other  times  during  July,  and  on  the  9th  of  August, 
and  Dr.  Jacobs  says:  '*He  complained  of  an  indefinite  pain 
and  a  general  feeling  of  pain,  but  I  did  not  consider  that 
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there  was  anything  particularly  the  matter  with  him,  bat 
that  it  was  biliousness.  When  he  called  on  the  31st  of  July, 
he  had  lost  a  great  deal  in  weight  and  complained  of  ab- 
dominal pains  in  the  right  side.  I  then  began  to  fear  some 
serious  trouble  and  prescribed  for  him.  I  saw  him  again  on 
the  3d  of  August  and  found  his  condition  worse.  I  then 
recommended  that  he  go  to  Atlantic  City,  in  the  hope  that 
the  change  of  climate  would  benefit  him,  and  advised  that 
he  consult  some  New  York  specialist.  I  treated  him  the  last 
time  on  the  9th  of  August."  It  appears  that  Heether  and 
his  wife  started  for  Atlantic  City  the  next  day.  That  on 
the  13th  of  August  Heether  became  worse  and  called  in  Dr. 
Marshall,  who  thereafter  attended  him  each  day,  and  some- 
times more  than  once  a  day  up  to  the  29th  day  of  August, 
1909,  at  which  time  he  died.  That  the  cause  of  his  death  was 
diagnosed  as  atrophic  cirrhosis  of  the  liver. 

Dr.  Marshall  says:  ''After  I  had  examined  him  I  told 
him  he  was  a  sick  man  and  that  his  condition  would  not  im- 
prove rapidly.  He  did  not  agree  with  this.  He  said  he  had 
always  been  a  well  man,  had  never  been  sick,  and  that  he  had 
been  working  up  to  August  10th.  At  the  time  I  first  saw 
him,  I  thought  he  was  suffering  from  atrophic  cirrhosis  of 
the  liver." 

Dr.  Marvel,  who  visited  him  on  the  19th,  with  Dr.  Mar- 
shall, testified  that  it  was  his  opinion  that  he  was  suffering 
from  cirrhosis  of  the  liver. 

Dr.  Devine,  of  Marshalltown,  being  called  for  the  defend- 
ant company,  testified : 

If  a  heavy  man  consulted  a  physician  on  the  23d  of 
June  for  some  trouble,  which  the  doctor  diagnosed  as  bilious- 
ness, and  he  lost  weight  rapidly,  complained  of  pain  in  the 
right  side,  became  worse  and  went  to  Atlantic  City  oh  the 
9th  of  August,  on  the  13th  of  August  called  physician  and 
was  treated  every  day  therafter  until  the  29th  of  August, 
when  he  died,  and  the  cause  of  his  death  was  diagnosed  by 
the  doctors  in  charge  as  atrophic  cirrhosis  of  the  liver,  that 
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man  was  not  in  good  health  in  June  previons.  That  with 
atrophic  cirrhosis  of  the  liver,  after  the  patient  had  lost 
forty  pounds  in  weight,  that  would  usually  be  followed  by  a 
dropsical  effusion,  headache,  and  perhaps  some  nervous  dis- 
order like  convulsions,  than  coma,  and  then  death.  The  first 
symptoms  are  usually  manifested  before  the  loss  of  weight 
begins,  and  the  man  usually  fancies  he  has  trouble  with  his 
stomach.  He  is  nauseated.  His  appetite  is  not  good.  He 
vomits  more  or  less,  especially  in  the  morning.  Has  pain  in 
the  abdomen.  Has  a  changed  expression  in  his  face.  He  has 
a  peculiar  expression.    It  is  called  hepatic  face. 

The  plaintiff  is  the  assignee  of  the  beneficiary  named  in 
the  policy,  Mrs.  Heether,  and  brings  this  action  to  recover 
the  amount  of  the  policy,  stipulated  there  to  be  paid  upon  the 
death. 

The  defendant,  answering  the  petition,  alleges  the  fact 
to  be  that  said  policy  was  obtained  from  the  defendant  com- 
pany, and  the  medical  certificate  and  report  were  obtained 
from  the  phyiscian  (upon  which  the  policy  was  issued)  by 
fraud,  false  representations,  and  misstatements ;  that  the  cer- 
tificate and  report  would  not  have  been  made,  or  the  policy 
issued,  had  the  truth  been  stated  by  the  said  Heether  in  his 
application  for  insurance  and  to  the  examining  physician  who 
issued  the  certificate  of  health.  The  false  representations 
claimed  to  have  been  made  are :  **That  he  was  in  sound  con- 
dition mentally  and  physically ;  that  he  had  not  received  med- 
ical or  surgical  attention  within  the  past  five  years;  that  no 
change  of  climate  had  ever  been  sought  or  advised  for  the 
benefit  of  his  health. ' '  That  the  company,  in  issuing  the  pol- 
icy, relied  upon  the  statements  made  by  the  applicant^  and 
would  not  have  delivered  said  policy,  except  for  its  belief 
that  the  statements  were  true.  Defendant  says  that  the  state- 
ments so  made  were  untrue.  Upon  the  issues  so  tendered, 
the  cause  was  tried  to  a  jury  and  a  verdict  rendered  for  the 
plaintiff,  and  against  the  defendant  for  the  sum  of  $1,095, 
and  judgment  entered  upon  the  verdict,  and,  from  the  judg- 
ment so  entered,  the  defendant  appeals. 
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The  defendant  alleges  as  error,  and  bases  his  right  to 
reversal,  upon  the  action  of  the  court  in  refusing  to  admit  cer- 
tain evidence  offered  by  it,  referring  to  trans- 
'  fraud:  evi-*        actlons  Connected  with  a  $3,000  policy  issued 

later  by  the  defendant  on  the  life  of  the  said 
Heether  on  the  same  application  upon  which  the  policy  in 
question  was  issued,  claiming  that,  the  defendant  having 
alleged  fraud,  this  evidence  was  part  of  the  same  transaction 
and  threw  light  on  the  preceding  parts  of  the  transaction 
directly  involved  in  the  suit.  This  being  the  only  error  as- 
signed, this  is  the  only  matter  to  which  we  will  direct  our 
attention. 

It  appears  that  on  June  22,  1909,  Heether  made  appli- 
cation to  the  defendant  company  for  insurance,  and  in  the 
application  stated  the  matters  hereinbefore  referred  to.  That 
he  was  examined  by  one  Dr.  Glapp,  defendant's  examining 
physician,  and  made  the  answers  hereinbefore  set  out,  which 
were  duly  signed  by  him  and  delivered  by  Clapp  to  the  com- 
pany. That,  upon  the  application  and  report  so  made,  the 
defendant  company  issued  to  the  said  Heether  two  policies  of 
insurance  of  $1,000  each,  the  premium  for  which  was  duly 
paid.  That  the  said  Eelley,  agent  for  defendant  company, 
received  from  Mrs.  Heether,  wife  of  the  assured,  the  follow- 
ing letter:  ** Memphis,  Tennessee,  July  20,  1909.  Dear  Len: 
The  policies  came  alright  and  many  thanks  for  same.  Now, 
if  I  wanted  to  carry  more  could  I  do  so  without  *  Ad'  being  any 
the  wiser.  I  know  he  would  not  try  keeping  up  any  more,  but 
I  have  a  little  income  which  I  could  use  in  this  way,  if  nothing 
more  is  required  of  him.  Please  let  this  be  in  confidence  and 
reply  to  house  address.  Let  me  know  at  your  earliest  con- 
venience. If  I  could  not  (as  wife)  take  out  more  insurance, 
could  Mr.  C.  J.  McCombs  (my  brother  in  law)  take  out  for 
me;  that  is,  payable  to  me  as  beneficiary.  Tours  sincerely, 
Mrs.  J.  A.  Heether."  In  reply  to  the  letter  so  received,  the 
said  Kelley  informed  Mrs.  Heether,  in  effect,  that  she  could 
get  more  insurance  without  Mr.  Heether  having  to  be  ex- 
amined any  more. 
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KeUey  was  on  the  witness  stand  and  testified:  ''At  the 
time  I  took  the  application,  June  22,  1909,  I  noticed,  with 
regard  to  Heether's  physical  condition,  that  he  had  lost 
flesh  and  I  talked  with  him  about  it.  He  said  that  he  had 
been  dieting  himself.  I  had  known  him  for  some  time.  He 
had  lost  about  forty  pounds.  This  was  apparent  to  me  from 
looking  at  him.  The  exact  amount,  forty  pounds,  was  some 
statement  that  he  made  to  me,  but  I  noticed,  from  his  ap- 
pearance, that  he  had  lost  flesh,  and  he  said  that  he  was 
dieting  himself.  He  asked  me  who  the  examiners  were,  at 
the  time,  and  I  told  him  Dr.  Clapp  and  Dr.  Irwin,  and  asked 
him  which  one  he  wanted.  He  said,  *I  want  to  use  Dr.  Clapp 
anyhow.'  " 

Thereupon  the  defendant  offered  in  evidence  a  letter 
from  Mrs.  Heether  to  the  said  Kelley  as  follows,  to  which 
objection  was  urged  and  objection  sustained:  ** Memphis, 
July  24, 1909.  Mr.  L.  W.  Kelley,  Moberly,  Mo.— Dear  Lenn : 
Yours  received;  thanks  for  promptness.  You  just  misun- 
derstood my  letter  a  little.  I  did  not  mean  to  infer  that  Mr. 
McCombs  would  take  out  insurance  on  Jennie's  life,  but  if 
I  could  not  take  more  on  Ad's  Mr.  McCombs  possibly  could, 
do  you  see?  But  now  it  is  all  right,  as  you  say,  so  I  have 
written  and  sent  your  letter  to  Mr.  Chas.  J.  McCombs,  Mar- 
shalltown,  Iowa,  and  he  will  let  you  know  at  once  what  to 
do  in  regard  to  increasing  insurance  of  'Ad's.'  So  please 
transact  all  this  business  and  correspondence  direct  with 
him;  also  send  policy  to  him  as  he  will  keep  this  business 
straight  for  me.  Thanking  you  so  much  for  your  kindness 
in  the  matter,  I  hope  I  can  do  something  for  you  or  yours. 
Yours  sincerely,  (Mrs.  A.  J.  Heether.)" 

Defendant  thereupon  offered  the  following  letter,  to 
which  objection  was  urged  and  objection  sustained:  **July 
26,  1909.  Mr.  L.  W.  Kelley— Dear  Sir :  Just  received  letter 
from  Mrs.  A.  Heether  and  she  wants  $3,000  more  insurance 
on  Mr.  J.  A.  Heether.  In  favor  of  herself.  Send  policy  to 
me  at  Marshalltown,  Iowa,  and  send  me  amount  of  cost  and 
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I  will  remit.  She  does  not  want  Mr.  H.  to  know  of  this. 
Very  truly  yours,  C.  J.  McCombs/' 

Defendant  offered  also  the  following  letter  to  which  the 
same  objection  was  urged  and  the  same  ruling  made :  '  *  116 
North  Center  St.,  Marshalltown,  la.  Wed.  August  18,  1909. 
Mr.  Leon  W.  Kelley :  As  we  received  no  word  from  you  in 
regard  to  policy,  I  write  to  find  out  what  has  been  done. 
Mr.  McCombs  has  been  expecting  you  to  draw  daily  for  amt., 
but  so  far  hasn't,  what  have  you  found  out?  Please  reply 
and  oblige.    Yours  sincerely,  Mrs.  C.  J.  McCombs." 

The  defendant  offered  these  letters,  touching  the  $3,000 
policy,  and  offered  to.  prove  the  circumstances  under  which 
the  policy  was  taken  out.  The  same  was  objected  to  and  ob- 
jection sustained.  The  plaintiff  later  offered  a  part  of  the 
cross-examination  of  the  witness  Kelley,  taken  in  the  form 
of  a  deposition,  and  this  was  also  objected  to  and  objection 
sustained. 

The  evidence  offered  tended  to  show,  in  brief,  that  on 
the  24th  day  of  July,  1909,  Mrs.  Heether  had  written  to  the 
agent,  Kelley,  asking  if  she  could  obtain  additional  insur- 
ance upon  her  husband's  life  upon  the  same  application  and 
medical  examination  then  on  file;  Kelley  replied  that  she 
could;  that  later  on  July  26th,  C.  J.  McCombs,  Mrs.  Heether 's 
brother-in-law,  wrote  asking  the  agent,  Kelley,  to  procure 
$3,000  more  insurance  on  the  life  of  Mr.  Heether,  in  favor 
of  his  wife,  upon  the  same  application;  that  still  later,  on 
August  18th,  Mrs.  C.  J.  McCombs,  wife  of  C.  J.  McCombs, 
wrote  to  the  agent,  Kelley,  in  regard  to  the  same  matter, 
urging  immediate  action.  The  rejected  evidence  also  showed 
that  negotiations  for  the  $3,000  policy  were  carried  on  and 
continued  down  to  the  22d  of  August,  1909,  at  which  time 
Kelley  mailed  the  $3,000  policy  to  Mr.  C.  J.  McCombs,  or 
Mrs.  Heether,  at  Marshalltown;  that  a  check  was  sent  to 
Kelley  for  the  premium,  signed  by  either  H.  P.  McCombs 
or  McCombs  Bros.,  and  received  about  3:30  p.  m.  on  Au- 
gust 29, 1909.   All  this  evidence  was  rejected,  and  errors  pred- 
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icated  upon  the  action  of  the  court  in  so  rejecting,  and  it 
is  urged  that  this  evidence  tended  to  show  a  scheme  or  pur- 
pose to  defraud,  which  relates  back  to  the  time'  when  tlie 
policy  in  suit  was  issued,  and  should  have  been  received. 

There  is  no  attempt  on  the  part  of  the  defendant  to  show 
that  these  parties,  in  soliciting  and  securing  this  additional 
insurance,  were  acting  on  the  part  of  Heether,  or  that  they 
were  acting  under  his  direction,  or  with  his  knowledge  or 
consent.  Indeed,  the  letters  show,  and  Kelley  was  informed  by 
the  letters  that  Mrs.  Heether  did  not  want  her  husband  to 
know  that  she  had  made  such  an  application.  How  this  testi- 
mony could  have  any  tendency  to  show  a  scheme  or  purpose 
or  intent,  oh  the  part  of  Heether,  to  wrongfully  secure  the 
I)olicy  in  question,  or  how  it  tended  to  show,  in  the  least, 
that,  in,  securing  the  policy  involved  in  this  suit,  he  inten- 
tionally practiced  a  fraud  upon  the  defendant  company,  is 
not  apparent  to  us.  Nor  is  it  made  plain  to  us  by  any  argu- 
ment offered  in  support  of  appellant's  contention. 

It  is  true,  as  claimed  by  appellant,  that  large  latitude 
is  allowed  in  the  investigation  when  there  is  an  issue  of 
fraud,  and  it  is  true  that  acts  done  before  and  after  the 
doing  of  the  act  charged  as  constituting  fraud  may  be  shown 
when  the  subsequent  acts  tend  to  show  a  scheme  or  purpose, 
upon  the  part  of  the  party  charged,  to  commit  like  or  sim- 
ilar fraud.  This  is  only  permissible  as  bearing  upon  the  in- 
tent of  the  party  in  the  doing  of  the  act  charged.  Before 
any  act,  done  after  the  time  when  the  fraudulent  act  charged 
was  committed,  can  be  shown,  it  must  appear  to  have  been 
committed  with  the  knowledge  or  consent,  or  acquiescence, 
or  at  the  instance  of  the  party  charged  with  the  original 
fraud,  and  it  must  have  a  tendency  to  show  that,  in  the  doing 
of  the  act  charged,  the  person  charged  with  the  original 
fraud  had  an  intent  or  purpose  to  defraud  the  complaining 
party.  That  acts  done  before  and  after  may  be  shown  to 
establish  the  intent,  or  to  show  a  scheme  or  purpose  to  de- 
fraud, is  weU  supported  by  the  authorities  cited  by  the  de- 
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fendant.  See  Starr  v.  Stevenson,  91  Iowa,  684;  Hamilton 
Buggy  Co.  v.  Iowa  Buggy  Co.,  88  Iowa,  364. 

But  it  must  be  the  act  of  the  party  charged  with  the 
commission  of  the  original  fraud,  done  before  or  subsequent 
to  the  act  charged,  that  may  be  shown  to  demonstrate  the 
original  fraudulent  intent.  The  intent  of  one  party  in  the 
doing  of  an  act  where  fraud  is  involved  cannot  be  estab- 
lished by  showing  the  doing  of  a  similar  act  by  another  party, 
at  another  time,  in  relation  to  like  matter,  or  even  the  same 
matter,  where  there  is  no  evidence  that  the  original  party, 
charged  with  the  fraud,  had  any  knowledge  of,  or  acquiesced 
in,  the  subsequent  act.  This  statement  is  self-evident  and 
needs  no  authority  to  support  it.  This  was  practically  what 
the  evidence  offered  tended  to  show,  and  could  therefore 
have  no  tendency  to  establish  any  scheme,  or  purpose,  or 
intent,  on  the  part  of  Heether,  at  the  time  he  made  the  ap- 
plication and  received  his  policy,  to  defraud  the  company. 
All  other  matters  involved  in  the  suit  are  settled  by  the  ver- 
dict of  the  jury.  They  were  submitted  to  the  jury  by  the 
court  under  instructions  to  which  no  exception  was  taken, 
and  no  other  point  is  urged  by  counsel  upon  this  appeal.  As 
to  whether  the  assured  practiced  any  fraud  in  obtaining  the 
policy  in  question  was  submitted  to  the  jury  upon  the  evi- 
dence and  the  law  given  to  them  by  the  court,  and  the  only 
complaint  is  that  the  court  excluded  the  evidence  above  offered, 
and  we  presume  it  is  the  contention  of  the  defendant  that,  if 
such  evidence  had  been  admitted,  a  different  result  would  have 
followed. 

But,  even  if  we  were  to  review  the  evidence  upon  which 
the  case  was  submitted  to  the  jury,  it  does  not  affirmatively 

appear  therefrom  that  the  assured  knowingly 
misled  the  medical  examiner  as  to  his  physical 
condition  or  the  state  of  his  health.  It  does  not  appear  that 
any  of  the  statements  made  in  his  application  were  not  made 
in  good  faith  and  in  full  belief  that  the  statements  at  that 
time  were  true.    Indeed,  it  affirmatively  appears  that,  even 
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after  he  had  gone  to  Atlantic  City  and  was  there  examined 
and  told  of  his  then  condition,  he  refiDsed  absolutely  to  be- 
lieve it,  and  it  is  well  said  in  Roe  v.  Insurance  Co.,  137  Iowa, 
696,  that,  '*even  if  the  assured  were  not  a  fit  subject  for 
insurance,  this  did  not  prevent  the  defendant  company  from 
promising  indemnity  upon  his  death/' 

The  insurance  comjmny  had  its  medical  examiner  to 
whom  he  submitted  himself  for  examination, .  and  who,  we 

presume,  was  competent  to  determine  from 
such  examination  what  his  then  physical  con- 
dition was.  At  least  the  physician  should  have  known  as 
much  about  it  as  the  applicant.  The  examination  was  made, 
and  upon  such  examination  a  favorable  report  made  to  the 
company.  If  the  physician  then  discovered  a  condition  in  the 
applicant  that  rendered  him  an  unfit  subject  for  insurance, 
and  he  concealed  that  fact  from  the  company,  such  deceit 
or  fraud  would  not  be  chargeable  to  the  assured.  The  as- 
sured can  only  be  charged  with  such  fraud  or  concealment 
of  his  physical  condition  as  was  knowingly  made  by  him 
with  intent  to  defraud  the  company. 

We  find  no  error  in  the  record,  and  the  cause  is  Affirmed. 


Jennie  McCombs,  Appellee,  v.  The  Travelers  Insurance 
Company  op  Hartford,  Connecticut,  Appellant. 

Evidence:      cross-examination  of  affiants.     An  insurance  company 

1  has  no  statutory  right  to  have  the  parties  making  proofs  of  death 
calle.d  for  cross-examination  regarding  matters  stated  in  their  affi- 
davits; especially  where  the  company  admitted  in  its  answer  the 
allegations  regarding  proofs  of  death,  and  the  proofs  were  intro- 
duced in  evidence  without  objection  and  affiants  were  called  by 
plaintiff  as  witnesses  in  the  case  and  testified  to  the  matters  stated 
in  such  affidavits,  and  full  opportunity  for  cross-examination  was 
then  given  defendant. 

Xhsnranca:      assignment.     A  policy  of  life  insurance  is  assignable 

2  after  the  death  of  insured,  regardless  of  any  provision  of  the  policy. 
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Appeal  from  Marshall  District  Court. — Hon.  Clarence 

Nichols,  Judge. 

Tuesday,  May  6,  1913. 

Action  on  a  life  insurance  policy  for  $1,000  issued  by  the 
defendant  upon  the  life  of  John  A.  Heether  in  favor  of  Anna 
R.  Heether,  his  wife,  as  beneficiary.  The  policy  was  assigned 
to  the  plaintiff  by  the  beneficiary  after  the  death  of  the  in- 
sured. Upon  trial  to  a  jury,  there  was  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  appeals. — Affirmed. 

Cumings  &  Mote  and  Clark  <fe  Hutchinson,  for  appellant. 

Bradford  &  Johnson,  for  Appellee,  McCombs. 

F.  E.  Northup,  for  Appellee,  Anna  R.  Heether. 

Evans,  J. — This  appeal  is  submitted  upon  two  alleged 
errors,  and  we  will  consider  them  in  the  order  of  their  pres- 
entation. 

I.  Upon  the  trial,  the  plaintiff  introduced  in  evidence 
the  ''proofs  of  death"  consisting  of  six  afSdavits;  the  same 
being  in  full  accord  with  the  requirements  of  the  policy.  There- 
1  BviDDNCB-  upon  the  defendant  asked  that  affiants,  C.  J. 
tlb^^orSfl^^*"  McCombs  and  Anna  R.  Heether,  be  called  for 
"***•  the  purpose  of  cross-examination  as  to  the 

contents  of  said  affidavits.  This  request  was  refused,  and  ap- 
pellant assigns  error  thereon. 

Appellant  relies  upon  section  4678  of  the  Code,  which  is 
as  follows :  **  The  court  or  officer  to  whom  any  affidavit  is  pre- 
sented as  a  basis  for  some  action,  in  relation  to  which  any 
discretion  is  lodged  with  such  court  or  officer,  may  require  the 
witness  to  be  brought  before  it  or  him,  and  submit  to  a  cross- 
examination  by  the  opposite  party.'*  We  do  not  think  the 
point  raised  is  covered  by  this  section.    The  affidavits  were  not 
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introduced  for  the  purpose  of  proving  the  truth  of  their  con- 
tents. They  were  introduced  only  to  prove  that  the  condi- 
tions of  the  policy,  requiring  proofs  of  death,  were  complied 
with.  It  is  true  that  such  proofs  were  quite  unnecessary  in  this 
case  because  the  petition  had  alleged  such  proofs  and  had  set 
the  same  forth  and  they  had  been  admitted  in  the  answer. 
They  were  introduced,  however,  without  objection.  So  far 
as  the  recitals  of  fact  in  such  affidavits  are  concerned,  both  of 
the  affiants  were  used  as  witnesses  by  the  plaintiff  and  testified 
directly  to  the  matters  stated  in  the  affidavits.  Full  oppor- 
tunity of  cross-examination  was  therefore  available  to  the 
defendant.  Such  cross-examination  appears  to  have  covered 
the  ground  fully.  We  find  no  merit,  therefore,  in  the  com- 
plaint now  made. 

II.  .  Objection  was  made  by  defendant  to  the  introduction 
in  evidence  of  the  written  assignment  under  which  the  plaintiff 
holds  her  cause  of  action.  This  objection  was  based  upon 
2  iNsuRANcij  •  *^®  provisions  of  the  policy  forbidding  an  as- 
asBignment.  signment  without  the  consent  of  the  defend- 
ant company.  The  assignment  in  question  was  executed  after 
the  death  of  the  insured  and  after  proofs  of  loss  had  been 
furnished,  and  after  the  cause  of  action  had  fully  accrued.  Sec- 
tion 3046  provides  as  follows:  **When  by  the  terms  of  an 
instrument  its  assignment  is  prohibited,  an  assignment  thereof 
shall  nevertheless  be  valid,  but  the  maker  may  avail  himself 
of  any  defense  or  counterclaim  against  the  assignee  which  he 
may  have  against  any  assignor  thereof  before  notice  of  such 
assignment  is  given  him  in  writing/'  Under  this  section, 
the  cause  of  action  arising  under  the  policy  was  assignable 
after  it  had  accrued  by  the  death  of  the  insured,  regardless 
of  any  prohibition  in  the  policy.  Carter  v.  Insurance  Co.,  12 
Iowa,  287 ;  Mershon  v.  National  Insurance  Co.,  34  Iowa,  87. 

Every  defense  available  to  the  defendant  as  against  the 
beneficiary  is  available  also  against  the  assignee.  The  de- 
fendant company,  therefore,  can  suffer  no  prejudice  from  such 
assignment. 

The  judgment  of  the  trial  court  is  A-ffirmed, 
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Mabt.  J.  O'Meaba,  Mary  O'Meaba,  Kate  O'Meaba,  James 
O'Meara  and  Veronea  O'Meara,  Appellants,  v.  George 
C.  Lawrence  and  G.  F.  Paragher. 

Agency:  fsaud  or  agent:  eyidenck.  One  emplojed  as  an  agent  to 
sell  property  at  a  stated  net  price  to  the  owner,  with  a  commission 
out  of  the  amount  received  in  excess  of  such  price,  has  no  authority 
to  buj  it  himself  or  to  sell  it  to  another  with  whom  he  is  inter- 
ested in  the  transaction,  without  the  knowledge  and  consent  of 
the  owner;  and  any  contract  so  made  in  which  he  is  interested 
is  void.  The  evidence  in  this  case  is  held  to  show  that  defendant 
was  interested  in  the  contract,  as  a  purchaser,  with  another  and 
was  seeking  to  acquire  a  part  of  the  profits,  and  that  the  contract 
of  sale  was  void. 

Appeal  from  Jones  District  Court, — ^Hon.  F.  O.  Ellison, 

Judge. 

Tuesday,  May  6,  1913. 

Petition  to  cancel  contract  of  sale  was  dismissed,  and 
decree  of  specific  performance  thereof  entered  as  prayed.  The 
plaintiffs  appeal. — Reversed, 

Bemley  &  Bemley,  for  appellants. 

Jamison,  Smyth  &  Hann,  for  appellee,  Faragher. 

Oeo,  C,  Lawrence  and  Herrick,  Cash  &  Rhinehart,  for 
appellee,  Lawrence. 

Ladd,  J. — The  plaintiffs,  who  reside  in  Oklahoma  City, 
Okla.,  own  one  hundred  and  twenty  acres  of  land  in  Jones 
county  subject  to  a  railroad  right  of  way.  Mrs.  O'Meara  has 
been  looking  after  this  land  in  her  own  interest  and  that  of 
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her  children,  the  other  plaintiffs,  and  in  1911  proposed  to 
defendant  Lawrence,  who  had  attended  to  the  renting  of  the 
land  for  her,  that  he  find  a  purchaser.  On  May  12,  1911,  she 
wrote  that :  *  *  If  you  make  a  sale  I  want  $8,400  clear  of  every- 
thing. You  work  to  get  your  commission  over  that  amount 
and  let  me  hear  from  you."  On  June  24th  following,  she 
wrote:  '*If  you  can  get  the  commission  out  of  them  get  it  and 
I  will  give  them  half  of  the  rent  money.  The  rest  will  do  to 
pay  the  debt  that  has  been  made  for  repairs  on  the  place." 
On  July  31,  1911,  Lawrence,  as  agent  for  Mrs.  O'Meara, 
entered  into  a  written  contract  with  defendant  Faragher  by 
the  terms  of  which  she  was  to  convey  the  land,  describing  it, 
except  the  right  of  way,  **the  part  hereby  conveyed  containing 
117  acres,"  for  the  consideration  of  $70  per  acre,  $100  in 
cash,  the  receipt  thereof  being  acknowledged,  and  the  re- 
mainder March  1, 1912.  Other  conditions  need  not  be  stated. 
Lawrence  signed  Mrs.  O'Meara's  name  by  himself  as  agent, 
and  it  was  signed  by  Faragher.  This  contract  was  acknowl- 
edged by  the  signers  and  recorded  August  12, 1911,  after  Mrs. 
O'Meara  had  repudiated  it,  and  in  this  suit  plaintiffs  ask 
that  the  same  be  canceled  as  void  and  be  expunged  from  the 
record,  for  that  the  sale  was  not  at  the  price  authorized  and 
was  actually  by  Lawrence  to  himself;  the  contract  being  made 
in  Faragher 's  name  to  conceal  that  fact. 

The  answer  put  in  issue  the  allegations  of  the  petition, 
and  by  way  of  cross-petition  Faragher  prayed  that  the  con- 
tract be  reformed  by  making  the  sale  subject  to  the  railroad 
right  of  way,  instead  of  excepting  it,  and  for  specific  per- 
formance. There  was  error  in  granting  this  relief.  The 
evidence  leaves  no  doubt  but  that  Lawrence  was  the  agent  of 
Mrs.  O'Meara  to  sell  the  land  at  $8,400,  and  that  he  was  to 
get  a  commission  as  payment  for  his  service  out  of  the  price 
obtained  above  that  amount.  But  this  did  not  authorize  him 
to  sell  the  land  to  himself  at  that  price  or  any  other,  or 
to  himself  and  another.  An  agent  is  not  permitted  to  serve 
another  than  his  principal  in  transacting  the  latter 's  busi- 
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ness  without  the  principars  consent  thereto.  This  is  for 
the  reason  that  the  law  will  not  permit  the  agent  to  place 
himself  in  a  situation  in  which  he  may  be  tempted  by  his 
own  private  interest  to  disregard  that  of  his  principal.  Human 
experience  has  demonstrated  this  is  the  only  safe  rule, 
founded,  as  it  is,  in  that  profound  knowledge  of  the  human 
heart  which  dictated  that  hallowed  petition,  "Lead  me  not 
into  temptation  but  deliver  me  from  evil,"  and  that  occasioned 
the  announcement  of  the  infallible  truth  that  '^  a  man  cannot 
serve  two  masters."  Casady  v,  Carraher,  119  Iowa,  500.  A 
man  cannot,  in  one  and  the  same  transaction,  act  for  him- 
self and  as  agent  for  another,  without  the  latter 's  consent, 
for  the  interests  of  the  two  conflict.  First  National  Bank  v. 
Gtunhus,  133  Iowa,  409. 

It  is  enough  in  such  a  situation  if  the  agent  is  interested 
adversely  to  his  principal  to  invalidate  that  which  is  done. 
German  Savings  Bank  v.  Des  Moines  National  Bank,  122  Iowa, 
737. 

Viewing  the  evidence  in  the  light  of  these  principles, 
little  diflSculty  is  experienced  in  reaching  the  conclusion  that 
the  alleged  sale  was  a  mere  subterfuge  on  the  part  of  Law- 
rence to  acquire  not  merely  a  commission  for  services  rendered, 
but  a  portion  of  the  purchase  price  in  addition  thereto.  On 
the  very  day  the  above  agreement  was  signed,  Lawrence  en- 
tered into  a  contract  with  John  M.  Dailey  to  sell  one  hundred 
and  twelve  acres  of  the  land— omitting  five  or  six  acres  across 
the  railroad — ^at  $85  per  acre,  $300  in  cash,  $1,000  March 
1, 1912,  and  the  remainder  in  five  years.  Both  contracts  were 
executed  in  the  same  afternoon. 

Neither  Faragher  nor  Lawrence  were  able  to  remember 
which  was  signed  first,  but  both  did  remember  that  $100  of 
the  payment  by  Dailey  was  to  be  used  as  a  payment  to  Mrs. 
O'Meara.  Faragher  had  talked  with  Dailey  through  the 
telephone  in  the  afternoon  before,  and  the  latter  came  to 
town  that  morning,  and  Faragher  showed  him  the  land.  Be- 
fore going  out  to  see  it,  however,  Faragher  had  called  at  the 
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office  of  Lawrence  and  talked  the  matter  over.    Faragher  testi- 
fied that : 

We  knew  Dailey  did  not  have  much  to  pay  down  and 
supposed,  as  we  had  in  other  deals  I  had,  Lawrence  was  to 
take  the  deed  and  take  a  contract,  what  we  call  the  Schoon- 
over  contract.  I  told  Lawrence  that  I  thought  I  could  sell 
the  farm  for  probably  $80  or  $85  and  it  was  good  money. 
He  could  borrow  the  money  and  have  one-half  the  profits. 
Q.  Then  you  and  Lawrence  were  buying  it  together,  and  you 
and  Lawrence  were  selling  it  to  Dailey  t  A.  Lawrence  made 
the  sale  contract.  Q.  You  were  to  have  to  interest?  A. 
I  was  to  have  an  interest  in  the  profits,  yes.  Q.  You  and 
Lawrence  were  to  share  the  profits  equally  ?  A.  Yes.  Noth- 
ing was  said  about  his  commission ;  only  he  was  to  have  one- 
half  the  profits.  .  .  .  Lawrence  was  to  have  one-half  the 
profits  between  $8,400  and  $85  per  acre.  He  was  to  have 
one-half  the  profits  in  the  sale  to  Dailey.  (On  the  cross- 
examination  the  witness  was  asked)  :  Q.  You  submitted  to 
Lawrence  the  proposition  of  Dailey  to  pay  $1,300  and  bor- 
row the  balance.  A.  Yes.  Q.  To  help  you  out  ?  A.  Yes. 
Q.  What  was  the  deal  made  with  Dailey,  $85  per  acre  ?  A. 
Yes,5n  consideration  of  Lawrence  furnishing  the  money  and 
helping  me  through  with  the  deal,  I  offered  to  give  him  one- 
half  the  profits  on  the  price  he  had  made  to  me,  $8,400,  and 
the  sale  to  Dailey  at  $85  per  acre.  (On  redirect  examination, 
the  witness  continued) .  Dailey  gave  me  a  check  for  $300  when 
he  bought  the  farm,  and  I  told  Lawrence  to  use  $100  of  that 
to  pay  on  the  contract.  Q.  You  did  not  pay  Lawrence  the 
$300  on  the  contract?  A.  He  only  took  $100  of  the  $300. 
.  .  .  Q.  The  verbal  arrangement  between  you  and  Law- 
rence had  been  made  how  long  prior  to  going  down  to  show 
the  land  to  Dailey?  A.  That  morning.  Q.  You  talked  it 
over  with  Lawrence  that  morning?  A.  Yes,  after  I  talked 
with  Dailey  over  the  phone.  Q.  That  is,  made  an  arrange- 
ment with  Lawrence?  A.  Yes;  that  is,  made  an  arrange- 
ment about  furnishing  the  money.  Notified  him  of  the 
amount  of  money  Dailey  could  raise.  ...  I  made  the 
arrangement  i/Cith  Lawrence  about  the  sale  of  this  farm  and 
me  get  one-half  the  profits  for  selling  it  that  morning.  Q. 
At  the  time  you  signed  this  contract  with  Lawrence,  Dailey 
and     Lawrence  had   already  signed  the   contract?     A.     I 
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couldn't  say  which  was  signed  first.  Q.  It  was  understood 
you  were  to  make  it?  A.  Both  made  the  same  time.  Q. 
The  whole  thing  understood  between  you  and  Lawrence  that 
whole  day?  A.  Yes.  Q.  He  was  to  sell  it  to  you,  and  you 
was  to  turn  around  and  sell  it  to  Dailey  and  both  share  the 
profits  equally  ?  A.  Yes,  Lawrence  and  I  had  that  arranged 
at  the  time,  and  Lawrence  was  to  take  the  deed.  Q.  Take 
the  deed  to  secure  him  for  the  advancement  of  money  and 
both  share  equally  in  the  profits?  A.  Yes.  ...  I  told 
him  I  would  take  the  farm  at  $8,400.  I  left  it  to  him  to 
make  the  contract  and  I  went  away.  ...  I  had  arrange- 
ments already  made  with  Lawrence  about  the  money.  .  .  . 
I  told  Dailey  that  Lawrence  had  money  in  the  farm  and  told 
him  I  thought  he  would  make  the  contract  with  him.  I 
ain't  sure  I  told  him  I  was  showing  him  the  farm  for  Law- 
rence. .  .  .  When  I  took  Dailey  down  to  look  at  the 
farm,  I  knew  he  could  pay  only  $1,000.  Lawrence  agreed  to 
furnish  the  money.  I  won't  say  for  sure  that  I  knew  it  at 
that  time  or  after  dinner. 

Faragher  further  testified  that  he  had  left  the  contract 
with  Lawrence  and  had  not  seen  it  since. 

The  evidence  was  undisputed  that  a  reasonable  «com- 
rnission  for  selling  the  farm  was  $1  per  acre.  The  testimony 
of  Lawrence  was  substantially  the  same  as  that  of  Faragher. 
He  testified  that  the  latter  came  to  the  office  in  the  morning  of 
July  31,  1911,  and  said  that  he  thought  he  had  a  purchaser 
for  the  farm,  and  that  he  thereupon  showed  him  letters  from 
Mrs.  O'Meara,  and  Faragher  then  agreed  to  buy  the  land  on 
the  terms  stated  in  the  contract,  and  that  the  party  he  had 
taken  out  could  pay  only  $1,000  on  the  farm,  and  the,  balance 
would  have  to  be  provided  for  in  some  way;  that  he  agreed 
to  furnish  the  necessary  funds  and  divide  the  profits;  that,  in 
drawing  the  contract  so  as  to  except  the  right  of  way,  he  had 
in  mind  the  drawing  of  the  deed  so  as  to  avoid  liability  for 
breach  of  warranty;  that,  when  he  made  the  contracts  with 
Faragher  and  Dailey,  he  had  no  other  purpose  than  to  bring 
about  the  sale  of  the  land ;  that,  when  Faragher  came  to  his 
office  in  the  morning,  **no  mention  was  made  of  $85  per  acre. 
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He  made  mention  of  the  money  that  perhaps  he  would  have 
to  have  help  in  the  sale  of  the  farm.  I  told  him  that  perhaps 
we  could  make  some  satisfactory  arrangement  about  it."  He 
was  asked,  if  Faragher  took  **  anybody  down  and  sold  to 
him,  then  you  would  furnish  the  money.  Was  not  that  the 
arrangement  T  A.  Possibly,  I  do  not  remember.  Q.  When  was 
it  mentioned  to  you,  do  you  know  that!  A.  Either  then  or 
after  he  came  back.  Q.  You  heard  Faragher 's  testimony  about 
that  A.  Yes.  Q.  You  think  that  isn't  true?  A.  No,  I  do  not 
know  whether  before  he  took  Dailey  down.  We  made  arrange- 
ments before  the  contract  was  actually  drawn  up  and  signed 
with  Dailey.  We  were  to  share  the  profit  equally.  Q.  You 
sold  to  Faragher  that  day  and  you  sold  to  Dailey  that  day? 
A.  No,  Mr.  Faragher  sold  to  Dailey.  Q.  Didn't  you  make  the 
contract  A.  I  drew  the  contract.  Q.  Didn't  you  sign  it?  A. 
Yes.  Q.  Did  Faragher  sign  it  A.  No."  Witness  further  ex- 
plained that  the  reason  he  signed  it  instead  of  Faragher  was 
that  they  didn't  anticipate  any  lawsuit.  '*Mr.  Faragher  and 
I  had  no  mistrust  but  what  everything  would  turn  out  all 
right.  We  did  not  get  down  to  pins  and  needles.  I  had  con- 
fidence in  him  and  he  in  me.  We  worked  right  along  together 
and  were  to  share  equally  in  the  profits.  Faragher  suggested 
that  the  contract  be  made  in  my  name  because  he  thought  it 
might  be  more  satisfactory  to  Dailey." 

We  have  set  out  the  evidence  of  defendants  somewhat  in 
detail,  for,  considered  as  a  whole,  it  conclusively  shows  that 
Lawrence  was  interested  as  a  purchaser  of  the  land  and  that 
Faragher  was  merely  acting  his  part  to  acquire  half  of  the 
profits.  Moreover,  the  additional  facts  demonstrate  with  pe- 
culiar force  the  wisdom  of  the  principles  heretofore  stated. 
Three  or  four  days  after  the  above  transaction,  August  3, 1911, 
Lawrence  wrote  to  Mrs.  O'Meara  that  a  party  of  whom  he  had 
written  before  was  anxious  to  exchange  as  a  part  pa3nnent 
on  her  land  160  acres  in  Kansas,  describing  it,  and  saying: 
**The  party  will  pay  you  $70  an  acre  for  your  farm  and  if 
you  will  allow  him  for  what  the  interest  will  amount  to  from 
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now  to  March  1st,  next  at  the  rate  of  six  per  cent,  per  annum, 
he  will  settle  for  the  farm  right  away,  and  is  willing  that  I  go 
down  to  your  city,  and  take  the  money  with  me  and' settle  with 
you  there.  You  to  convey  the  land  to  him  by  warranty  deed, 
and  furnish  him  an  abstract  of  title,  and  pay  the  taxes  for 
this  year.  Out  of  the  rent  money  for  the  present  year,  I 
will  pay  your  bills  here  for  the  grass  seed,  and  the  stock  water- 
ing tank,  etc.,  and  the  balance  will  be  the  commission  for 
making  the  deal  just  as  you  stated  in  your  letter  of  June  24th, 
last.  ...  I  think  the  railroad  takes  three  acres  of  your 
farm,  which  you  could  not  get  pay  for."  On  the  day  this 
reached  Mrs.  O'Meara,  Lawrence  arrived  in  Oklahoma  Oity, 
Okl.,  and  said  to  her  that  he  had  come  down  to  close  the  deal 
on  the  Kansas  land  and  offered  her  a  draft  of  $6,500  as  the 
difference.  She  refused  and  testified  that  two  days  later  he 
offered  her  this  draft  and  $1,500  or  $8,000  for  her  land  he 
claims  to  have  previously  sold  for  $8,400  and,  when  she  said 
she  had  concluded  not  to  sell,  threw  the  Faragher  contract  on 
the  table  and  said  the  land  was  sold.  He  denied  having  made 
the  last  offer.  The  testimony  that  Faragher  knew  in  advance 
nothing  of  this  trip  and  what  he  was  to  do  is  undisputed. 
The  Kansas  land  belonged  to  a  brother-in-law  of  Faragher, 
and  the  latter  was  agent  for  its  sale.  The  expenses  which  he 
proposed  to  pay  in  his  letter  were  $56  and  the  rentals,  $400, 
and  though  with  Faragher  undertaking  to  appropriate  $15 
per  acre  or  nearly  $1,800  as  a  commission,  avarice  was  not 
satiated.  With  this  much  in  sight,  he  sought  an  additional 
commission  of  $344  from  the  rent  and  to  buy  the  land  at  less 
than  that  of  the  pretended  sale  to  Faragher  by  what  the  right 
of  way  would  come  to  at  $70  per  acre,  and  by  exchanging  the 
Kansas  land  priced  at  $1,600  with  $6,500  therefor  and  finally 
buying  it  for  $8,000  in  cash. 

Was  he  to  share  these  unlawful  profits  with  Faragher? 
If  so,  he  had  not  so  informed  that  individual.  As  said,  the 
evidence  conclusively  shows  that  the  pretended  sale  was  in  fact 
to  Lawrence  in  the  name  of  Faragher  or  to  Lawrence  and 
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Paragher.  The  letter  with  the  transactions  at  Oklahoma  City 
put  beyond  doubt,  what  appeared  from  the  testimony  of  de- 
fendants, that  the  making  of  the  contract  with  Faragher  was 
part  of  a  scheme  through  which  Lawrence  was  to  acquire  title 
to  the  property  and  sell  it  to  Dailey,  and  thereby  obtain  not 
merely  a  commission  but  a  portion  of  the  purchase  price  of, 
the  land.  Faragher  did  not  pay  a  cent  on  the  contract,  and 
neither  he  nor  Lawrence  so  designed.  Lawrence  retained  all 
papers,  and,  notwithstanding  the  contract  with  Faragher,  was 
to  have  title,  and  this  was  all  arranged  in  anticipation  of  a 
sale  to  Dailey.  Had  not  the  sale  to  Dailey  been  effected,  no 
argument  is  required  to  demonstrate  that  no  contract  would 
have  been  prepared  for  or  signed  by  Faragher.  The  latter 
understood  he  was  no  more  than  sharing  the  profits,  and  so 
did  Lawrence,  for  otherwise  the  latter  would  not  have  been 
trying  to  exchange  Kansas  land  for  it  or  trying  to  buy  it  at 
$400  less  than  the  selling  price  and  retain  the  rent  after  its 
actual  sale  to  another.  All  this  was  so  well  understood  that 
there  was  no  arrangement  between  Faragher  and  Lawrence  for 
a  transfer  of  title  from  the  former  to  the  latter  in  order  to 
enable  him  to  convey  to  Dailey.  As  said,  the  record  is  con- 
clusive that  the  i>apers  were  drawn  as  they  were  as  a  mere 
subterfuge  to  conceal  the  interest  of  defendant  Lawrence  in 
the  transaction  as  purchaser.  He  could  not  purchase  from 
himself  as  agent. 

The  cause  is  remanded  for  decree  canceling  the  contract 
and  expunging  the  record. — Reversed. 


Calhoun  County,  AppeUant,  v.  T.  W.  McCraby,  et  al., 

Appellees. 

Offlcers:    county  treasttrer:    accountino:    liability  for  distribu- 

1    TION  OF  funds.    It  is  the  duty  of  a  county  treasurer  to  credit  the 

public  funds  coming  into  his  hands  to  the  proper  accounts;   and 

where  his  failure  to  give  a  proper  credit  results  in  loss  to  the  county 
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or  to  the  parties  entitled  thereto,  he  and  his  sureties  on  his  bond  are 
liable  therefor.  Where  however  the  treasurer  accounted  for  and 
paid  over  to  his  successor,  upon  a  settlement  with  the  supervisors, 
Ul  funds  collected  and  remaining  in  his  hands,  the  mere  fact  that  he 
neglected  to  credit  a  certain  fund  with  collections  made  and  thus 
paid  over  did  not  create  a  liability  therefor;  as  it  will  be  presumed 
that  the  countj  and  its  officers,  holding  the  funds  as  trustee,  will 
make  the  proper  distribution  of  the  same. 

Same:  settlement  with  tbeasureb:  when  conclusive.  Where  a 
2  retiring  county  treasurer  made  a  settlement  with  the  supervisors  on 
an  apparently  full  and  fair  exposition  of  his  books  and  accounts, 
and  paid  to  his  successor  the  balance  found  chargeable  to  him,  such 
settlement  will  not  be  re-opened  except  upon  a  showing  of  fraud  or 
concealment  on  his  part,  or  of  mistake  on  the  part  of  the  super- 
visors ;  although  members  of  the  board  may  not  have  had  their  atten- 
tion called  to  specific  items  collected  and  belonging  to  a  certain 
fund  and  not  properly  credited  to  that  fund,  but  actually  accounted 
for. 

Appeal  from  Calhoun  District  Court. — Hon.  M.  E.  Hutchin- 
son, Judge. 

Tuesday,  May  6,  1913. 

Action  in  equity  for  an  accounting  for  certain  moneys 
alleged  to  have  been  collected  and  received  by  the  defendant 
in  his  official  capacity  as  treasurer  of  the  plaintiff  county  and 
for  recovery  of  such  sum  or  sums  upon  his  official  bond.  The 
issues  were  tried  to  the  court  and  the  petition  ordered  dis- 
missed.   Plaintiff  appeals. — Affirmed, 

Healy,  Bumquist  &  Thom^Sf  for  appellant. 

J,  B,  McCrary  and  E,  C.  Stevenson,  for  appellees. 

Weaver,  C.  J. — ^The  defendant  McCrary  is  a  former 
treasurer  of  Calhoun  county.  It  is  the  claim  of  the  plaintiff 
that  said  defendant  in  pursuance  of  his  official  duty  received 
payment  of  two  certain  items  of  tax  or  special  assessment 
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levied  for  the  benefit  of  a  certain  drainage  district  for  which 
moneys  he  has  made  no  proper  accounting  and  has  converted 
the  same  to  his  own  use.  The  collections  in  question  aggregate 
$943.25  and  were  evidenced  by  receipts  numbered,  respective- 
ly, 1,315  and  1,316.  They  are  also  designated  in  the  record 
as  Exhibits  B  and  C.  The  defendant  admits  the  collection  of 
said  items,  but  alleges  that  the  same  have  been  properly  ac- 
counted for  and  paid  over  by  him  to  his  successor  in  oflSce.  He 
concedes  that  he  erroneously  failed  to  carry  said  items  to  the 
credit  of  said  drainage  district  upon  the  books  of  his  oflSce, 
but  asserts  that  he  was  nevertheless  charged  with  the  full 
amount  in  making  final  settlement  with  the  board  of  super- 
visors, and  the  same  was  included  in  the  balance  paid  over 
by  him  at  the  conclusion  of  his  terra  of  oflSce.  In  other  words, 
the  substance  of  the  defense  is  that  the  only  error  or  irregu- 
larity in  the  matter  is  one  of  bookkeeping  only,  and  that  all 
the  moneys  received  by  him  in  the  manner  aforesaid  have 
been  fully  accounted  for  and  paid  over.  The  collections  in 
controversy  were  made  in  September,  1908.  Thereafter  in 
February,  1909,  defendant's  term  of  oflSce  having  expired, 
his  books  were  examined  by  a  person  designated  for  that 
purpose  by  the  board  of  supervisors,  and  upon  such  examina- 
tion being  had  a  settlement  was  made  between  the  defendant 
and  the  board;  the  defendant  paying  and  turning  over  to 
his  successor  the  balance  of  public  funds  found  to  be  in  his 
hands.  This  being  done,  the  board  approved  defendant's 
claim  for  unpaid  remainder  of  his  salary,  and  warrant  was 
issued  to  him  accordingly.  This  settlement  plaintiff  seeks 
to  impeach  on  the  ground  that  as  far  as  relates  to  the  two 
collections  above  mentioned  it  was  obtained  by  fraud  and  con- 
cealment on  the  part  of  defendant  and  by  accident,  over- 
sight, and  mistake  on  the  part  of  the  board  of  supervisors,  and 
that  such  fraud  and  mistake  were  not  discovered  until  the 
accounting  had  been  approved  and  the  warrant  issued  to  the 
defendant.  The  averments  of  fraud  and  mistake  are  denied  by 
the  defendant,  who  alleges  that  said  items  were  known  and 
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or  to  the  parties  entitled  thereto,  he  and  his  sureties  on  his  bond  are 
liable  therefor.  Where  however  the  treasurer  accounted  for  and 
paid  over  to  his  successor,  upon  a  settlement  with  the  supervisors, 
Ul  funds  collected  and  remaining  in  his  hands,  the  mere  fact  that  he 
neglected  to  credit  a  certain  fund  with  collections  made  and  thus 
paid  over  did  not  create  a  liability  therefor;  as  it  will  be  presumed 
that  the  county  and  its  officers,  holding  the  funds  as  trustee,  will 
make  the  proper  distribution  of  the  same. 

Same:  settlement  with  tbeasureb:  when  conclusive.  Where  a 
2  retiring  county  treasurer  made  a  settlement  with  the  supervisors  on 
an  apparently  full  and  fair  exposition  of  his  books  and  accounts, 
and  paid  to  his  successor  the  balance  found  chargeable  to  him,  such 
settlement  will  not  be  re-opened  except  upon  a  showing  of  fraud  or 
concealment  on  his  part,  or  of  mistake  on  the  part  of  the  super- 
visors ;  although  members  of  the  board  may  not  have  had  their  atten- 
tion called  to  specific  items  collected  and  belonging  to  a  certain 
fund  and  not  properly  credited  to  that  fund,  but  actually  accounted 
for. 

Appeal  from  Calhoun  District  Court. — Hon.  M.  E.  Hutchin- 
son, Judge. 

Tuesday,  May  6,  1913. 

Action  in  equity  for  an  accounting  for  certain  moneys 
alleged  to  have  been  collected  and  received  by  the  defendant 
in  his  official  capacity  as  treasurer  of  the  plaintiff  county  and 
for  recovery  of  such  sum  or  sums  upon  his  official  bond.  The 
issues  were  tried  to  the  court  and  the  petition  ordered  dis- 
missed.   Plaintiff  appeals. — Affirmed. 

Healy,  Bumquist  &  Thomas,  for  appellant. 

J,  B.  McCrary  and  E.  C.  Stevenson,  for  appellees. 

Weaver,  C.  J. — ^The  defendant  McCrary  is  a  former 
treasurer  of  Calhoun  county.  It  is  the  claim  of  the  plaintiff 
that  said  defendant  in  pursuance  of  his  official  duty  received 
payment  of  two  certain  items  of  tax  or  special  assessment 
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levied  for  the  benefit  of  a  certain  drainage  district  for  which 
moneys  he  has  made  no  proper  accounting  and  has  converted 
the  same  to  his  own  use.  The  collections  in  question  aggregate 
$943.25  and  were  evidenced  by  receipts  numbered,  respective- 
ly, 1,315  and  1,316.  They  are  also  designated  in  the  record 
as  Exhibits  B  and  C.  The  defendant  admits  the  collection  of 
said  items,  but  alleges  that  the  same  have  been  properly  ac- 
counted for  and  paid  over  by  him  to  his  successor  in  oflSce.  He 
concedes  that  he  erroneously  failed  to  carry  said  items  to  the 
credit  of  said  drainage  district  upon  the  books  of  his  office, 
but  asserts  that  he  was  nevertheless  charged  with  the  full 
amount  in  making  final  settlement  with  the  board  of  super- 
visors, and  the  same  was  included  in  the  balance  paid  over 
by  him  at  the  conclusion  of  his  term  of  office.  In  other  words, 
the  substance  of  the  defense  is  that  the  only  error  or  irregu- 
larity in  the  matter  is  one  of  bookkeeping  only,  and  that  all 
the  moneys  received  by  him  in  the  manner  aforesaid  have 
been  fully  accounted  for  and  paid  over.  The  collections  in 
controversy  were  made  in  September,  1908.  Thereafter  in 
February,  1909,  defendant's  term  of  office  having  expired, 
his  books  were  examined  by  a  person  designated .  for  that 
purpose  by  the  board  of  supervisors,  and  upon  such  examina- 
tion being  had  a  settlement  was  made  between  the  defendant 
and  the  board;  the  defendant  paying  and  turning  over  to 
his  successor  the  balance  of  public  funds  found  to  be  in  his 
hands.  This  being  done,  the  board  approved  defendant's 
claim  for  unpaid  remainder  of  his  salary,  and  warrant  was 
issued  to  him  accordingly.  This  settlement  plaintiff  seeks 
to  impeach  on  the  ground  that  as  far  as  relates  to  the  two 
collections  above  mentioned  it  was  obtained  by  fraud  and  con- 
cealment on  the  part  of  defendant  and  by  accident,  over- 
sight, and  mistake  on  the  part  of  the  board  of  supervisors,  and 
that  such  fraud  and  mistake  were  not  discovered  until  the 
accounting  had  been  approved  and  the  warrant  issued  to  the 
defendant.  The  averments  of  fraud  and  mistake  are  denied  by 
the  defendant,  who  alleges  that  said  items  were  known  and 
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expressly  considered  in  the  settlement  and  that  proper  ac- 
counting therefor  has  been  made.  The  trial  court  found  for 
the  defendant  and  dismissed  the  bill. 

The  grounds  assigned  for  reversal  are  variously  stated, 
but  they  are  to  the  general  effect  that  the  record  clearly  makes 
a  case  for  recovery  by  the  plaintiff. 

It  is  argued  that,  even  if  it  be  true  that  the  money  went 

into  the  county  treasury  as  contended  by  the  defendant,  it 

constitutes  no  defense  to  this  action,  and  that  defendant's 

1.  ofpicbrs.  conceded  failure  to  place  the  sums  so  received 

•  uJ-CT*:^nc^Mt-   ^  *^^  credit  of  the  proper  drainage  district 

for  'dis*ribu-^      makes  a  conclusive  showing  for  a  recovery  in 

tion  of  funds.      .■••  ..  t  ^_a      u  xi.*  'x- 

this  action.  In  support  of  this  proposition, 
the  case  of  Custer  v.  Tunley,  13  S.  D.  7  (82  N.  W.  84,  79  Am. 
St.  Rep.  870),  is  cited.  But  the  precedent  relied  upon  is  not 
quite  in  point,  and  the  reasoning  of  the  argument  appears  to 
us  to  be  over  technical.  It  is  true  that  under  the  law  it 
was  the  defendant's  duty  not  only  to  collect  the  money,  but 
also  to  credit  it  to  the  proper  account  upon  the  books,  and,  if 
his  failure  to  make  such  entry  has  resulted  in  any  loss  or 
damage  to  the  county  or  to  the  drainage  district  entitled  to  the 
money  so  collected,  defendant  and  the  sureties  upon  his  bond 
should  be  held  to  account  therefor.  Such  was  the  situation 
in  the  cited  case.  Custer  v.  Tunley,  supra.  There  the  treasurer 
had  not  only  failed  to  enter  the  collection  of  certain  school 
funds  in  the  proper  account,  but  had  credited  and  distributed 
them  to  the  wrong  district.  Under  such  circumstances,  it 
was  very  properly  held  that  the  treasurer  could  not  cast  upon 
the  county  or  upon  the  school  district  the  burden  of  pursuing 
the  fund  in  the  hands  of  the  district  to  which  he  improperly 
distributed  it.    But  such  is  not  the  case  here  presented. 

It  is  the  claim  of  the  defendant,  not  that  the  money  has 
been  distributed  to  the  wrong  drainage  district,  but  that  the 
money  is  in  the  hands  of  the  county  or  its  treasurer  who  is 
the  proper  trustee,  and  nothing  is  required  to  adjust  the  ap- 
parent discrepancy  except  the  entry  of  the  proper  credit.    He 
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asserts  that  upon  the  final  accounting  he  was  charged  with 
these  very  collections,  and  that  in  paying  over  the  balance 
thus  found  he  performed  his  full  duty  in  the  premises.  This 
claim,  if  supported  by  the  record,  constitutes  in  our  opinion 
a  complete  defense  to  the  claim  sued  upon.  If  the  county, 
which  is  the  trustee  of  the  drainage  district  for  the  receipt  and 
distribution  of  the  tax,  has  received  and  has  in  its  possession 
or  control  the  money  collected  by  the  defendant,  it  cannot 
equitably  demand  another  accounting  or  payment. 

It  follows,  we  think,  that  the  controlling  questions  in  this 
case  are  those  of  fact.  Did  the  defendant  account  for  these 
two  collections  in  his  final  settlement  with  the  board  of  super- 
visors ?  Has  the  plaintiff  shown  any  fraud,  oversight,  or  mis- 
take justifying  a  reopening  of  said  settlement  and  the  award- 
ing of  judgment  against  the  defendant  f 

We  shall  not  enter  upon  any  rehearsal  of  the  testimony. 
There  has  been  no  attempt  to  bring  into  this  record  all  the 
accounts  and  items  which  make  up  the  aggregate  of  moneys 
2  samb  •  settle-  ^^ich  defendant  accounted  for  and  paid  over 
urS*^- w"en  c<Sf-  ^P^^  retiring  from  his  oflSce  as  treasurer,  and, 
elusive.  while  the  showing  made  upon  the  appeal  is 

not  always  as  clear  or  as  satisfactory  as  could  be  wished, 
we  think  the  weight  of  testimony  sustains  the  conclusion 
of  the  trial  court  that  the  collections  in  controversy  were 
considered  and  adjusted  in  the  final  settlement  between  the 
defendant  and  the  board.  Some  point  is  made  in  argu- 
ment as  to  the  burden  of  proof  upon  these  matters,  but,  what- 
ever may  be  the  rule  as  applied  to  this  case,  we  are  disposed  to 
the  view  that  the  preponderance  of  the  testimony  is  with  the 
defendant.  We  may  add,  however,  that  the  settlement  had 
between  the  parties  upon  an  apparently  fair  and  full  exposi- 
tion of  the  books  and  accounts  of  the  office,  the  payment  by 
defendant  to  his  successor  of  all  moneys  then  found  charge- 
able against  him,  and  the  issuance  to  defendant  of  a  warrant 
for  the  full  balance  appearing  to  be  due  to  him  from  the 
county  are,  to  say  the  least,  very  persuasive  circumstances  cor- 
roborating and  sustaining  the  defense. 


460  Detmck  v.  Patterson.  [159  Iowa 

We  find  no  testimony  indicating  any  fraud  or  conceal- 
ment on  the  part  of  defendant  or  of  mistake  on  the  part  of 
the  board  of  supervisors  which  calls  for  a  reopening  of  the 
settlement  or  deprives  the  defendant  of  the  right  to  rely  there- 
on. It  may  be  that  the  attention  of  the  individual  members  of 
the  board  was  not  called  specifically  to  these  two  items  of  col- 
lection. Indeed,  it  was  not  practically  possible  that  they  should 
examine  and  carry  in  remembrance  all  the  thousands  of  items 
contained  in  all  the  records  and  books  of  the  office.  To  aid  in 
this  respect  they  exercised  their  right  to  employ  an  expert 
accountant,  who  did  examine  the  accounts  in  detail  and  re- 
ported the  result  of  his  findings.  The  board  appears  to  have 
satisfied  itself  of  the  correctness  of  the  result  thus  ascertained 
and  ratified  it.  That  the  accountant  charged  the  defendant 
with  the  collections  in  question,  and  that  they  were  included 
in  the  amount  for  which  defendant  was  required  to  account 
and  did  account,  there  can  be  little  doubt. 

The  argument  of  counsel  that  the  result  of  this  con- 
clusion is  to  impose  a  loss  upon  the  drainage  district  to  the 
extent  of  these  collections  is  not  sound.  As  we  have  already 
said,  there  is  nothing  to  indicate  that  this  money  has  been 
diverted  to  any  other  district,  but  rather  that  the  amount 
remains  in  the  treasury  awaiting  proper  credit  thereof  to  the 
account  of  the  district  to  which  it  belongs.  We  must  assume 
that  the  county  and  its  officers  will  do  their  duty  in  this 
respect  and  no  loss  result  to  any  one. 

We  find  no  sufficient  ground  for  interference  with  the 
judgment  below,  and  the  same  is  Affirmed. 


Nellie  Detrick  and  Mattie  Hannah,  Appellants,  v.  Isaac 

Patterson,  Appellee. 

Fraadulent  conveyances:    btjbdek  of  proof:    evidence.    In  an  action 

1    to  cancel  a  conveyance  on  the  ground  of  fraud  the  burden  is  upon 

the  plaintiflf  to  establish  the  fraud  by  clear  and  satisfactory  evidence, 
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unless  a  confidential  or  fiduciary  relation  between  the  parties  is 
shown  to  have  existed^  and  then  the  burden  of  showing  the  good  faith 
of  the  transaction  is  shifted  and  placed  upon  the  grantee.  In  this 
action  the  evidence  is  held  insufficient  to  show  fraud  on  the  part  of 
defendant,  who  was  an  uncle  of  plaintiff 's,  or  to  establish  such  a  con- 
fidential relationship  of  the  parties  as  to  place  the  burden  of  show- 
^g  good  faith  on  him. 

Cancellation  of  instruments:    restobation  of  consideration.    Where 

2  all  the  parties  to  a  quit  claim  deed  understood  at  the  time  that  full 
title  to  the  real  estate  was  being  convejed  to  the  grantee  and  a  fair 
consideration  was  paid  therefor,  but  the  grantors  did  not  in  fact 
have  the  title,  before  a  suit  could  be  maintained  to  set  aside  a  sub- 
sequent deed  given  to  perfect  the  title,  on  the  ground  that  it  was 
obtained  by  fraud,  it  was  necessary  for  the  grantors  to  restore  or 
offer  to  restore  the  consideration  received. 

Pleadings:     amendments.     It   is  the  rule  to  permit  amendments  to 

3  pleadings  at  any  stage  of  the  cause,  so  long  as  prejudice  does  not 
result  to  the  adverse  party.  In  the  instant  case  an  amendment  to 
conform  the  pleadings  to  the  evidence  was  not  prejudicial,  on  the 
ground  that  it  deprived  the  opposite  party  of  the  right  of  cross- 
examination  and  the  introduction  of  further  evidence  to  meet  the 
new  issues;  especially  as  he  did  not  ask  to  have  the  case  re-opened, 
and  the  evidence  introduced  was  pertinent  to  the  newly  pleaded  facts 
and  the  cross-examination  had  been  thorough. 

Appeal  from  Crawford  District  Court. — Hon.  F.  M.  Powers, 

Judge. 

Wednesday,  May  7,  1913. 

Action  to  set  aside  conveyance  of  real  estate  alleged  to 
have  been  procured  through  fraud.  Trial.  Decree  against 
plaintiffs  on  their  petition,  and  for  defendant  on  his  cross- 
petition.    Plaintiffs  appeal. — Affirmed, 

John  Newhum  and  Church  &  McNtdly,  for  appellants. 

Conner  &  Lolly ^  for  appellee. 

WiTHROW,  J. — Plaintiffs  are  nieces  of  the  defendant,  and 
of  Robert  N.  Patterson,  who  died  intestate  in  1874,  seised 
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of  the  land  in  controversy,  he  at  the  time  being  unmarried, 
having  no  issue,  and  his  mother,  the  grandmother  of  plain- 
tiffs, was  his  sole  heir.  The  mother  of  plaintiffs  died  before 
her  brother,  Robert  N.  Patterson;  and  at  the  time  of  the 
different  transactions  hereinafter  referred  to  the  plaintiffs, 
with  their  brothers,  upon  the  death  intestate  of  the  grand- 
mother,  Margaret  Patterson,  were  entitled  to  share  in  her 
estate.  She  died  in  1896  or  1897.  After  the  death  of  Robert 
N.  Patterson,  acting  upon  the  theory  and  under  the  belief 
that  his  brother,  the  appellee,  and  his  sister  and  the  heirs  of 
his  deceased  sister,  the  mother  of  appellants,  were  entitled 
to  his  estate,  the  appellee,  by  negotiations  which  were  con- 
cluded in  1883,  procured  from  all  of  said  parties  quitclaim 
deeds  to  the  land  in  controversy,  and  to  each  of  the  grantors 
he  made  payment  for  their  respective  interests  at  the  rate 
of  about  $24  per  acre  for  the  land,  which  is  shown  by  the 
evidence  to  then  have  been  its  fair  market  value.  It  appears 
that  at  such  time  the  grantors  desired  to  get  their  interests 
in  the  estate  of  Robert  N.  Patterson.  No  other  conclusion 
can  fairly  be  reached  from  the  evidence  than  that,  at  the 
time  of  the  quitclaim  deeds,  all  parties  to  the  transaction  be- 
lieved and  acted  upon  the  belief  that  by  such  conveyances 
the  grantors  were  the  owners  of  the  interests  conveyed,  and 
were  intending  to  vest  such  interests  in  the  grahtee,  the  ap- 
pellee. At  the  time  of  such  conveyances,  however,  the  title 
to  the  real  estate  was  in  Margaret  Patterson,  mother  and 
sole  heir  of  Robert  N.  Patterson,  and  the  grantors  had  no 
interest  in  the  land  subject  to  conveyance.  The  land  is  the 
north  half  of  section  12,  township  84,  range  37;  the  south 
half  of  the  section  having  been  at  the  time  of  the  quitclaim 
deeds  owned  by  the  appellee.  So  far  as  the  evidence  dis- 
closes the  mother  of  appellee  gave  but  little  attention  to 
business  affairs,  but  approved  the  procuring  of  the  quitclaim 
deeds,  and,  as  before,  continued  to  reside  with  her  son,  the 
appellee,  and  from  the  income  of  the  lands  was  provided  sup- 
port.   This  statement  of  facts,  as  to  which  there  is  no  real 
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dispute,  is  necessary  to  a  proper  understanding  of  the  sub- 
sequent conveyance,  which  is  the  one  in  controversy.  After 
the  death  of  his  mother,  Margaret  Patterson,  having  been 
advised  that  his  record  title  to  the  land  was  incomplete,  the 
appellee  sought  and  procured  without  the  payment  of  any 
new  consideration  a  warranty  deed  to  the  land  signed  by  all 
the  other  heirs  of  Margaret  Patterson,  the  deed  bearing  date 
October  26,  1897. 

This  action  by  the  appellants  to  set  aside  such  conveyance 
was  brought  March  17,  1911,  charging  that  as  to  them  the 
warranty  deed  was  without  consideration;  that  it  was  ob- 
tained by  false  and  fraudulent  representations,  made  to  them 
by  the  appellee,  that  he  owned  the  land,  that  they  owned 
no  interest  in  the  land,  and  that  there  was  a  flaw  in  the 
title  which  the  deed  would  cure,  and  that  as  a  favor  to  him 
he  wished  them  to  sign  the  deed;  that  they  had  full  and 
complete  confidence  in  the  defendant,  appellee,  who  is  their 
uncle,  he  having  handled  their  business  affairs  for  them  since 
their  childhood  and  since  they  arrived  at  maturity;  and 
having  complete  confidence  in  him,  and  reljdng  upon  his 
said  statements  that  they  had  no  interest  in  the  land,  they 
executed  such  conveyance.  Then  follows  a  pleading  of  his 
knowledge  of  the  fraud,  and  that  it  was  with  intent  to  de- 
ceive them.  They  aver  that  such  fraud  was  not  discovered 
until  1910.  The  defendant  denies  all  fraud  or  intended 
fraud,  and  states  that  the  quitclaim  deeds  of  1883,  which 
he  sets  out,  were  made  for  a  full  consideration,  with  the 
full  consent  and  approval  of  his  mother,  and  that  it  was 
then  believed  by  all  parties  that  he  was  purchasing  by  said 
quitclaim  deeds  all  interests  except  his  own  in  the  land ;  and 
that  the  instrument  in  controversy  ratified,  confirmed,  and 
reinforced  the  quitclaim  deeds.  He  pleads  adverse  posses- 
sion for  more  than  ten  years,  and  by  way  of  estoppel  that 
the  appellants  received  the  full  value  of  the  shares  in  the 
land  which  would  have  been  theirs  had  they  then  taken  di- 
rectly as  heirs  of  Robert  N.  Patterson;  that  they  have  re- 
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tained  such  consideration,  and  have  never  offered  to  restore 
the  same  to  appellee.  By  cross-petition  defendant^  appellee, 
prayed  that  his  title  to  the  land  be  quited  in  him  as  against 
these  claimants. 

II.  In  the  first  instance  the  burden  of  proof  is  upon  the 
plaintiffs  to  establish  fraud  in  the  transaction  by  evidence 

which  is  clear  and  satisfactory.    If  confiden- 

1.  Fraudulent  ..   ,  y»j      •   i        i   j.*  v    x  xt_  x- 

coNviYANCEs:     tial  or  uducial  relations  between  the  parties 

barden  of  _     ,  ,  .        _  ,      ,.  ,11 

Droof :  cvi-        are  shown  to  have  existed  at  the  time,  the  bur- 

aence. 

den  then 'falls  upon  the  grantee  to  show  that 
the  transaction  was  free  from  fraud  or  over-reaching  made 
possible  because  of  such  relation. 

III.  The  appellants,  nieces  of  the  appellee,  both  testified 
in  general  terms  that  they  had  often  been  in  their  uncle's 
home,  lived  near  by  him  for  many  years,  and  Mrs.  Hannah, 
when  a  girl,  for  a  while  resided  with  him ;  that  they  frequently 
received  and  relied  upon  his  advice,  and  had  confidence  in 
him,  which  induced  them  to  rely  upon  his  statements  when 
executing  the  warranty  deed.  Brought  to  more  detail  in 
statement,  neither  was  able  to  give  any  particular  instance  of 
business  advice  or  confidence,  excepting,  in  the  case  of  each, 
marriage  problems,  which  on  the  part  of  Mrs.  Detrick  arose 
long  after  the  execution  of  the  warranty  deed,  and  as  to  Mrs. 
Hannah  was  only  an  expression  of  approval  of  her  intended 
marriage.  Both  seem  to  be  women  of  self-reliance  and  in- 
dependent thought.  It  incidentally  appears  that  the  trouble 
between  the  parties,  of  which  this  is  one  of  the  angles,  if 
they  had  before  existed,  became  acute  when  their  uncle  made 
known  his  intention  to  take  a  wife,  which  in  point  of  time 
is  nearly  coincident  with  their  claimed  discovery  of  the  fraud 
which  is  charged. 

The  appellee  in  his  testimony  denied  that  any  confiden- 
tial relations  had  existed  other  than  a  friendly  attitude  that 
naturally  resulted  from  their  relationship.  He  was  not  nor 
had  not  been  their  advisor  as  to  any  matters  excepting  as 
stated  in  particular  by  them,  and  he  denies  that,  at  the  time 
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of  procuring  the  signatures  of  the  parties  to  the  warranty 
deed,  he  used  any  deceit  or  made  any  representations  as  to 
his  or  their  title  as  claimed  by  them.  The  evidence  faUs 
short  of  that  which  is  necessary  to  establish  fraud.  In  the 
light '  of  the  previous  quitclaim  deeds  it  rather  shows  an 
act  quite  in  harmony  with  a  purpose  to  make  good  that  which 
was  by  all  parties  supposed  to  be  good,  but  really  was  fatally 
defective;  and  although  a  legal  obligation  to  do  so  may  not 
have  existed,  when  done  the  deed  was  consistent  with  good 
morals  and  fair  dealing.  Did  the  burden  of  proof  change? 
The  relationship  between  the  parties  was  not  that  of  parent 
and  child,  guardian  and  ward,  nor  such  as  is  usually  con- 
sidered that  close  and  confidential  association  which  requires 
that  in  business  affairs  the  utmost  good  faith  shall  at  aU 
times  be  shown.  We  are  not  able  to  find  in  this  evidence, 
in  the  degree  of  strength  which  such  a  claim  requires,  that 
which  establishes  either  the  existence  of  such  a  duty,  or 
facts  which,  were  it  shown,  would  amount  to  its  violation. 

IV.  It  quite  satisfactorily  appears  that  in  the  transac- 
tion in  1883  resulting  in  the  quitclaim  deeds,  all  parties  to  it 

understood  and  believed,  although  erroneously 
OP  iNSTRu-^^''     so,  that  the  full  title  to  the  real  estate  in  ques- 

MHNTS  *    PCS" 

toration  of        tion  was  being  conveyed  to  Isaac  Patterson. 

consideration. 

There  was  a  mutual  mistake  which  induced 
the  transaction.  The  appellants  received  a  fair  consider- 
ation for  the  part  understood  to  have  been  conveyed.  They 
have  not  offered  to  restore  to  the  appellee  the  consideration 
with  which  he  then  parted.  It  would  be  inequitable  to  grant 
to  appellants  that  which  they  now  claim,  and  at  the  same 
time  leave  them  in  possession  of  that  which  they  received. 
They  have  not  offered  to  do  equity.  This  is  necessary  to 
the  assertion  of  claimants'  rights  in  a  court  of  equity.  Savoie 
V.  Savoie,  134  Iowa,  672. 

V.  There  having  been  a  failure  to  establish  fraud  or 

equitable  rights  in  appellants  it  is  unnecessary  to  consider  the 

plea  of  adverse  possession  as  a  defensive  one.    The  evidence 
Vol.  159  IA.--30 
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shows  such  possession  by  him  under  claim  of  right  and  color 
of  title  as  to  warrant  the  action  of  the  trial  court  in  quieting 
the  title  in  him  as  against  the  claims  of  appellants. 

VI.  At  the  close  of  all  the  testimony  the  court  upon  ap- 
plication, permitted  the  defendant  to  file  an  amendment  to  his 
3  plbadinqs  •  answer,  setting  up  by  way  of  defense  new  aver- 
amendments.  ments  which  had  been  covered  by  the  proof. 
Of  this  complaint  is  made.  The  right  to  file  amendments 
at  any  stage  of  the  case  is  liberally  granted  by  the  courts, 
so  long  as  such  may  not  result  in  prejudice  to  the  rights  of 
the  adverse  party.  The  appellants  urge  that  they  were  de- 
prived of  the  right  to  fully  cross-examine  the  witnesses  and 
introduce  testimony  upon  the  new  theories  or  defense  pre- 
sented by  the  amendment.  Beyond  objecting,  at  the  time, 
to  the  filing  of  the  amendment  the  record  does  not  show  that 
the  appellants  sought  to  have  the  case  reopened  that  they 
might  meet  the  new  questions  pleaded.  As  the  evidence 
introduced  had  pertinent  application  to  the  newly  pleaded 
facts,  and  cross-examination  had  apparently  been  thorough, 
we  find  no  prejudice  resulting  from  the  filing  of  the 
amendment. 

The  decree  of  the  lower  court  is  right  and  is  Affirmed. 


Alma  Lemke,  Appellee,  v.  Herman  Pranzenburo,  Appellant. 

Marriage  and  divorce:    breach  of  contract:    issues.     Where  the 

1  plaintiff  in  an  action  for  breach  of  a  marriage  contract  pleaded 
an  unconditional  mutual  promise,  and  the  defendant  while  admit- 
ting the  engagement  pleaded  that  the  promise  of  marriage  was  con- 
ditional upon  the  plaintiff's  regaining  her  health,  which  she  never 
did,  and  for  that  reason  defendant  renounced  the  promise,  the  case 
was  properly  submitted  on  both  issues  presented  by  the  petition  and 
answer. 

Same:    action  for  breach:    condition  precedent.    Upon  the  breach 

2  of  an  unconditional  promise  of  marriage  the  plaintiff  is  under  no  obli- 
gation to  tender  performance  as  a  condition  precedent  to  suit  for 
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damages;  but  if  there  was  in  fact* no  renunciation,  or  time  fixed  for 
consummation  of  the  contract,  a  request  or  offer  of  performance  is 
necessary. 

Same:     ill-health  as  a  defense.    Where  defendant  knew  that  plaintiff 

3  was  in  ill-health  at  the  time  of  his  promise  of  marriage  that  fact 
was  not  a  defense  to  her  action  for  breach  of  the  contract. 

Same:     evidence.    "Where  the  defendant  admitted  that  he  promised  to 

4  marry  plaintiff  on  condition  that  she  regained  her  health,  and  sug- 
gested that  she  consult  a  certain  physician  regarding  her  health, 
which  she  did  and  reported  to  defendant  that  he  advised  her  she 
was  practically  cured,  it  was  proper  for  the  physician  to  testify  to 
that  fact  and  that  such  trouble  as  she  still  had  would  disappear  with 
her  marriage. 

Same:     evidence  of  value.     The  plaintiff  in  an  action  for  breach  of 

5  marriage  promise  is  competent  to  testify  to  her  knowledge  of  the 
value  of  defendant 's  property. 

Same:     damages:     mitigation:     instruction.     Where  the  defendant, 

6  knowing  of  plaintiff's  ill-health  at  the  time  of  his  promise  of  mar- 
riage, did  not  plead  that  fact  in  mitigation  of  damages,  failure  of 
the  court  to  instruct  that  the  jury  might  consider  that  fact  in  miti- 
gation was  not  erroneous. 

Same:    value   of   defendant's    propertt:    evidence:    instruction. 

7  Where  the  evidence  warrants  it  is  proper  for  the  court  to  instruct 
the  jury  to  consider  the  pecuniary  advantage  to  plaintiff  which 
would  result  from  the  marriage,  and  in  the  instant  case,  while  the 
evidence  is  meager,  it  is  held  sufficient  to  justify  the  instruction. 

Same:     excessive  damages.     Where  it  appeared  that  defendant  was 

8  about  to  inherit  the  sum  of  $60,000  a  verdict  for  $4,250  was  not 
excessive  for  his  refusal  to  marry  plaintiff. 

Appeal  from  Benton  District  Court, — Hon.  Clarence 

Nichols,  Judge. 

Thursday,  May  8,  1913. 

Action  for  breach  of  promise  of  marriage.  Trial  to  a 
jury.  Verdict  and  judgment  for  plaintiff  in  the  sum  of  $4,250, 
and  defendant  appeals. — Affirmed. 
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Wctde,  Dutcher  &  Davis,  for  appellant. 

M.  J.  Tobin,  for  appellee. 

Deemeb,  J. — ^Plaintiff  alleges  that  there  was  a  mutual 
agreement  of  marriage  entered  into  between  her  and  defend- 
ant some  time  in  the  month  of  December  of  the  year  1907 ;  that 
some  time  in  May  of  the  year  1911  the  time  for  the  consumma- 
tion thereof  was  fixed  in  the  fall,  or  September,  of  that  year; 
and  that  in  July  of  the  year  1911  defendant  renounced  his 
promise  and  failed  to  marry  plaintiff  as  agreed.  Defendant 
admits  his  engagement  with  plaintiff,  but  says  it  was  condi- 
tional ux>on  her  regaining  her  health ;  that  this  she  never  did ; 
that  instead  of  renouncing  his  promise  in  July  of  the  year 
1911,  as  alleged,  the  matter  was  talked  over  and  the  marriage 
indefinitely  postponed  on  account  of  the  condition  of  plaintiff's 
health ;  that  the  matter  was  not  taken  up  again,  either  by  him 
or  the  plaintiff;  and  that  plaintiff  left  her  usual  place  of  resi- 
dence and  never  attempted  to  resume  the  engagement  or  to 
reconsider  the  same.  On  these  issues,  the  case  was  tried, 
resulting  in  the  verdict  and  judgment  hitherto  stated. 

Many  propositions  are  relied  upon  for  a  reversal,  and 
it  is  strenuously  insisted  that  there  is  not  sufiScient  testimony 
to  support  the  verdict  and  that  the  trial  court  submitted  an 
issue  not  made  by  the  pleadings. 

The  trial  court  instructed,  not  only  upon  the  claim  made 

by  plaintiff  in  her  petition,  but  also  upon  the 

divorcb:  contract  alleged  by  defendant  in  connection 

breach  of  con- 

tract :  issues,     with  plaintiff's  reply  thereto,  and  in  this  there 

was  no  error.    The  law  on  this  subject,  as  announced  in  an 

early  case,  is  as  follows: 

In  the  present  case  the  defendants,  in  addition  to  the 
general  denial,  pleaded  another  and  different  contract,  by 
the  terms  of  which  the  plaintiff  was  to  be  compensated  in  a 
different  manner  than  under  the  contract  referred  to  in  the 
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petition.  It  is  unnecessary  to  determine  whether  the  defend- 
ants were  compelled  to  so  plead.  It  was  clearly  competent 
for  them  to  do  so.     (Code,  Section  2655.) 

We  have,  then,  the  case  where  the  plaintiff  claims  to 
recover  under  a  certain  contract,  and  the  defendants  saying 
not  so,  but  under  the  contract  set  up  by  them ;  or  more  cor- 
rectly, perhaps,  the  defendants  assert  the  plaintiff  is  to  be 
compensated  under  the  contract  set  up  in  the  answer.  The 
material  difference  between  the  contracts  is  the  manner  in 
which  the  compensation  was  to  be  ascertained. 

There  was  evidence  introduced  tending  to  support  both 
of  these  contracts,  and  also  tending  to  show  a  basis  for  com- 
puting the  compensation  to  which  the  plaintiff  was  entitled 
under  the  contract  pleaded  in  the  answer. 

Upon  the  supposition  both  parties  introduced  all  the 
evidence  they  had,  and  the  case  was  fully  and  fairly  tried, 
we  think  the  plaintiff  should  be  permitted  to  recover,  although 
the  jury  may  have  found  he  was  only  entitled  to  recover 
on  the  contract  pleaded  by  the  defendant.  The  great  and 
primary  object,  under  -the  Code  practice,  is  to  give  every 
litigant  a  fair  trial  on  the  merits  of  his  action  or  defense,  as 
the  same  tnay  be  stated  in  the  pleadings.  Unnecessary  de- 
lays should  be  avoided,  and  this  is  true  as  to  costs.  If  the 
trial  has  been  fair  in  every  respect  upon  the  merits  of  the 
controversy,  the  plaintiff  should  not  be  sent  out  of  court  or 
beaten  by  an  instruction  to  the  jury,  and  thus  compelled  to 
bring  another  action  because  of  a  mistake  in  the  statement 
of  his  cause  of  action  in  his  petition,  if  the  mistake  has  been 
cured  by  any  other  pleading  on  file. 

In  the  present  case,  as  a  defense,  the  defendants  pleaded, 
it  will  be  supposed,  the-  only  and  actual  contract.  It  will 
further  be  supposed  such  contract  was  established  to  the 
satisfaction  of  the  jury,  and  the  plaintiff  proved  how  much 
he  was  entitled  to  recover  under  such  contract;  but  the 
defendants  say  the  plaintiff  should  not  recover  because  we 
pleaded  the  true  contract  and  the  plaintiff  a  false  one.  To 
allow  this  to  prevail  seems  to  us,  under  our  system  of  plead- 
ing and  practice,  to  be  given  importance  to  a  technicality 
which  should  not,  under  the  circumstances  of  this  case,  be 
tolerated.  (Cook  v.  Smith,  54  Iowa,  636.  See,  also,  CoJMns  v. 
Collins,  46  Iowa,  60;  Miller  v.  MHoslowsky,  153  Iowa,  135.) 
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There  was  also  sufficient  testimony  of  an  unconditional 
promise  by  defendant  and  of  his  renunciation  of  his  agree- 
ment to  take  the  case  to  a- jury. 

Again,  as  defendant  failed  to  perform  his  agreement,  in 
accord  with  the  claim  made  by  the  plaintiif,  and,  in  fact,  re- 
nounced the  same  and  closed  his  attentions  to  her,  plaintiff 
2    Same  •  action     ^^  under  uo  obligations  to  offer  performance 

S^nmSon^prl     ^^  ^^^  P^^t-    ^*^^  ^-  ^^^^^>  ^^^  I<>wa,  61 ;  5 
^^®**®°^  Cyc.  pp.  1001  and  1005,  and  cases  cited ;  Jones 

V.  Layman,  123  Ind.  569  (24  N.  E.  363). 

Of  course,  if  there  be  no  renunciation  or  time  fixed,  a 

request  for  or  tender  of  performance  is  necessary.    Fible  v. 

CapUnger,  13  B.  Mon.  (Ky.)  464.- 

II.  That  plaintiff  was,  to  defendant's  knowledge,  in  ill 
health  at  the  time  the  promise  was  made  is  no  defense.  Walker 
V.  Johnson,  6  Ind.  App.  600  (33  N.  E.  267,  34  N.  E.  100) ; 

Onng  v.  Lerch,  112  Pa.  244  (3  Atl.  841,  56 
health  as  a  de-    Am.  Rep.  314).     Defendant  did  not  plead 

plaintiff's  ill  health  in  mitigation  of  damages, 
and,  from  the  testimony,  a  jury  was  justified  in  finding  that 
plaintiff  had  practically  recovered  her  health  at  the  time  she 
claims  defendant  renounced  his  promise. 

III.  At  defendant's  suggestion,  plaintiff  went  to  see  a 
certain  doctor,  and,  after  being  treated  by  this  doctor,  he 
announced  that  she  was  practically  cured;  thib  fact  she  re- 
4    samb-  evi-         ported  to  defendant,  as  was  contemplated  by 

dence.  f^^  parties;  and  the  doctor  was  also  per- 

mitted to  testify,  over  defendant's  objections,  as  to  what  he 
told  plaintiff  regarding  her  recovery.  There  was  no  error  in 
admitting  this  testimony,  for  plaintiff  went  to  this  doctor, 
at  defendant's  request,  for  treatment  and  for  his  report  as  to 
the  nature  of  the  case.  Plaintiff  had  also  testified,  without 
objections,  as  to  what  the  doctor  told  her ;  and  the  testimony 
of  the  doctor  was  in  any  event  nonprejudicial.  This  doctor 
also  testified  to  the  fact  that  plantiff  had  recovered  her  health, 
and  that  such  slight  trouble  as  she  had  would  be  cured  by 
marriage. 
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IV.  An  objection  to  certain  testimony  offered  by  plain- 
tiff, as  to  the  amount  of  property  owned  by  defendant,  was 
overruled,  and,  as  we  think,  correctly.  The  question  called  for 
plaintiff's  knowledge  of  values  and  was  perfectly  competent. 

Moreover,  the  testimony  as  to  the  value  was 
dencl'of  '         taken  conditionally,  and  defendant's  counsel 

did  not  thereafter  renew  his  objections.  There 
was  no  error  here.  Wmklemans  v.  Railway  Co.,  62  Iowa,  11 ; 
Kenosha  Co.  v.  Shedd,  82  Iowa,  540;  Herriman  v.  Layman, 
118  Iowa,  590;  Bicker  v.  Davis  (Iowa),  139  N.  W.  1110; 
Heusinkveld  v.  Insurance  Co.,  106  Iowa,  229;  Femback  v. 
Waterloo,  76  Iowa,  598. 

v.    As  already  indicated,  plaintiff  was  in  ill  health  at 

the  time  the  engagement  was  entered  into,  but  of  this  de- 

6    Same-  dam-       fcndant  had  knowledge;  and  it  is  uniformly 

tSS ;  Ss^i-     ^^^^  ^^^^  ®^^^  ^11  health  is  not  a  defense  to  a 

^^^  breach  of  promise  suit.    Goddard  v.  Westcott, 

82  Mich.  180. 

Her  ill  health  was  not  pleaded  in  mitigation  of  damages, 

and  defendant  asked  no  instruction  with  reference  thereto. 

« 

The  trial  court  did  not  err,  therefore,  in  failing  to  instruct 
the  jury  that  they  might  consider  plaintiff's  ill  health  in  miti- 
gation of  damages.  Vierling  v.  Binder,  113  Iowa,  337;  Beans 
V.  Denny,  141  Iowa,  52. 

VI.  The  trial  court  instructed  that  the  jury,  in  awarding 
damages,  might  consider  the  money  value  or  worldly  ad- 
vantage to  plaintiff  of  the  marriage,  and  that  defendant's 

financial  condition,  so  far  as  shown  by  the  evi^ 

^'  o^^de'fendumt's    dehce,  might  be  considered  in  determining  the 

fence  rTn-  ^^      amount.    This  is  said  to  be  erroneous,  because 

there  is  no  testimony  showing  defendant's 
financial  condition.  It  is  true  that  the  testimony  upon  these 
propositions  is  somewhat  meager;  but  it  is  shown  that  he  was 
operating  a  large  farm  near  Keystone,  in  this  state ;  that  he 
was  expecting  some  money  from  his  father's  estate,  which  was 
estimated  to  be  sufficient  to  buy  the  farm  he  was  then  oper- 
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ating,  consisting  of  about  three  hundred  acres  and  worth  $200 
per  acre ;  and  that  he  had  a  farm  of  unknown  size  in  Minne- 
sota. While  meager,  we  think  the  testimony  justified  the 
instruction  given.    Herriman  v.  Layman,  118  Iowa,  590. 

VII.    Lastly  it  is  strenuously  argued  that  the  verdict  is 
excessive.    So  many  elements  enter  into  the  damages  to  be 

■ 

allowed,  in  such  cases,  that  we  do  not  feel  justified  in  inter- 
8  Same-  exces-  ^^^ing.  Hahn  V.  Bettingen,  84  Minn.  512  (88 
sive  damages.  N.  W.  10).  In  the  following  cases,  verdicts 
for  larger  amounts  have  been  sustained :  MiUer  v.  Hayes,  34 
Iowa,  496;  Oeiger  v.  Payne,  102  Iowa,  581;  Musselman  v. 
Barker,  26  Neb.  737  (42  N.  W.  759) ;  Chellis  v.  Chapman,  125 
N.  Y.  214  (26  N.  E.  308, 11  L.  B.  A.  784). 

No  error  appears,  and  the  judgment  must  be,  and  it  is, 
Affirmed. 


SmNEY  C.  CoziNE,  Appellee,  v.  W.  N.  Moore,  Appellant. 

Physiciaiuir  malpractice:     evidence.    The  evidence  in  this  action  for 

1  malpractice  in  treating  a  compound  fracture  of  plaintiff's  lower  jaw 
is  reviewed  at  length  and  held  insufficient  to  establish  negligence  in 
the  manner  of  treatment,  or  want  of  skill  on  the  part  of  defendant. 
The  mere  fact  that  defendant  adopted  one  recognissed  method  of 
treatment  where  other  physicians  might  have  adopted  another  does 
not  show  negligence. 

Same:     pleadings:    evidence.     Where  the  petition  in  an  action  for 

2  malpractice  did  not  charge  as  a  ground  of  negligence  that  defendant 
failed  to  take  plaintiff  to  a  hospital  for  treatment,  and  there 
was  no  showing  that  he  did  not  receive  proper  treatment  at  home, 
evidence  that  the  usual  practice  would  suggest  taking  plaintiff  to 
a  hospital  was  inadmissible;  as  defendant  could  only  act  in  an  ad- 
visory capacity  in  the  matter  and  it  did  not  appear  that  his  advice  was 
asked. 

Same:     evidence:     frbjttdics.    In  an  action  for  malpractice,  evidence 

3  of  the  total  sum  of  defendant's  charges  for  the  care  and  treatment 
of  plaintiff,  which  was  large,  and  in  the  absence  of  any  showing 
aa  to  the  items  would  tend  to  prejudice  the  jury,  was  inadmissible. 
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Appeal  from  Cedcur  District  Court. — Hon.  W.  N.  TBmcHiiER, 

Judge. 

Thursday,  May  8,  1913. 

Action  for  damages  against  the  defendant  for  alleged 
malpractice  as  a  physician  and  surgeon.  There  was  a  trial 
before  a  jury  and  a  verdict  and  judgment  for  the  plaintiff 
for  $800.    The  defendant  appeals. — Reversed. 

Chas.  W.  Kepler  &  Son,  for  appellant. 

RenUey  cfe  Calki)is,  for  appellee. 

Evans,  J. — In  July,  1910,  the  plaintiff  met  with  a  seri- 
ous accident.  Pie  was  thrown  under  the  wheels  of  his  loaded 
wagon.  His  observable  injuries  were  a  wound  upon  the 
back  of  the  head,  a  '*  mashed"  check  bone,  and  two  compound 
fractures  of  his  left  lower  jaw.  The  defendant  was  a  phy- 
jsician  at  West  Branch  four  of  five  miles  distant  and  was 
sent  for.  When  he  came,  he  found  the  plaintiff  lying  upon 
the  ground  at  the  place  of  the  accident.  He  extended  im- 
mediate temporary  relief  and  removed  the  patient  to  his 
home.  In  the  treatment  of  the  plaintiff  the  most  difficult 
problem  was  presented  by  the  compound  fractures  of  the 
jaw.  The  complaint  in  this  case  is  directed  against,  and 
confined  to,  the  methods  adopted  by  the  defendant  for  >the 
treatment  of  such  fractures.  It  is  undisputed  that  the  in- 
jury was  a  very  serious  one  and  one  with  which  it  was  very 
difficult  to  deal  safely  and  successfully.  By  a  '* compound" 
fracture  is  meant  a  fracture  attended  with  the  penetration 
of  the  outer  skin  or  mucous  membrane,  so  that  the  injury  is 
thereby  subjected  to  the  dangers  of  infection  from  without. 
In  this  case  the  flesh  wounds  of  the  compound  fractures  were 
in  the  mouth,  and  more  or  less  dirt  had  been  forced  into  the 
mouth  and  into  contact  with  the  wounds  by  the  circumstances 
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of  the  accident.  The  segment  of  the  jaw  between  the  two 
fractures  had  been  drawn  out  of  position  by  the  contraction 
of  the  muscles  and  had  been  drawn  upward.  One  of  the 
problems  confronting  the  surgeon  was  to  restore  such  seg- 
ment to  its  place  and  to  secure  it  in  its  proper  position.  In 
order  to  do  that,  sufScient  force  had  to  be  applied  in  some 
way  to  overcome  the  tendency  of  the  contracting  muscles. 
An  instrumentality  was  constructed  which  was  known  as 
an  interdental  splint.  It  is  known  in  this  record  as  '  *  Exhibit 
B."  The  principal  complaint  of  the  plaintiff  is  directed 
against  the  use  of  this  instrumentality.  The  defendant  called 
to  his  assistance  an  experienced  dentist.  A  wax  impression 
was  first  made  of  the  plaintiff's  jaw  and  teeth.  This  impres- 
sion was  used  as  a  model  for  the  construction  of  Exhibit 
B,  which  was  made  from  rubber  or  gutta  percha  upon  the 
form  of  the  wax  impression.  It  was  so  placed  over  the  teeth 
of  the  patient  as  to  hold  the  broken  segment  in  place  with 
a  view  thereby  to  bring  the  fractured  ends  in  apposition  and 
to  accomplish  a  union  thereof.  Provision  was  made  for  the 
cleansing  of  the  patient's  mouth  several  times  daily.  These 
provisions  were  carried  out  faithfully  by  plaintiff's  wife  as 
his  nurse.  Exhibit  B  was  kept  in  the  mouth  of  the  patient 
for  a  period  of  five  weeks.  It  was  very  uncomfortable.  It 
interfered  with  the  closing  of  the  plaintiff's  mouth  and  with 
expectoration  and  with  swallowing.  There  was  more  or  less 
infection  present.  The  plaintiff's  breath  became  offensive. 
In  the  course  of  five  weeks  he  became  sick  with  pleurisy.  An- 
other operation  was  performed  by  another  surgeon  for  the 
removal  of  pus  from  the  pleural  cavity.  Exhibit  B  was 
removed  at  the  expiration  of  five  weeks.  A  union  had  not 
occurred,  or  at  least  was  not  complete.  The  patient's  gen- 
eral condition  was  very  grave  and  the  chances  of  recovery 
were  against  him.  No  further  surgical  attention  was  given 
to  the  jaw.  In  time  the  union  resulted,  and  at  the  time  of 
the  trial,  the  place  of  fracture  was  not  readily  discoverable 
by  the  expert  witnesses.  The  alignment,  however,  was  more 
or  less  imperfect. 
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There  was  another  surgical  method  known  to  the  pro- 
fession which  might  have  been  adopted  by  defendant.  This 
consisted  in  drilling  several  holes  in  the  jaw  and  in  each  end 
of  the  broken  segment  and  drawing  and  holding  the  parts 
together  with  the  use  of  a  silver  wire.  This  method  also  had 
its  perils.  In  case  of  infection  there  was  danger  of  necrosis 
of  the  bone.  It  increased  somewhat  the  danger  of  infection 
because  it  was  impossible  to  wholly  eliminate  infecting  bac- 
teria from  the  mouth.  It  was  the  contention  of  the  plaintiff 
appellee  that  the  use  of  Exhibit  B  was  unwarranted  and 
clearly  negligent  on  the  part  of  the  defendant  and  that  the 
other  method  referred  to  should  have  been  adopted. 

The  foregoing  is  perhaps  a  sufficient  statement  of  the  gen- 
eral facts  to  enable  a  comprehension  of  the  questions  presented 
on  this  appeal  and  hereafter  discussed. 

I.  At  the  close  of  the  evidence  the  defendant  moved  for 
a  directed  verdict  on  the  ground  that  the  evidence  failed  to 

show  any  negligence  or  breach  of  professional 
malpractice:'      duty  On  his  part.     The  motion  having  been 

eyldence.  . 

overruled,  the  question  involved  is  now  pre- 
sented for  our  consideration.  As  to  the  general  duty  of  the 
physician  to  his  patient  there  is  no  dispute  between  the  parties. 
Whether  the  defendant  departed  from  the  standards  of  his 
profession  in  his  treatment  of  the  plaintiff  is  a  question  which 
from  its  very  nature  must  be  determined  in  the  main  upon  the 
expert  testimony  of  other  physicians.  The  plaintiff  used  two 
such  witnesses.  The  first  was  Dr.  Whites. 
The  following  is  his  testimony  complete : 

I  live  in  Iowa  City.  Am  a  physician  about  sixteen  years, 
and  in  the  active  practice  all  that  time.  I  have  had  cases 
of  fracture  of  the  jaw.  The  effort  of  the  surgeon  is  to  replace 
any  malposition  that  may  be  and  to  hold  it  in  such  position 
and  so  far  as  possible  to  keep  the  wound  clean.  After  the 
bones  have  been  put  in  position — ^natural  position — ^usually 
a  splint  and  wiring  and  some  bandages  is  necessary ;  that  is  a 
simple  bandage  to  hold  the  bones  of  the  jaw;  ordinarily  a 
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splint  or  wiring  the  jaw  together,  then  bandaging  them  so 
they  will  be  mobilized.  Sometimes  it  is  advisable  to  drill 
holes  iu  the  bones  and  wire  them  in  such  a  way  that  they 
can't  be  separated — ordinarily  silver  wire.  It  would  be 
difficult  to  say;  you  may  perhaps  wire  most  any  part  of  the 
jaw  on  the  side — it  might  be.  I  couldn't  say  that  it  is  the 
usual  practice,  but  may  be  by  some  surgeons ;  other  surgeons 
would  depend  on  the  splint.  Q.  What  are  the  results  with 
wiring,  as  a  rule?  A.  If  the  apposition  is  good  and  there 
is  no  sepai*ation,  the  result  ought  to  be  satisfactory.  A 
healthy  person  of  temperate  habits  and  good  health,  full  of 
life,  of  forty-five  years,  the  bones  ought  to  knit  together  in 
from  four  to  eight  weeks.  If  there  is  no  separation,  the 
bones  would  be  probably  firmly  united.  At  the  end  of  eight 
weeks  he  ought  to  be  able  to  chew  solids  if  the  union  has  been 
satisfactory.  Q.  When  you  speak  of  splints,  what  kind  of 
splints  receive  the  approval  of  the  medical  profession?  A. 
There  are  almost  as  many  splints  as  there  are  operators.  The 
Eingsley  splint  is  the  most  common  probably.  That  is  a 
splint  made  by  the  dentist  and  is  designed  to  hold  the  bones 
by  the  use  of  a  bandage;  that  is,  the  splint  is  so  arranged 
that  there  is  a  projection  outside  of  the  mouth.  The  bandage 
goes  around  the  wire,  and  the  dentist  makes  an  impression 
of  the  jaw,  then  vulcanizes  the  wire  in  the  rubber,  and  it 
projects,  and  the  bandage  is  put  on  and  holds  it  up  in  that 
position.  Q.  In  that  case  do  the  lower  jaw  teeth  come  up 
firmly  against  the  upper  jaw  teeth  f  A.  Not  necessarily.  Q. 
Is  it  good  practice  to  place  a  splint  or  plate  over  the  teeth  in 
such  a  way  that  a  person  is  unable  to  close  his  mouth?  A. 
In  some  cases  it  might  be  good  practice;  in  others  it  niight 
not.  A  person  would  have  to  be  guided  by  the  case  before 
him.  It  is  not  always  possible  to  lay  down  a  rule  that  covers 
every  case.  If  the  mouth  is  kept  open,  a  person  would  prob- 
ably have  laryngitis  or  pharyngitis,  or  both.  Pharyngitis  is 
inflammation  of  the  membrane  lining  the  pharyngeal  space. 
Q.  In  such  case  might  it  extend  to  the  pleura?  A.  Well, 
not  necessarily.  Q.  Would  it  be  likely  or  liable  to?  A.  I 
would  say  that  the  probability  would  be  that  it  would  not. 
An  individual  whose  resistance  was  reduced  would  be  more 
likely  to  contract  pleurisy  than  an  individual  who  was  in  a 
normal  condition.  The  causes  are  so  numerous  that  I  could 
not  tell  in^a  few  words.    It  may  be  from  tuberculosis  or  from 
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pnenmouia.  It  sometimes  comes  when  it  is  difficult  to  say 
what  is  the  exciting  cause.  If  the  pus  found  its  way  into 
the  pleural  cavity,  he  would  have  pleurisy.  Q.  Suppose  the 
patient  had  a  splint  covering  his  teeth  in  such  a  way  that  it 
could  not  be  cleansed,  and  it  became  very  offensive,  and 
there  was  evidently  decomposition  of  food  or  any  substance 
that  got  in  there,  and  it  remained  that  way  for  five  weeks; 
would  not  poison  from  that  putrefaction  enter  his  system  in 
anyway?  A.  It  might.  Q.  What  is  the  probability  of  it? 
A.  If  the  mucous  membranes  are  intact,  the  probabilities 
are  that  they  might  not.  Q.  Would  it  be  possible  for  the 
mucous  membrane  to  be  intact  if  this  putrefaction  was  going 
on  to  such  an  extent  that  the  teeth  are  all  loose  ?  A.  There 
would  probably  be  infection  of  the  mucous  membrane  cov- 
ering the  jaw.  Q.  Would  there  be  any  danger  of  blood  be- 
coming vitiated  or  poisoned  from  this?  A.  If  it  was 
absorbed,  probably.  Q.  How  would  a  person  prevent  it 
from  being  absorbed,  if  it  was  continued  for  so  long  a  time? 
A.  Sometimes  it  is  not  possible  to  prevent  absorption.  Q. 
Now,  in  case  of  a  patient  who  was  a  healthy  man  and  had  a 
broken  jaw  and  had  a  splint  put  over  his  teeth  in  such  a  way 
as  to  prevent  him  from  closing  his  mouth  and  pre- 
venting his  teeth  from  coming  together,  preventing  him 
by  that  from  masticating  anything,  and  he  was  being  reduced 
in  flesh,  in  vitality,  for  five  weeks  after  the  splint  was  put 
upon  him,  and  he  had  evidently  had  a  development  of  pus 
under  his  jaw,  and  before  the  end  of  five  weeks  he  felt  pain 
in  his  side  and  was  treated  for  pleurisy,  what  would  you 
attribute  the  pleurisy  to?  (Objected  to  by  the  defendant 
because  there  is  no  evidence  to  base  hypothetical  question 
upon,  it  is  not  a  fair  presentation  of  the  facts  disclosed  in 
the  case,  and  omits  evidence  as  shown  in  the  record  as  to  the 
character  and  nature  of  the  injury,  etc.  The  objection  over- 
ruled, and  defendant  excepts).  A.  It  is  possible  that  the 
infection  of  the  jaw  might  have  found  its  way  to  the  pleural 
cavity.  Q.  Would  microbes  be  found  in  the  mouth  under 
such  circumstances?  A.  Yes,  they  always  are  there.  They 
multiply  very  rapidly  under  such  circumstances.  They  are 
invisible  to  the  naked  eye,  and  certain  varieties  are  very 
insistent  in  entering  the  human. system  at  every  place  they 
can.  Q.  Now,  I  will  ask  you  whether  it  is  good  practice  to 
leave  a  splint  which  covers  the  teeth  in  such  a  manner  as  to 
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prevent  cleansing  the  mouth  and  leave  that  on  the  patient 
without  removing  it  or  cleansing  the  mouth  for  five  weeks? 
A.  I  don't  think  you  could  lay  down  a  general  rule;  you 
would  have  to  be  guided  by  the  case  in  hand.  If  the  mouth 
became  very  offensive  and  disagreeable  and  the  patient  was 
decreasing  in  strength  and  vitality^  and  if  he  considered  the 
splint  responsible  for  that  condition,  he  would  surely  remove 
it.  Q.  State  to  the  jury  whether  it  is  the  attending  physi- 
cian's duty  to  keep  the  mouth  clean  from  whatever  source 
the  condition  may  arise?  A.  So  far  as  it  is  possible  to  do 
so.  Q.  Under' what  conditions  would  the  physician  be  justi- 
fied in  leaving  Exhibit  B  in  the  mouth  where  the  patient  was 
becoming  weaker,  more  emanciated,  lower  down  in  vitality, 
and  the  mouth  becoming  more  offensive  day  by  day  for  five 
weeks?  A.  If  it  was  simply  decomposition  of  food  that  was 
producing  the  odor  and  the  bone  was  not  yet  united,  it  might 
be  better  to  leave  it  in  position  than  to  remove  it. 

The  testimony  of  plaintiff's  other  medical  witness,  Dr. 
Hamed,  is  substantially  the  same  as  the  foregoing.  He  was 
examined  more  at  length,  but  there  is  no  difference  in  the 
substance  of  the  testimony  of  the  two  witnesses.  We  think 
the  testimony  as  a  whole  clearly  falls  short  of  a  showing  of 
negligence  or  want  of  skill  in  the  defendant  in  the  use  of 
the  appliance  Exhibit  B.  The  most  that  can  be  said  is  that 
the  witnesses,  if  in  charge  of  the  case,  might  have  adopted 
a  different  course.  That  would  be  a  difference  of  judgment 
only.  Indeed,  it  can  hardly  be  said  from  this  testimony  that 
the  plaintiff's  medical  witness  would  have  adopted  a  different 
course.  All  experts  agree  that  every  difficult  case  presents  a 
zone  wherein  the  question  of  the  best  method  becomes  largely 
a  question  of  judgment  of  the  attending  surgeon  under  all 
the  apparent  circumstances  of  such  particular  case.  That 
the  appliance  was  painful  or  inconvenient,  and  that  infection 
resulted,  and  that  plaintiff's  life  was  in  great  peril,  were  all 
matters  incident  to  the  natural  results  of  the  original  injury. 
The  best  of  surgical  treatment  might  not  be  able  to  avoid 
them.    The  emphasis  of  plaintiff's  case  has  been  laid  upon 
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these  circumstances.  Of  themselves  they  are  clearly  insuffi- 
cient to  prove  negligence  of  the  defendant.  Upon  the  record 
as  made,  we  think  the  defendant  was  entitled  to  the  dioected 
verdict. 

II.  In  the  examination  of  Dr.  Harned  as  a  witness  for 
plaintiff,  the  following  occurred: 

Q.     Doctor,  state  whether  the  ordinary  practice  would 
suggest  taking  the  patient  to  the  hospital?     (Objected  to  by 
the  defendant  as  being  incompetent,  irrelevant,  and  imma- 
terial.   The  objection  overruled,  and  the  de- 
^*  1^^?  e?idenk    fcndant  excepts)..    A.  I  believe  it  would  have 

been  nice  to  have  him  in  the  hospital.  (The 
defendant  moves  to  strike  out  the  last  answer  as  being  incom- 
petent, irrelevant  and  immaterial.  *  The  motion  overruled,  and 
the  defendant  excepts).  Q.  Where  the  patient  was  injured 
and  lived  seven  miles  from  a  hospital,  I  will  ask  you  if  there 
would  be  any  difficulty  in  removing  to  the  hospital?  (Ob- 
jected to  by  the  defendant  as  being  incompetent,  irrelevant, 
and  immaterial.  The  objection  overruled,  and  the  defendant 
excepts).  A.  I  think  not.  Q.  Would  the  care  which  such  a 
patient  receives  in  such  hospitals,  as  you  know  to  be  within 
seven  miles  at  Iowa  City,  would  it  have  been  as  efficient  as 
the  care  that  could  be  given  at 'his  home?  (Objected  to  by  the 
defendant  for  the  same  reasons  as  last  above.  The  objection 
overruled,  and  the  defendant  excepts).  A.  I  think  so.  Q. 
What  would  have  been  the  expense  at  the  hospital  as  com- 
pared with  the  home  treatment?  (Objected  to  by  the  defend- 
ant as  incompetent,  irrelevant,  and  immaterial.  The  objection 
overruled,  and  the  defendant  excepts).  A.  It  would  depend 
upon  the  provisions  made  for  his  care  at  home. 

This  examination  was  clearly  improper  and  the  objec- 
tion should  have  been  sustained.  The  petition  chained  no 
negligence  against  the  defendant  for  failure  to  take  the 
patient  to  the  hospital.  There  was  no  claim  in  the  evidence 
that  he  had  received  improper  nursing  at  home.  The  ques- 
tion of  whether  the  patient  should  go  to  the  hospital  at 
Iowa  City  was  not  within  the  control  of  the  defendant.  He 
could  only  advise  in  any  event.    There  is  no  claim  that  his 
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advice  thereon  was  asked  or  that  the  question  was  discussed 
in  any  way. 

JII.  Some  testimony  was  introduced  by  plaintiff  re- 
lating to  the  defendant 's  charges  for  his  services.  The  amount 
all  told  was  over  $1,500,  and  the  defendant  obtained  from  the 
8.  samb  :  evi-  plaintiflP  a  promissory  note  for  the  greater  part 
dem^e :  preju-  ^y^^^^^f  j^  ^as  also  shown  that  the  defend- 
ant sold  the  note.  Complaint  is  made  of  this  testimony  as 
being  irrelevant  and  immaterial  and  calculated  to  prejudice 
the  jury.  We  fail  to  discover  in  the  record  any  legal  reason 
for  the  introduction  of  this  testimony.  In  the  absence  of  a 
showing  of  items  entering  into  the  sum  total,  it  would 
impress  the  jury,  as  it  impresses  us,  as  an  extraordinar- 
ily large  bill  and  could  nbt  fail  to  create  a  hostile  feeling 
against  the  defendant.  The  amount  of  the  verdict  rendered 
is  rather  suggestive  that  the  real  intent  of  the  jury  was  to 
reduce  the  defendant's  bill  to  a  reasonable  extent,  rather  than 
to  compensate  plaintiff  for  damages  suffered,  as  a  result  of 
negligence.  If  the  defendant  charged  the  plaintiff  an  exorbi- 
tant bill  and  improperly  obtained  his  note  therefor,  a  direct 
issue  of  that  kind  should  be  made  and  a  recovery  sought  upon 
such  ground.  An  opportunity  would  thus  be  afforded  to  the 
defendant  to  justify  his  charges  if  he  could.  If  there  is  an 
obstacle  in  the  way  of  such  suit  by  reason  of  a  valid  settle- 
ment, the  same  .obstacle  should  bar  the  interjection  of  such 
question  into  this  case.  If  the  obstacle  is  surmountable,  let 
the  issue  be  directly  made. 

We  need  not  deal  with  other  questions  argued,  as  they 
are  such  as  are  not  likely  to  arise  upon  a  retrial. 

The  judgment  of  the  court  must  be  Reversed. 
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August  Barz,  W.  E.  Bloom,  George  Zinn,  John  Landon, 
Henry  Thieman  and  Henry  Wille,  for  themselves  and 
others  of  land  assessed  for  Drainage  District  Number 
Nine  in  Hancock  County,  v.  Dora  Sawyer,  Executrix  of 
the  Estate  of  A.  B.  Sawyer,  County  Treasurer  of  Han- 
cock County,  Interstate  Drainage  &  Investment  Com- 
pany, Farmers  National  Bank  and  the  following  named 
members  of  the  Board  of  Supervisors:  A.  W.  Bingham, 
John  T.  Brush,  Andrew  Anderson,  0.  A.  Phelps,  W.  L. 
Green,  Appellants. 

Equity:     bills  of  review:     nature  of  same:     soope  of  remedy.    Un- 

1  der  the  old  chancery  practice  a  bill  of  review  was  for  the  purpose 
of  procuring  a  reversal,  modification  or  explanation  of  a  decree 
entered  in  a  former  suit,  and  filed  after  the  decree  had  been  signed 
and  enrolled;  and  a  supplemental  bill  in  the  nature  of  a  bill  of 
review  was  for  the  purpose  of  revising  a  former  decree,  but  was 
filed  before  the  decree  had  been  signed  and  enrolled,  and  an  original 
bill  in  the  nature  of  a  bill  of  review  was  applicable  where  the  inter- 
est of  the  party  was  not  before  the  court  when  the  decree  was  signed. 
The  bill  of  review  and  the  bill  in  the  nature  of  a  bill  of  review  were 
applicable,  where  the  errors  were  apparent  on  the  face  of  the  record 
and  because  of  matters  dehors  the  record. 

Same:     newly  discovered  evidence.     A  bill  of  review  will  lie   for 

2  newly  discovered  evidence  or  for  new  matters  arising  after  entry  of 
decree,  where  the  new  matter  was  not  and  could  not  have  been 
discovered  before  by  the  exercise  of  reasonable  diligence,  where  it 
was  material  and  if  true  would  cause  a  different  result  on  another 
trial,  and  where  it  was  not  merely  cumulative. 

Same:     forms  of  action:     code  practice.    Under  the  Code  practice  all 

3  forms  of  action  are  abolished,  but  the  substance  of  the  old  chan- 
cery practice  still  remains,  and  the  same  relief  as  was  formerly 
obtainable  by  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review,  may  be  had  by  a  proper  pleading  under  the  statute. 

Same:     judgments:    action  for  review.    Where  warrants  issued  for 

4  drainage  purposes  were  paid  pending  an  action  by  the  owners  of  the 

Vol.  159  Ia.— 31 
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land  to  restrain  payment  of  the  same  and*  delivery  of  the  same  to  the 
contractor,  the  plaintiffs  had  the  right  to  assume  that  such  pay- 
ment would  be  brought  to  the  attention  of  the  court;  and  where 
payment  was  so  made  without  notice  to  the  court  or  to  plaintiffs, 
and  the  same  was  not  discovered  until  after  decree,  failure  to  disr 
cover  such  payment  was  not  chargeable  to  any  want  of  diligence  on 
the  part  of  plaintiffs,  and  they  were  entitled  to  maintain  an  action 
for  such  relief  as  was  obtainable  by  a  bill  of  review,  or  in  the  nature 
of  a  bill  of  review,  under  the  old  chancery  practice. 

Same:     relief:     compensation.     Where   the   defendant,   pending   an 

5  action  for  specific  equitable  relief,  places  himself  in  a  position  where 
he  cannot  comply  with  an  order  granting  such  relief,  the  court 
will  grant  relief  by  compelling  compensation  to  be  made. 

Same:    judgments:     conclusiveness.     A  decree  of  court  is  conclu- 

6  sively  presumed  to  be  correct  as  to  all  the  issues  involved,  and  to 
have  been  based  on  a  decision  of  all  the  issues,  in  the  absence  of  a 
showing  to  the  contrary. 

Same:    pleadings:     admissions  by  demubber.    A  demurrer  admits  all 

7  facts  well  pleaded:  Thus  where  a  demurrer  to  a  petition  for  the 
review  of  a  decree  admitted  that  payment  of  certain  funds  by  the 
county  treasurer  had  been  enjoined,  it  was  conclusive  of  the  propo- 
sition that  the  funds  should  have  been  allowed  to  remain  with  the 
treasurer,  and  it  was  proper  for  the  court  to  order  restoration. 

Appeal  from  Hancock  District  Court. — Hon.  J.  J.  Clark  and 

Hon.  C.  H.  Kelley,  Judges. 

Thursday,  May  8,  1913. 

Suit  in  the  nature  of  a  bill  for  the  review  of  a  decree  pre- 
viously entered  and  praying  to  amend  the  same  so  as  to  ren- 
der it  effectual.  A  demurrer  to  the  petition  was  overruled, 
and  defendants,  electing  to  stand  on  the  ruling,  decree  was 
entered  as  prayed. — Affirmed, 

Ramsey  £  Blackstone  and  Senneff,  Bliss  4k  Witwer,  for 
appellants. 

CUggitt,  Rule  &  Smith,  for  appellees. 
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Ladd,  J. — In  1905  the  board  of  supervisors  of  Hancock 
county  established  drainage  district  No.  9,  and  the  contract 
for  the  excavation  of  sections  3,  4,  and  5  of  the  ditch  was  let 
to  the  Interstate  Drainage  &  Investment  Company.  It  com- 
pleted the  work,  but  * 'failed  to  perform  its  contract  in  the 
time  and  manner  specified  by  the  contract  to  do  the  work 
in  good  workmanlike  manner  with  respect  to  the  sides  of  the 
drainage  ditch,  in  that  the  sides  were  left  rough  and  uneven, 
and  in  giving  proper  slope,  and  that  there  was  caving  and 
injury  in  parts  of  the  ditch  that  interfere  with  its  efficiency, 
and  failed  to  remove  the  dirt  back  from  the  edges  of  the 
ditch  strictly  and  substantially  as  required  by  the  contract." 
At  least,  the  district  court  so  decreed  July  1,  1909,  in  an 
action  by  the  plaintiffs  in  this  case  against  the  defendants 
other  than  the  Farmers'  National  Bank  begun  in  March,  1908, 
praying  that  the  defendant  Sawyer,  as  treasurer  of  the 
county,  be  enjoined  from  paying  certain  warrants  issued  by 
the  county  auditor,  and  the  defendant  the  Interstate  Drain- 
age &  Investment  Company  from  receiving  the  same.  The 
facts  were  as  follows :  The  contract  price  was  $23,104.88,  of 
which  80  per  cent,  or  $18,500  had  been  paid  the  contractor 
in  pursuance  of  section  1989-a9  Code  Supplement,  leaving 
$4,604.88  unpaid.  The  engineer  in  charge  of  the  work  certi- 
fied that  the  drain  had  been  constructed  in  a  good  and  work- 
manlike manner,  but  not  strictly  according  to  the  contract 
and  specifications,  but  that  it  was  a  good  job,  and  recom- 
mended that  the  final  20  per  cent,  of  the  contract  price  be 
paid  except  $1,000  to  be  withheld  until  some  of  the  work 
should  be  completed.  Though  the  improvement  was  not  com- 
pleted and  had  not  been  accepted,  by  the  board  of  supervisors, 
that  body  about  January  8,  1908,  ordered  that  $3,604.88  be 
paid  the  contractor  and  $1,000  retained  in  accordance  with 
the  engineer's  recommendation.  Thereupon  the  auditor 
issued  three  warrants,  one  for  $1,000,  another  for  $2,000,  and 
the  third  for  $604.88.  These  plaintiffs,  whose  lands  were 
included  in  the  districts  with  others  numbering  thirty-seven  in 
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all,  began  the  action  as  stated,  alleging  in  their  petition  that 
the  report  and  certificates  of  the  engineer  on  which  the  war- 
rants issued  were  untrue,  and  so  known  to  be  by  him  as  well 
as  the  board  of  supervisors  and  contractor,  and  were  fraudu- 
lently made  and  accepted,  stated  wherein  the  ditches  had  not 
been  excavated  in  accordance  with  the  contract,  alleged  that 
the  board  of  supervisors  had  no  authority  to  pay  or  accept  the 
work  until  certified  by  the  engineer  to  have  been  complete, 
and  prayed  that  the  acceptance  of  the  improvement  by  the 
engineer  and  the  board  of  supervisors  be  adjudged  fraudu- 
lent and  void,  that  the  county  treasurer  be  restrained  from 
paying  any  warrants  or  evidences  of  debt  for  said  drainage 
work  held  by  the  contractor  which  had  been  issued  to  it  or  any 
other  sums  of  money  or  warrants  or  evidence  of  indebtedness 
to  it. 

All  the  defendants  appeared  to  the  action  at  the  April, 
1908,  term  of  court,  and  the  trial  was  not  begun  until  Decem- 
ber 21,  1908.  The  cause  was  submitted  February  13,  1909, 
and  the  decree  entered  as  stated  July  1, 1909,  as  prayed,  and 
expressly  declared  that  the  board  of  supervisors  and  the  engi- 
neer were  without  authority  to  dispense  with  the  perform- 
ances of  the  contract,  set  aside  the  acceptance  of  the  work,  and 
the  defendants  were  enjoined  from  paying  the  warrants  to 
the  contractor  or  any  other  person  in  its  behalf  as  prayed. 
Thereafter,  it  was  discovered  that  after  the  suit  was  begun 
and  prior  to  the  entry  of  the  decree  the  defendant  Sawyer 
as  treasurer  of  the  county,  had  paid  the  $2,000  warrant  to  the 
contractor  and  the  warrant  of  $604.88  to  the  Farmers' 
National  Bank  to  whom  the  contractor  had  assigned  the  war- 
rant. Thereupon  the  present  action  was  instituted  for  the 
purpose  of  amending  the  decree  previously  entered  so  as  to 
render  the  same  effective. 

The  petition  herein  alleged  the  facts  heretofore  recited ; 
that  the  plaintiffs  were  not  aware  at  any  time  prior  to  the 
entry  of  the  decree  in  the  former  action  that  such  payments 
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had  been  made;  that  the  defendants,  county  treasurer,  the 
contractor,  and  the  Farmers'  National  Bank  with  full  knowl- 
edge of  the  facts  entered  into  a  conspiracy  to  procure  the  pay- 
ment of  the  said  warrants  prior  to  the  entry  of  the  decree, 
and  they  did,  while  the  trial  of  the  original  action  was  in 
progress,  procure  the  payment  of  the  warrants  as  stated ;  that 
the  treasurer  had  no  right  to  pay  an  portion  thereof  pend- 
ing such  litigation  nor  the  contractor  to  receive  the  same; 
that  the  bank  took  the  assignment  with  full  knowledge  of  the 
facts;  that  the  board  of  supervisors  had  been  requested  to 
bring  this  suit,  but  had  refused  to  do  so,  and  the  plaintiffs 
asked  that  the  defendants,  the  county  treasurer  and  the  con- 
tractor, be  ordered  to  pay  over  to  the  county  treasurer  for  the 
benefit  of  the  drainage  district  amounts  paid  and  received  on 
said  warrants,  and  that  the  bank  be  adjudged  to  pay  over  to 
the  county  the  amount  it  received,  such  amount  to  be  applied 
upon  the  judgment  against  the  treasurer  and  contractor.  To 
this  petition  a  general  equitable  demurrer  was  interposed  and 
overruled.  The  defendants  elected  to  stahd  on  the  ruling, 
whereupon  decree  was  entered  as  prayed,  and  they  appeal. 

The  petition  is  in  the  nature  of  a  bill  of  review.  The 
object  of  such  a  bill  and  the  bill  of  review  in  the  old  chancery 
practice  was  to  procure  a  reversal,  modification,  or  explana- 
1.  Equity  :  wiig  tion  of  a  decree  entered  in  a  former  suit.  The 
nature  of '  bill  of  review  proper  was  filed  after  the  sign- 
of  remedy.  ing  and  enrollment  of  the  decree ;  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review  was  a  term  applied 
to  a  bill  seeking  the  revision  of  a  former  decree,  when  filed 
before  such  decree  had  been  signed  and  enrolled ;  and  an  origi- 
nal bill  in  the  nature  of  a  bill  of  review  was  applicable  when 
the  interest  of  the  party  seeking  a  reversal  was  not  before  the 
court  when  the  decree  was  rendered.  McGregor  v.  Oardner, 
16  Iowa,  538;  Whiting  v.  Bank  of  U.  8,,  13  Pet.  6,  13  (10  L. 
Ed.  33). 

These  were  prosecuted  where  (1)  errors  were  apparent 
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on  the  face  of  the  record,  and  (2)  because  of  matters  dehors 
the  record.  The  rules  relating  thereto  were  first  systemati- 
cally arranged  by  Lord  Bacon  when  Chancellor  of  England, 
and  appear  in  his  celebrated  Ordinances  in  Chancery.  These, 
in  so  far  as  they  relate  to  bills  of  review,  seem  to  form  the 
foundation  of  modem  decisions  on  the  subject.  Brewer  v. 
Bowman,  3  J.  J.  Marsh.  (Ky.)  492  (20  Am.  Dec.  158),  and 
note. 

The  requisites  of  a  bill  of  review  for  newly  discovered 
matter  imposed  by  or  deduced  from  these  ordinances  are  said 
to  be:  (1)  That  the  matter  was  discovered  after  the  decree 

was  rendered.    (2)  It  could  not  have  been  dis- 
diBcovereS^evi-    Covered  before  by  the  exercise  of  reasonable 

diligence.  (3)  It  is  material,  and  such  as,  if 
true,  ought  to  produce  on  another  trial  of  the  issue  a  differ- 
ent result  on  the  merits.  (4)  It  is  not  merely  cumulative. 
Mead  v.  Arms,  3  Vt  148  (21  Am.  Dec.  581).  That 
such  bill  would  lie  for  newly  discovered  evidence  or  for 
new  matter  arising  after  the  entry  of  decree  is  put  be- 
yond doubt  by  the  authorities.  Purcell  v.  Coleman,  4 
Wall.  519  (18  L.  Ed.  459) ;  ScotVs  Appeal,  112  Pa.  427  (5 
Atl.  671) ;  Mosher  v.  Mosher,  108  Mich.  612  (66  N.  W.  486) ; 
Reynolds  v.  Reynolds,  88  Va.  149  (13  S.  E.  395) ;  Dinffess  v. 
Marcum,  41  W.  Va.  757  (24  S.  E.  624) ;  Camp  Mfg.  Co.  v. 
Parker  (C.  C.)  121  Fed.  195;  Hill  v.  Phelps,  101  Fed.  650 
(41  C.  C.  A.  569) ;  16  Cyc.  530. 

In  this  state  all  forms  of  action  are  abolished  (section 
3557,  Code),  but  the  substance  remains,  and  by  petition  the 

relief  obtained  by  bill  of  review  or  bill  in  the 
of  Action  r°"      nature  of  a  bill  of  review  is  still  available 

through  pleading  such  as  authorized  by  the 
Code.  See  sections  3755,  4092,  Code.  HUts  v.  Ladd,  35  Or. 
237  (58  Pac.  32) ;  Crowns  v.  Forest  Land  Co.,  102  Wis.  97  (78 
N.W.433). 

The  particular  matter  alleged  in  this  case  is  that  pend- 
ing litigation  resulting  in  the  first  decree  the  warrants  sought 
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to  be  and  therein  enjoined  were  paid  without  the  knowledge 

of  the  plaintiffs  or  the  court.  This  was  not 
**  m«nte:^a^t?on     discovered  until  after  the  entry  of  the  decree; 

Tot  review 

and,  in  view  of  the  allegations  of  the  petition, 
it  cannot  be  said  that  failure  to  do  so  was  due  to  any  want  of 
diligence.  Plaintiffs  had  the  right  to  assume  that,  should 
any  change  in  the  situation  be  effected  by  defendants  pend- 
ing litigation,  this  would  be  brought  to  the  attention  of  the 
court.  Otherwise  that  tribunal  might  be  put  in  the  attitude 
of  solemnly  adjudicating  concerning  a  subject-matter  prop- 
erly before  it  when  by  the  secret  machinations  of  a  party  it 
has  been  put  beyond  its  reach.  The  courts  cannot  thus  be 
robbed  of  their  jurisdiction  with  impunity  and  their  decrees 
thereby  rendered  nugatory. 

It  is  well  settled  that,  when  a  defendant  disenables  him- 
self pending  suit  in  equity  to  comply  with  an  order  for  spe- 
cific relief,  the  court  will  proceed  to  afford  relief  by  way  of 
6  samb-  relief-  Compelling  compensation  to  be  made.  Milk- 
'  compensation;  y^an  V.  Ordivoy,  106  Mass.  232,  253;  Win- 
gert  v.  National  Bank,  223  U.  S.  670  (32  Sup.  Ct.  391,  56  L. 
Ed.  605).  The  last  of  these  cases  was  an  action  to  restrain 
the  bank  from  erecting  a  new  bank  building  and  in  the  course 
of  the  opinion  the  court  remarked :  * '  No  doubt,  after  the  fil- 
ing of  a  bill  for  an  injunction,  defendants  proceed  at  their 
peril,  even  though  no  injunction  is  issued ;  and,  if  they  go  on 
to  inflict  an  actionable  wrong  upon  the  plaintiff,  will  not 
be  allowed  to  defeat  the  jurisdiction  of  the  court  by  their 
own  act.  In  such  case  the  bill  will  be  retained  for  the  assess- 
ment of  damages."  In  Leiuis  v.  Town  of  North  Kingston,  16 
R.  I.  15  (11  Atl.  173,  27  Am.  St.  Rep.  724),  the  suit  was  to 
enjoin  defendant  from  removing  a  building  from  and  grad- 
ing a  lot.  While  the  suit  was  pending,  defendant  did  the 
things  sought  to  be  enjoined  and  by  supplemental  answer 
pleaded  this  as  a  reason  for  denying  relief.  Replications  were 
filed,  and  thereupon  defendants  moved  that  the  bill  be  dis- 
missed, and  in  overruling  the  motion  the  court  said :  ''It  ought 
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not  to  be  in  the  power  of  a  defendant  in  an  injunction  bill 
to  oust  the  court  of  its  jurisdiction  by  committing  pendente 
lite  the  very  acts  to  prevent  which  the  suit  was  began,  and 
such,  we  think,  is  the  law."  In  Merrimack  River  8av.  Bank 
V.  Clay  Center,  219  U.  S.  527  (31  Sup.  Ct.  295,  55  L.  Ed.  320, 
Ann.  Cas.  1912A,  513),  defendant  removed  telephone  poles 
after  decree  dismissing  an  application  to  enjoin  it  from  so 
doing  had  been  entered  and  pending  appeal  to  the  Supreme 
Court,  and  that  court  with  reference  thereto  said:  *'It  does 
not  necessarily  follow  that  disobedience  of  such  an  injunction, 
intended  only  to  preserve  the  siatus  quo  pending  an  appeal, 
may  not  be  regarded  as  a  contempt  of  the  appellate  jurisdic- 
tion of  this  court,  which  might  be  rendered  nugatory  by  con- 
duct calculated  to  remove  the  subject-matter  of  the  appeal 
beyond  its  control,  or  by  its  destruction.  This  we  need  not 
decide,  since,  irrespective  of  any  such  injunction  actually 
issued,  the  willful  removal  beyond  the  reach  of  the  court  of 
the  subject-matter  of  the  litigation,  or  its  destruction  pend- 
ing an  appeal  from  a  decree  praying  among  other  things  an 
injunction  to  prevent  such  removal  or  destruction  until  the 
right  shall  be  determined  is,  in  and  of  itself,  a  contempt  of 
the  appellate  jurisdiction  of  this  court.  That  such  conduct 
may  not  be  a  violation  of  the  injunction  below  affords  no  rea- 
son why  it  is  not  also  a  contempt  of  this  court.  Unless  this 
be  so,  a  reversal  of  the  decree  would  be  but  a  barren  victory, 
since  the  very  result  would  have  been  brought  about  by  the 
lawless  act  of  the  defendants  which  it  was  the  object  of  the 
suit  to  prevent" — citing  numerous  decisions.  See,  also,  State 
ex  rel  Morse  v.  Dist.  Courts  29  Mont.  230  (74  Pac.  412) ;  Ex 
parte  Kellogg,  64  Cal.  343  (30  Pac.  1030).  To  hold  other- 
wise, would  indorse  trifling  with  the  court  and  the  evasion  of 
its  decrees  by  subterfuge.  Though  probably  not  contempt 
of  court,  what  was  done  borders  closely  thereon,  and  to  permit 
anything  to  be  gained  by  such  a  practice  would  be  incon- 
sistent with  the  orderly  and  dignified  course  of  procedure. 
In  the  case  at  bar  the  decree  first  entered  is  conclusively 
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presumed  to  be  correct  as  to  matters  in  issue  then  before  the 
court,  and,  in  the  absence  of  any  showing  to  the  contrary, 

to  have  been  based  on  a  decision  of  all  issues 
mente':  coi?       adversely  to  the  defendants.    Black  v,  MiUer, 

158  Iowa,  293.  This  being  so,  it  necessarily  fol- 
lows that  payment  of  the  warrants  pending  litigation  was 
illegal,  for,  had  this  not  been  done,  payment  would  have  been 
prevented  by  the  decree.  The  merits  of  the  original  decree 
are  in  no  wise  involved,  but  it  may  be  remarked  that  the 
method  pursued  by  the  engineer  and  board  of  supervisors 
was  to  say  the  least  irregular.  It  is  only  when  the  engineer 
has  certified  that  the  improvement  has  been  completed  to  his 
satisfaction  that  the  board  of  supervisors  is  called  upon  to 
approve  or  disapprove  and  if  it  approve,  that  the  county 
auditor  is  authorized  to  issue  warrants  for  the  final  payment 
of  20  per  cent,  of  the  contract.  Section  1989-a,  Code  Supple- 
ment. Whether  had  defense  been  interposed  and  a  showing 
been  made  that  the  defects  found  by  the  court  had  since  been 
remedied,  or  that  the  amounts  still  retained  were  suflScient 
for  that  purpose,  we  should  have  held  this  would  defeat  the 
petitio^,  need  not  now  be  considered.  See  MonaJian  v. 
Vanatta,  144  Iowa,  128 ;  LAttle  v.  Webster  Co.,  152  Iowa,  206. 
The  demurrer  admitted  all  facts  well  pleaded  in  the  peti- 
tion, and  among  these  that  payment  of  the  money  out  of  the 
county  treasury  had  been  enjoined,  and  this  was  conclusive 
^    „  ,    ^      on  the  proposition  that  the  funds  should  have 

7.  Same:  plead-  '^     ^ 

8?5aB  by  de^       ^^^^  aUowcd  to  remain  there,  and  for  this 
murrep.  reason  there  was  no  error  in  ordering  their 

restoration.  In  no  other  manner  can  the  court  obviate  the 
attempt  of  defendants  pending  litigation  to  rob  it  of  the  sub- 
ject-matter of  jurisdiction  acquired  and  render  its  decree 
nugatory.  The  ruling  of  the  trial  court  has  our  approval. — 
Affirmed. 
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BiCHABD  Kinney,  Appellee,  v.  Farmers'  Mutual  Pibb  &  Ins. 

Society  op  Kiron,  Iowa,  Appellant. 

Insurance:    live  stock:   location  of  property:    oom'strugtion  of  pol- 

1  icy.  The  articles  of  incorporation  of  an  insurance  company  restrict- 
ing the  insurance  of  live  stock  to  such  stock  as  was  upon  the  land 
in  possession  of  the  owner  or  his  tenants,  includes  stock  belonging 
to  the  insured  but  temporarily  off  his  own  land  for  the  purpose  of 
pasturage,  in  the  absence  of  any  provision  prohibiting  such  removal; 
the  purpose  of  the  article  being  merely  to  provide  a  method  of 
identifying  the  stock  insured. 

Same:    violation  of  contract:     burden  of  proof:     increased  haz- 

2  ARD:  evidence.  Where  a  policy  of  insurance  upon  live  stock  made 
no  provision  that  in  case  of  removal  of  the  stock  from  the  premises 
of  the  owner  the  policy  should  be  void,  the  owner  was  not  charged 
with  the  burden  of  showing  that  such  removal  did  not  increase  the 
hazard;  as  such  burden  is  cast  upon  the  plaintiff  only  when  he  has 
violated  some  condition  of  the  policy.  And  where  there  was  no  evi- 
dence by  which  a  comparison  of  the  hazard  between  the  place  where 
the  stock  was  kept  on  the  premises  of  the  owner,  and  that  incident 
to  the  place  where  it  was  being  kept  at  the  time  of  the  inju^,  there 
was  no  issue  as  to  increased  hazard  to  submit  to  the  jury. 

Same:    proofs  of  loss:     waiver  of  statute.    An  insurance  company 

3  may  waive  the  provisions  of  the  statute  for  proofs  of  loss  by  provid- 
ing a  method  of  notice  and  proofs  in  its  policy;  as  where  the  policy 
provided  that  in  case  of  loss  to  the  property  the  owner  should, 
within  a  certain  time,  notify  the  secretary  or  nearest  director,  who 
should  proceed  to  adjust  the  loss,  etc.,  the  provisions  of  the  statute 
on  the  subject  were  waived. 

Same:    evidence  of  loss:     sufficiency:    direction  of  verdict.    In 

4  this  action  upon  a  policy  of  insurance  for  loss  of  live  stock  the  evi- 
dence of  plaintiff  is  held  sufficient  to  make  a  prima  facie  case  for 
recovery,  and  in  the  absence  of  any  evidence  from  defendant  to  meet 
it  the  court  properly  directed  a  verdict  for  plaintiff. 

Appeal  from  Crawford  District  Cowr*.— Hon.  F.  M.  Powers, 

Judge. 
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Tuesday,  May  13,  1913. 

Action  to  recover  for  the  loss  of  stock.  Loss  alleged  to 
have  occurred  on  account  of  windstorm. — Affirmed. 

Beed  &  Robertson,  for  appellant. 

Shaw,  Sims  &  Kuehnle,  for  appellee. 

Gaynob,  J.— On  the  23d  day  of  March,  1911,  the  plaintiflE 
filed  his  petition  in  this  action,  and  therein  stated,  among 
other  things :  That  on  or  about  the  15th  day  of  May,  1905, 
the  defendant  issued  to  him  its  certan  policy  of  insurance, 
by  the  terms  of  which  it  agreed  to  indemnify  the  plaintiff  in 
the  sum  of  $400  against  loss  of  cattle  by  fire,  lightning,  tor- 
nado, windstorm,  or  cyclone.  That  on  or  about  the  28th 
day  of  January,  1909,  twelve  head  of  cattle,  belonging  to  the 
plaintiff,  of  the  actual  value  of  $600,  and  covered  by  said 
policy  of  insurance,  were  destroyed  by  windstorm.  That  the 
cattle  so  destroyed  were  not,  at  the  time  of  their  destruction, 
on  the  land  described  in  the  policy  of  insurance,  and  were  on 
certain  other  land  three  or  four  miles  distant,  and  on  land 
leased  by  the  plaintiff  for  pasturage  purposes.  That  the 
insured  cattle  were  a  part  of  the  herd  of  cattle  actually  owned 
and  kept  by  the  plaintiff,  at  the  time  of  the  issuance  of  the 
policy,  on  the  land  described  in  the  policy,  and  their  absence 
therefrom,  at  the  time  of  the  loss  was  temporary  only,  and  for 
the  sole  purpose  of  pasturage,  to  be  returned  to  the  land 
described  in  the  policy.  That  within  thirty  days  from  the 
date  of  such  loss,  notice  thereof  and  proofs  of  loss  were  duly 
made  to  the  defendant,  and  payment  of  loss  demanded.  That 
the  defendant  has  failed  and  refused  to  pay  the  loss.  Plaintiff 
further  states :  That,  within  three  days  from  the  date  of  the 
loss,  the  home  office  of  defendant  company  was  orally  notified 
of  such  loss,  and  immediately,  within  two  days  thereafter, 
one  of  the  directors  of  the  defendant  company  came  to  the 
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plaintiff's  place  and  with  him  investigated  the  circtunstances 
of  the  loss  and  adjusted  the  same.  That  no  other  or  further 
proof  of  loss  nor  affidavit  respecting  the  same  was  ever  de- 
manded of  the  plaintiff.  That,  by  reason  thereof,  the  defend- 
ant has  waived  its  right  to  demand  any  further  proof  of  loss 
or  notice  as  a  condition  precedent  to  the  right  of  the  plaintiff 
to  maintain  this  action.  That,  on  account  of  the  matters  afore- 
said, there  is  due  plaintiff,  from  the  defendant  the  sum  of 
$400,  with  6  per  cent,  interest  from  April  1,  1909.  Attached 
to  the  petition  was  a  copy  of  the  application,  a  copy  of  the 
policy  of  insurance,  and  also  a  copy  of  the  constitution  and 
bylaws,  the  material  parts  of  which,  as  far  as  this  controversy  ^ 
is  concerned,  are :  Article  5  of  the  constitution  reads  as  fol- 
lows: '^This  association  shall  be  restricted  to  the  insurance 
of  live  stock  and  other  personal  property  on  the  farm,  in  the 
possession  or  employ  of  the  owner,  or  his  tenants." 

The  defendant  demurred  to  the  petition  of  the  plaintiff 
on  the  following  grounds,  among  others :  ( 1 )  That  it  appears 
from  said  petition  that  the  cattle  which  were  injured,  and 
for  which  damages  are  claimed,  were  not  on  the  premises 
described  in  the  policy  and  in  the  application,  at  the  time  the 
injury  occurred,  but  that  said  cattle  were,  at  the  time  of 
the  injury,  on  other  premises  several  miles  therefrom.  (2) 
That,  from  the  allegations  and  statements  of  the  petition,  it 
appears  that  the  cattle,  when  injured,  were  not  covered  by 
the  policy  upon  which  this  action  is  based,  for  the  reason  that, 
under  the  constitution  of  defendant  which  was  in  existence 
at  the  time  the  policy  was  issued,  the  company  was  restricted, 
in  insuring  live  stock,  to  such  as  was  situated  on  the  farm 
or  premises  described  in  the  policy,  and  in  possession  of  the 
owner  thereof,  or  some  one  in  his  employ,  or  his  tenants  on 
said  farm,  and  that  the  same  were  removed  from  said  farm, 
without  the  consent  of  the  company.  This  demurrer  was  sub- 
mitted to  the  court  and  overruled,  and,  upon  the  ruling  of  the 
court,  error  is  assigned  on  this  appeal. 

That,  thereafter,  the  defendant  filed  its  answer  to  the 
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plaintiff's  petition,  in  which  it  admits  that  an  application 
for  insurance  was  made  by  the  plaintiff,  as  claimed^  that, 
npon  the  application  made,  it  issued  a  policy  of  insurance  to 
the  plaintiff,  as  stated,  and  further  alleges  that  the  policy 
sued  on,  and  the  application  made  on  which  the  policy  was 
issued,  covered  only  cattle  situated  on  the  S.  %  of  the  N.  W. 
1/4  of  section  11,  township  83,  range  38,  in  Crawford  county, 
and  that  the  company,  by  article  5,  hereinbefore  set  out,  was 
restricted  to  the  insurance  of  live  stock  on  the  farm,  in  the 
possession  of  the  owner,  or  employee  of  the  owner,  or  tenants. 
That  the  property  destroyed  was  not  on  said  premises  at  the 
time  of  the  loss,  and  that  the  removal  of  said  property  from 
the  home  and  premises  was  a  violation  of  the  terms  of  the 
policy,  and  the  warranty  contained  in  the  application,  and  that 
therefore  no  liability  attaches  under  the  policy.  Defendant 
further  says  that  the  removal  of  said  property  from  the 
premises  described  in  the  application  greatly  increased  the 
hazard,  and  therefore  no  liability  attaches.  Defendant  further 
says  that,  at  the  time  of  the  storm,  the  plaintiff  was  grossly 
negligent  in  caring  for  the  cattle,  and  that  the  loss  or  injury 
to  the  same  was  due  to  his  own  gross  negligence.  Defendant 
further  contends,  and  alleges  the  fact  to  be,  that  the  act  of 
the  plaintiff  in  removing  said  cattle  from  the  premises 
described  in  the  application,  to  the  stockfield  and  the  premises 
so  far  distant,  and  leaving  them  there,  unattended,  and  failing 
to  look  after  them  and  care  for  them  when  the  storm  came, 
and  in  permitting  them  to  leave  the  stockfield  and  get  into  the 
creek  and  small  stream  and  to  remain  there  until  they  became 
chilled  and  injured  thereby,  greatly  increased  the  risk,  and 
that  the  acts  of  the  plaintiff  in  so  doing  were  the  proximate 
cause  of  the  loss,  and  that  the  loss  was  not  due  as  a  proximate 
result  of  the  storm,  as  claimed  by  the  plaintiff.  The  defendant 
further  denies  each  and  every  allegation  of  plaintiff's  peti- 
tion, not  admitted. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury.    At  the  conclusion  of  all  the  testimony,  both  parties 
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moved  for  a  directed  verdict.  The  court,  upon  the  submission 
of  the  motions,  sustained  the  plaintiff's  motion,  and  over- 
ruled the  defendant's  motion.  Thereupon  the  court  directed 
a  verdict  for  the  plaintiff,  and  judgment  was  entered  thereon, 
and  from  this,  the  cause  comes  to  us  on  appeal. 

The  defendant  predicates  his  right  to  a  reversal  on  five 
grounds: 

I.    That  the  court  erred  in  not  directing  a  verdict  for 
the  defendant,  on  the  ground  that  the  plaintiff's  policy  did 
not  cover  the  cattle  that  were  killed  or  injured,  at  the  time 
1    iNsuRANCB  •        ^^  ®^^^  injury,  for  the  reason  that  the  undis- 
outon^of'prop-    P^tcd  evidence  shows  that  the  cattle,  at  the 
Btruction*'of       ^^^  ^^^7  ^^^e  injured,  were  not  on  the  prem- 
^^^^'  ises  described  in  the  policy;  and  in  support 

of  this  contention  directs  our  attention  to  the  provision  of  its 
constitution,  hereinbefore  set  out,  claiming  that,  by  the  pro- 
visions of  its  constitution  it  was  restricted  in  its  power,  and 
could  not  issue  insurance  policies  to  cover  live  stock,  except 
upon  the  farm  described  in  the  policy  issued. 

The  undisputed  evidence  shows  that  the  cattle  in  contro- . 
versy  were  on  the  premises  described  in  the  policy,  at  the 
time  the  defendant  issued  its  policy.  The  most,  therefore, 
that  can  be  contended  for,  is  that  this  provision  of  the  con- 
stitution limits  the  right  to  insure  property,  other  than  that, 
on  the  premises  described  in  the  policy,  but  we  take  it  that 
this  provision  relates  only  to  the  time  the  policy  is  issued, 
and  is  for  the  purpose  only  of  indentifying  the  property 
covered  by  the  policy.  There  is  no  provision  in  the  policy  that 
the  property  insured  shall  not  be  removed  from  the  premises 
during  the  continuance  of  the  policy,  and  no  provision  that  the 
removal  from  the  premises  will  render  the  policy  inoperative 
for  the  purpose  for  which  it  was  issued.  It  appears,  from  the 
testimony,  that  the  property  in  question  was  removed  from 
the  lands  described  in  the  jwlicy  temporarily  and  for  the 
purpose  of  pasturage,  with  the  intent  on  the  part  of  the  assured 
to  return  them  to  the  home  farm. 
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In  the  case  of  Noyes  v.  N.  N.  Ins.  Co.,  64  Wis.  415 
(25  N.  W.  419,  54  Am.  Rep.  631),  it  was  held:  Except  aa 
to  personal  property,  which  has  a  certain  distinct  and  definite 
abiding  place,  a  statement  in  the  policy  as  to  its  location  is 
not  a  warranty  that  it  will  be  continued  in  its  then  location 
during  the  life  of  the  policy,  and,  the  removal  of  it  to  another 
place  and  loss  occurring,  the  fact  of  removal  will  not  defeat 
the  right  to  recover  upon  the  policy. 

In  Holbrook  v.  St.  P.  F.  &  M.  Ins.  Co.,  25  Minn.  229,  a 
case  in  which  mules  were  insured  ''as  being  all  contained  in 
a  certain  bam,"  and  the  assured  removed  them  to  a  bam  on 
another  section,  for  the  purpose  of  repairing  the  bam  in  which 
they  were  kept,  it  was  held  that  the  fact  that  the  loss  occurred 
at  a  place  other  than  that  designated  in  the  policy,  and  the 
fact  that  they  had  been  removed  from  the  premises  designated 
in  the  i)olicy,  would  not  relieve  the  company  from  liability 
for  the  loss. 

See,  also,  the  case  of  London  &  Lancashire  F.  Ins.  Co.  v. 
Craves,  12  Ins.  Law  J.  308.  In  this  case  buggies  were  insured 
as  contained  in  a  certain  livery  stable.  They  burned  while  in 
a  carriage  factory  for  repairs,  and  it  was  held  that  the  absence 
of  the  buggies,  from  the  designated  place  of  deposit,  was  an 
incident  to  their  use,  and  the  insurer  was  liable. 

See,  also,  in  support  of  this,  Peterson  v.  Miss.  Valley  Ins. 
Co.,  24  Iowa,  494,  in  which  Judge  Dillon,  speaking  for  the 
court,  said:  *'It  cannot  be  assumed,  and  is  not  supposable, 
that  the  insurance  company  intended,  or  that  the  assured 
understood,  that  he  would  forfeit  all  his  rights  under  his 
policy,  and  be  deprived  of  the  benefit  of  his  insurance,  if,  per- 
adventure,  during  the  life  of  his  jwlicy,  extending  over  five 
years,  he  should  remove  the  property  from  the  premises 
described  in  the  policy,  in  the  exercise  of  proper  dominion 
over,  and  use  of  the  property." 

This  was  a  case  in  which  certain  live  stock  was  insured. 
There  was  no  provision  in  the  policy  limiting  the  plaintiff's 
use  of  the  property  to  the  section  upon  which  it  was  located, 
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at  the  time  the  policy  was  issued;  that  is,  no  expressed  limita- 
tion  on  his  right  to  use  it  at  other  places.  Judge  Dillon,  speak- 
ing for  the  court,  said :  ' '  Is  it  to  be  supposed  that  the  plaintiff, 
every  time  he  took  occasion  to  get  off  from  the  section,  to  the 
mill,  or  to  market,  or  for  fuel,  should  go  to  the  insurer  and  get 
the  consent  of  the  secretary  of  the  company  indorsed  on  his 
policy?  If  the  assured  had  so  told  the  plaintiff,  at  the  time 
of  the  taking  out  of  the  policy,  that  his  insurance  would  be 
void  if  the  property,  for  any  purposes,  was  removed  from 
the  premises,  we  think  he  hardly  would  have  agreed  to  take 
out  the  insurance." 

See,  also,  MiUs  v.  Farmers^  Insurtmce  Co.,  37  Iowa,  400, 
holding  the  same  doctrine.  See,  also,  McClurer  v.  G,  F.  &  M. 
Ins.  Co.,  43  Iowa,  349.  See,  also,  Everett  v.  Continental  Ins. 
Co.,  21  Minn.  76,  in  which  the  property  insured  was  a  thresh- 
ing machine  stored  in  a  bam  on  a  certain  section  of  land. 
The  machine  was  burned  while  standing  in  an  open  field,  and 
the  company  was  held  liable;  the  court  saying:  '* Whatever 
might  have  been  the  purpose  of  the  location  of  the  machine 
in  the  application  and  policy,  there  is  no  ground  whatever 
for  contending  that  it  was,  in  letter  or  in  spirit,  a  promissory 
stipulation  on  the  part  of  the  insured,  or  a  condition  of  the 
insurance  on  the  part  of  the  insurer,  that  this  location  should 
remain  unchanged,  or,  if  changed,  that,  while  changed,  the 
insurance  should  cease  or  be  suspended."  See,  also.  Beck  v. 
Hatborro  Insurance  Co.,  163  Pa.  443  (30  Atl.  205). 

We  hold,  therefore,  that  the  removal  of  the  cattle  in  con- 
troversy from  the  premises,  on  which  they  were  at  the  time 
the  policy  was  issued,  under  the  circumstances  of  this  case, 
did  not  forfeit  the  rights  of  the  plaintiff,  under  his  policy, 
nor  suspend  his  insurance  during  the  time  they  were  so  absent, 
for  it  appears  that  the  absence  of  the  cattle  from  the  farm, 
on  which  they  were  located  at  the  time  the  policy  was  issued, 
was  only  temporary ;  that  their  removal  was  incident  to  their 
care  and  keeping,  and  the  usual  and  ordinary  method  pur- 
sued by  the  plaintiff  at  the  time,  in  caring  for  and  keeping 
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the  cattle ;  that  from  the  very  nature  of  the  property  itself  it 
was  apparent  that  it  was  not  contemplated  by  either  party 
to  the  contract  of  insurance  that  the  property  should  remain 
permanently  on  the  place  designated  in  the  policy.  Otherwise, 
if  the  property  were  lost  or  destroyed  by  any  of  the  elements 
insured  against,  while  on  their  way  to  market,  or  off  the  prem- 
ises for  any  legitimate  purpose,  the  policy  would  be  void. 
It  cannot  be  assumed  that  such  was  the  intent  of  the  parties, 
in  the  absence  of  any  provision  in  the  i)olicy  restricting  the 
location  to  the  premises  described. 

II.  The  appellant  next  contended  that  the  court  erred 
in  directing  a  verdict  for  the  plaintiff,  and  in  not  directing 
a  verdict  for  the  defendant,  for  the  reason  that,  the  question, 
„    „  ,  ,         of  whether  the  removal  of  the  cattle  increased 

2.   Same:  viola- 

tia?t?'bu"?d;n  the  risk  or  hazard  was,  under  section  1743  of 
crefs^'hai-"  ^^^  Codc,  a  fact  question  for  the  jury.  As 
ard:  evideace.  heretofore  stated,  the  policy  made  no  provi- 
sion against  removal.  Section  1743  has  relation  to  cases  where 
there  is  a  provision  in  the  policy  prohibiting  the  act  complained 
of.  Where  there  is  no  provision  in  the  policy,  such  as  there 
was  in  the  Adams  case,  135  Iowa,  299,  prohibiting  the  act 
complained  of,  the  burden  does  not  rest  on  the  plaintiff  to 
show  that  there  was  not  an  increase  of  hazard.  The  burden 
comes  to  the  plaintiff  only  .when  he  has  violated  some  term  of 
the  policy.  When  it  is  shown  that  he  has  violated  or  done 
some  act  prohibited  by  the  policy,  then  the  burden  rests  on 
him  to  show  that  the  violation  did  not  increase  the  hazard. 
This  negative  proof,  therefore,  was  not  a  condition  precedent 
to  the  right  of  recovery  in  this  case. 

It  will  be  further  noticed  that  there  was  no  evidence  before 
the  court,  at  the  time  of  the  ruling  on  the  motion,  by  which  it 
could  institute  a  comparison  between  the  hazard  to  the  prop- 
erty on  the  home  farm,  and  the  hazard  incident  to  its  location 
at  the  place  where  it  was  kept  at  the  time  of  the  injury.  There 
is  evidence  of  the  condition  of  the  fences  and  the  provision 
for  shelter  at  the  place  to  which  they  were  removed,  but  there 

Vol.  159  Ia.-— 32 
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is  no  evidence  as  to  the  condition  of  the  fences,  or  the  pro- 
vision for  shelter  at  the  home  place.  It  certainly  cannot  be 
contended,  in  the  absence  of  evidence  from  which  a  compari- 
son could  be  made,  that  they  were  more  exposed  to  the  hazard 
insured  against  at  one  place  than  the  other,  except  upon  proof 
of  some  fact  that  would  show  to  the  court  that  protection 
against  the  elements  was  greater  in  one  place  than  in  the  other. 
We  hold,  therefore,  that  there  was  no  question  of  fact  for  the 
jury  upon  this  issue. 

III.  Defendant  further  contended  that  the  court  erred 
in  directing  a  verdict  for  the  plaintiff,  for  the  reason  that  the 
issue  of  waiver  was  a  question  of  fact  for  the  jury,  and  not 

one  of  law  for  the  court.  It  will  be  noticed 
'  of^^oU  P waiver  that  the  plaintiff  in  his  petition  alleges  that, 

within  thirty  days  of  the  loss,  notice  thereof 
and  proofs  of  the  same  were  duly  made  to  the  defendant,  and 
payment  of  the  loss  demanded,  and  in  an  amendment  to  his 
petition  alleges  that,,  within  three  days  from  the  date  of  the 
loss  of  the  cattle,  the  defendant  company  was  orally  notified 
of  such  loss  and  immediately,  within  two  days  thereafter,  one 
of  the  directors  of  the  defendant  company  came  to  the 
plaintiff's  place  with  him  and  investigated  the  circumstances 
of  the  loss. 

It  will  be  noticed  that  the  by-laws  of  the  association,  which 
were  made  a  part  of  the  policy,  provide:  ''Whenever  a  loss 
has  occurred  to  live  stock,  the  owner  thereof  shall,  within  seven 
days  notify  the  secretary  or  the  nearest  director  to  the  place 
where  the  loss  occurred,  who  shall  immediately  proceed  to 
adjust  the  loss  and  report  by  what  means,  in  his  opinion, 
the  loss  occurred,  and  the  actual  value  of  the  stock,  and  if  the 
owner  and  adjuster  fail  to  agree,  then  the  same  shall  be  sub- 
mitted to  the  board  of  directors,  from  whose  decision  no  appeal 
can  be  taken." 

It  will  ,be  noticed  that  the  plaintiff,  when  examined,  testi- 
fied upon  this  question:  ''I  had  Mr.  Connors  telephone  to 
the  treasurer  of  the  defendant  company.    This  was  two  days 
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after  I  knew  of  the  loss.  Mr.  Lunderville  appeared  there 
on  the  ground  later  representing  the  company.  '  He  was  a 
director  of  the  company.''  When  asked  the  question,  '*What 
did  he  say  to  you  as  his  purpose  in  coming?"  he  replied: 
''He  told  me  there  was  sufficient  loss.  He  said  he  came  to 
adjust  the  loss.  He  said  he  had  notice  to  come  and  adjust 
the  loss." 

Lunderville  testified:  **I  was  informed  of  the  loss  of  the 
Kinney  cattle  on  the  2d  of  February,  and  went  to  see  them 
on  the  afternoon  of  the  3d  day.  I  got  there  about  noon,  and 
we  went  and  looked  the  situation  over  and  came  back  and  had 
dinner.  I  told  Kinney  there  that  I  could  not  recommend  the 
claim.  I  would  simply  report  it  to  the  directors  and  they 
would  have  to  act  on  it;  that  I  would  leave  it  to  the  board 
of  directors  to  act  upon.  I  told  him,  in  substance,  that  I 
would  report  it  to  the  board.  I  wrote  a  report  of  the  Kinney 
claim  on  the  3d  of  February  and  mailed  it  to  the  secretary. 
The  claim  was  called  up  at  the  regular  meeting  of  the  com- 
pany, which  would  be  in  September  following.  Three  of  us 
met  here,  and  were  appointed  by  the  board  to  look  after  the 
matter.  I  mean  that  I  simply  reported  to  the  board  the  situa- 
tion that  appeared  at  the  creek.  The  notice  I  received  of  the 
loss  was  from  James  Connors,  who  called  me  over  the  telephone 
from  Manila,  and  on  that  call  I  went  over." 

It  appears,  therefore,  from  the  testimony,  that  the  plaintiff 
gave  to  the  defendant  all  the  notice  of  the  loss  that  was 
required  of  him  under  the  terms  of  the  policy,  but  that  he  did 
not  make  the  proofs  required  of  him  by  section  1744  of  the 
Code. 

The  question  then  is:  Did  the  company,  by  providing 
for  proofs  of  loss  in  this  policy  (for  its  by-laws  are  made  a 
part  of  the  policy),  waive  the  provisions  of  the  statute  relating 
to  proofs  of  loss  f 

It  has  been  settled  by  a  long  line  of  decisions  that  any 
party  to  a  contract  may  waive  any  of  the  provisions  of  the  con- 
tract made  for  his  benefit.    It  has  been  held  by  a  long  line  of 
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decisions  that,  after  loss,  a  party  for  whose  benefit  a  provision 
in  the  contract  is  made,  including  proofs  of  loss,  may  waive 
the  same,  and  upon  waiver  recovery  may  be  had  without  any 
of  the  proofs  required  by  the  statute.  If  a  party  can  waive 
the  proofs  of  loss  required  by  the  statute  after  loss,  he  surely 
can,  by  contract,  and  by  a  provision  in  his  policy,  waive  the 
statutory  proofs.  It  was  agreed  between  the  plaintiflE  and 
the  defendant  that,  upon  notice  of  the  loss,  the  company  would 
appear  and  proceed  immediately  to  adjust  the  loss  and  report 
by  what  means  the  loss  occurred  and  that  the  amount  of 
damages,  if  the  adjuster  and  the  assured  failed  to  agree,  should 
be  reported  to  the  board  of  directors,  who  should  then 
determine  the  question. 

Section  1744  of  the  Code,  providing  for  proofs  of  loss, 
and  defining  what  should  be  sufficient  proofs  of  loss,  grew 
out  of  a  condition  then  confronting  the  Legislature,  in  which 
it  appeared  that  some  insurance  companies  had,  in  their  poli- 
cies, made  such  restrictions  and  limitations  upon  the  right  of 

■ 

the  assured  to  recover  that  it  became  difficult  in  many  cases 
to  administer  substantial  justice;  that  the  violation  of  these 
provisions,  so  made  in  the  policy,  often  defeated  policy  holders 
in  securing  just  claims.  To  meet  this  condition,  the  Legisla- 
ture provided  the  character  and  kind  of  proofs  that  should 
be  made  by  the  other  upon  the  happening  of  a  loss,  and  no 
greater  proof  than  was  required  by  the  statute  could  be 
exacted  by  the  company,  notwithstanding  any  provisions  of 
its  policy  to  the  contrary.  This  provision  does  not,  however, 
mean  that  the  insurance  company  cannot  contract  for  less  than 
that  required  by  the  statute.  It  means  that  it  cannot  contract 
for  more ;  and  where,  by  its  contract,  it  provides  for  certain 
proofs  of  loss,  a  compliance  with  the  requirements  of  the  policy 
waives  the  necessity  of  any  other  or  greater  proof. 

In  the  case  of  Campbell  v.  Monmouth  Mutual  Fire  Ins. 
Co.,  59  Me.  434,  the  court  said:  **The  plaintiff  must  show 
either  such  notice  as  has  been  stipulated  by  the  insurance  com- 
pany, in  their  contract  of  insurance,  or  such  as  the  statute  of 
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our  state  declares  shall  be  sufficient  notice,  whatever  the  stip- 
ulation in  that  respect  may  >)e.  If  he  gives  the  notice  which  is 
called  for  by  the  contract,  he  is  under  no  obligation  to  go 
further  and  show  that  he  has  given  the  notice  required  by 
the  statute.  The  statute  fixing  the  kind  and  character  of 
notice  was  not  designed  for  the  purpose  of  laying  any  addi- 
tional burdens  upon  the  assured,  or  affording  any  stumbling- 
blocks  in  the  way  of  the  policy  holder,  before  his  case  could 
be  heard  upon  its  merits,  and  it  should  not  be  construed  so  as 
to  give  it  that  effect.  The  requirements  of  the  statute  do  not 
apply  to  cases  where,  by  the  terms  of  the  policy,  the  insurance 
company  undertakes,  upon  the  reception  of  a  mere  notice 
of  the  loss,  to  ascertain  the  amount  by  view,  or  in  such  other 
mode  as  they  think  proper,  and,  after  receiving  such  notice, 
makes  no  attempt  to  perform  its  part  of  the  contract.  Resort- 
ing to  the  by-laws  of  the  company  for  information,  we  find 
the  following  provision:  "When  any  member  shall  sustain 
any  loss  of  the  property  insured,  the  member  shall,  within 
sixty  days  after  such  loss,  give  notice  thereof  in  writing,  to 
the  board  of  directors,  or  some  of  them,  or  to  the  secretary  of 
the  company,  and  the  board  of  directors,  upon  a  view  of  the 
same,  or  any  such  other  way  as  they  deem  proper,  shall  ascer- 
tain and  determine  the  amount  of  the  loss.'  "  This  provision 
of  the  by-laws  was  made  a  part  of  the  policy. 

The  holding  in  this  case  is  recognized  in  Dolbier  v.  Agri- 
cultural Insurance  Co.,  67  Me.  180,  and  Brock  v.  Des  Moines 
Insurance  Co,^  96  Iowa,  39.  We  find,  therefore,  no  disputed 
question  of  fact  for  the  jury  upon  this  issue. 

IV.  It  is  next  claimed  by  the  defendant  that  the  court 
erred  in  directing  a  verdict  for  the  plaintiff  because  the  undis- 
puted evidence  in  the  case  shows  that  the  proximate  cause  of 

the  loss  of  the  cattle  was  not  the  windstorm 
^'  lenc«*o^^\'ofls :    in  question,  or  that  the  evidence  fails  to  show, 

BUfflclCIlCV  * 

direction  of        affirmatively,   that   the  windstorm  was  the 

verdict. 

proximate  cause  of  the  injury  to  the  cattle. 
Upon  this  issue,  we  think  that,  under  the  evidence,  unbiased 
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minds,  honestly  searching  for  the  truth,  would  not  differ — 
could  not  differ — as  to  the  proximate  cause  of  the  injury  to 
these  cattle.  It  is  true  that  the  evidence  discloses  that  they 
passed  from  the  inclosure  in  which  they  were  kept,  and  some 
of  them  were  found  in  a  creek  some  distance  from  the  farm. 
It  also  appears  that  some  cattle  in  the  herd  were  found  between 
the  stream  of  water  and  the  place  in  which  they  were  kept, 
entangled  in  the  wire  fence ;  that  on  the  night  of  the  28th  and 
29th  of  January  there  broke  over  this  country  a  most  severe 
windstorm,  probably  as  severe  as  ever  happened  in  that 
country ;  that  the  stock  proceeded  from  the  place  in  which  they 
were  kept,  direct  with  the  wind,  as  then  blowing;  that  the 
storm  commenced  on  the  28th  and  continued  through  the  29th ; 
that  it  blew  down  standing  trees,  and  buildings,  windmills, 
sheds,  and  other  property;  that  it  was  intensely  cold;  that 
the  storm  came  suddenly ;  that  the  snow  fell  in  great  quantities. 

Defendant's  witnesses  testified: 

''I  have  seen  other  storms  as  severe  as  this,  but  I  would 
not  say  that  I  ever  saw  one  more  severe." 

Lunderville,  a  witness  for  tht  defendant  testified:  **The 
storm  was  uniform.  It  did  not  come  in  gushes.  It  was  a  high 
wind.  It  was  not  a  tornado,  but  a  strong  wind.  It  was  cold. 
It  started  on  the  evening  of  the  28th  somewhere  about  9  o'clock 
with  rain.  It  continued  raining  for  a  while,  and  then  it 
changed  to  sleet.  The  next  morning  the  wind  got  high,  and 
it  started  to  snow,  and  blizzard  like ;  an  awful  snow.  It  con- 
tinued until  the  evening  of  the  29th. ' ' 

Under  these  circumstances,  we  think  the  burden  shifted 
upon  the  defendant  to  show  that  the  loss  or  damage  was  due 
to  the  snow,  or  hail,  or  sleet,  or  rain,  or  some  other  cause. 
This  it  did  not  attempt.  The  showing  on  the  part  of  the 
plaintiff  made  a  prima  facie  case,  and,  under  the  record,  the 
court  was  justified  in  saying  that  the  storm  was  the  efficient 
and  proximate  cause  of  the  damage. 

This  storm  was  described  and  treated  in  the  case  of  Jordan 
V.  Insurance  Co,,  151  Iowa,  74.    This  case  was  tried  to  the 
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court  without  a  jury,  and  in  this  case  it  was  contended  (as  in 
this)  that  the  storm  was  not  the  proximate  cause  of  the  loss 
or  damage,  and  that  the  injury  to  the  cattle  was  due  directly, 
if  not  solely,  to  other  conditions.  The  court  said :  **This  was 
a  question  of  fact  to  be  determined  from  the  testimony,  and, 
without  setting  it  out,  it  is  sufficient  to  say  that  the  trial 
court  was  justified  in  finding  that  the  loss  would  not  have  hap- 
pened but  for  the  windstorm,  and  that  the  windstorm  was  the 
efficient  cause  of  the  damage,  although  other  responsible  causes 
may  have  contributed  to  the  loss. " 

The  policy  in  the  Jordan  case  (as  in  this)  does  not  con- 
fine the  loss  resulting  directly  from  the  windstorm,  such  as 
physical  injury  to  the  stock,  or  by  throwing  them  to  the 
ground,  or  by  driving  them  against  some  obstacle,  or  the  hurl- 
ing of  some  obstacle  against  them.  This  would  be  too  narrow 
a  construction,  and,  even  if  it  were  susceptible  to  such  con- 
struction, a  construction  should  be  adopted  which  is  most 
favorable  to  the  assured. 

On  the  whole  record,  we  find  no  error  in  the  action  of  the 
court,  and  the  cause  is  therefore  Affirmed. 


W.  H.  Batcher,  Plaintiff  and  Appellant,  v.  Clarence 
Nichols,  Judge  of  the  Seventeenth  Judicial  District 
Court  of  Iowa,  and  C.  L.  Warbham^  Defendants  and 
Appellees. 

Intoxicating  liquors:  sale  by  pharmacist:  bequest:  contempt. 
Before  a  registered  pharmacist  is  permitted  to  deliver  intoxicating 
liquor  to  any  person,  a  written  request  must  be  signed  by  the  pur- 
chaser, stating  the  actual  purpose  for  which  it  is  purchased  and  the 
person  for  whom  desired;  and  a  sale  without  such  request  is  a  vio- 
lation of  the  statute,  and  will  subject  a  pharmacist  who  has  been 
enjoined  from  making  illegal  sales  to  punishment  for  contempt. 

Certiorari  from  Tama  District  Court. — ^Hon.  Clarence 

Nichols,  Judge. 
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Tuesday,  May  13,  1913. 

Action  for  contempt  in  the  violation  of  an  injunction 
against  the  sale  of  intoxicating  liquors.  Plaintiff  brings  cer- 
tiorari.— AnniUled. 

M.  S.  Odle,  for  appellant. 

Struble  &  Stiger,  for  appellees. 

Gaynob,  J. — It  appears  that  on  the  18th  day  of  Decem- 
ber, 1907,  the  defendant  C.  L.  Wareham  was  permanently 
enjoined,  by  the  district  court  of  Tama  county,  from  the 
illegal  sale  of  intoxicating  liquors  within  said  judicial  district, 
and  that  said  injunction  was  in  full  force  and  effect,  with  the 
knowledge  of  the  said  C.  L.  Wareham.  It  appears  that  the 
said  C.  L.  Wareham  was  a  druggist,  and  had  a  permit  for  the 
sale  of  intoxicating  liquors  as  such.  The  plaintiff  herein,  on 
the  14th  day  of  October,  1912,  filed  with  the  clerk  of  the  dis- 
trict court  of  Tama  county  an  information,  under  oath,  charg- 
ing the  defendant  with  contempt  of  court  in  violation  of  said 
injunction,  alleging  that  on  the  6th  day  of  December,  1911, 
the  defendant  kept  and  sold  intoxicating  liquors  in  the  town 
of  Dysart,  in  said  county,  and  unlawfully  sold  intoxicating 
liquors  therein  to  one  Vince  Kosnar. 

The  defendant  filed  an  answer  to  said  information  in  which 
he  admits  that  he  sold  one-half  pint  of  brandy  to  the  said 
Vince  Kosnar,  and  that  he  inadvertently  failed  to  insert  in  the 
request  that  the  sale  so  made  to  said  Vince  Kosnar  was  for 
medical  purposes.  He  says  that  he  made  the  sale  on  the 
request  of  the  said  Kosnar ;  that  said  Kosnar  was  not  in  the 
habit  of  using  intoxicating  liquors  as  a  beverage ;  was  a  per- 
son to  whom  the  defendant,  acting  under  his  permit,  had  a 
right  to  sell ;  says  that  he  had  no  intent  or  thought  of  violat- 
ing the  injunction.  Defendant  further  says  that  he  is  a  reg- 
istered pharmacist;  that  all  the  intoxicating  liquors  sold  were 
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sold  under  a  permit  issued  to  him  by  the  district  court  of  Tama 
county  as  a  registered  pharmacist ;  that  all  liquors  were  sold 
in  accordance  with  law  and  his  permit ;  that  he  had  a  right  to 
sell  to  the  said  Kosnar ;  that  said  Kosnar  bought  it  for  a  proper 
and  legal  purpose,  to  wit,  for  medicine. 

It  appears  from  the  record  that  on  the  6th  day  of  Decem- 
ber, 1911,  the  said  Kosnar  bought  a  half  pint  of  brandy  from 
the  defendant  in  defendant's  drug  store;  that  at  the  time  he 
purchased  said  liquor  he  signed  the  following  application,  and 
upon  the  application  so  signed  the  liquor  was  furnished  him. 
It  appears  that  he  bought  the  liquor  for  medicinal  purposes ; 
that  he  was  afflicted  with  rheumatism,  and  needed  a  stimu- 
lant. It  appears  that  he  told  the  defendant  he  wanted  it  for 
medical  purposes;  that  he  used  it  for  medical  purposes.  It 
appears  that  he  was  not  a  man  who  used  intoxicating  liquors 
as  a  beverage.  The  permit  on  which  the  defendant  sold  the 
said  Eosnar  intoxicating  liquors  was  as  follows : 

Certified  Request  of  Purchasers. 

Dysart,  Iowa,  Dec.  6,  1911.    No.  1450. 

To  C.  L.  Wareham,  Beg.  Phar.  No.  7803 :  I  hereby  make 
request  for  the  purchase  of  the  following  intoxicating  liquors : 
Amount,  ^  pint;  kind,  brandy.  My  true  name  is  Vince  Kos- 
nar. I  am  not  a  minor,  and  reside  in  Oneida  township  (or 
town  of  Clutier,  at  No.  R.  F.  D.  street),  in  the  county  of 
Tama,  state  of  Iowa.  (If  residence  in  city,  give  house  and 
street  number  or  nsmie;  if  in  county,  give  rural  route).  The 
actual  purpose  for  which  this  request  is  made  is  to  obtain  the 

said  liquor  for ,  and  the  same  is  desired  for 

use,  and  neither  myself  nor  the  said habitually  use 

intoxicating  liquors  as  a  beverage. 

Signature  of  purchaser:    Vince  Kosnar. 

Attested  by  C.  L.  Wareham,  Reg.  Phar.  No.  7803. 

Attest :    Prank  S.  Shaw,  County  Auditor. 

Upon  the  record  so  made,  the  court  dismissed  the  defend- 
ant, and  the  plaintiff  brought  certiorari,  and  the  case  is  now 
before  this  court  for  rehearing,  and  the  appellant  asks  for 
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reversal  on  the  following  ground:  It  is  a  violation  of  an 
injunction  for  a  permit  holder  to  sell  intoxicating  liquors 
without  complying  with  the  provisions  of  section  2394  of  the 
Code,  which  provides  among  other  thing  that  before  a  sale  can 
be  made  the  request  must  be  signed  by  the  applicant,  stating 
the  actual  purpose  for  which  the  liquor  is  purchased,  and  for 
what  use  desired,  and  the  request  must  also  say  for  whose 
use  desired. 

Section  2394  reads  as  follows:  ** Before  selling  or  deliver- 
ing any  intoxicating  liquors  to  any  person,  a  request  must  be 
signed  by  the  applicant,  in  his  true  name,  truly  dated,  stat- 
ing the  applicant  is  not  a  minor,  his  residence,  for  whom  and 
whose  use  the  liquor  is  required  .  .  .  the  amount  and 
kind  required,  the  actual  purpose  for  which  the  request  is 
made,  and  for  what  use  desired,  and  that  neither  the  appli- 
cant nor  the  person  for  whose  use  requested  habitually  uses 
intoxicating  liquors,  as  a  beverage." 

It  will  be  noticed,  from  the  foregoing  section,  that  the 
signing  of  this  request  is  a  condition  precedent  to  the  right  to 
sell.  To  sell  without  the  written  request  is  a  violation  of  law. 
It  is  an  illegal  sale.  The  defendant,  by  the  decree  was  en- 
joined from  making  illegal  sales  within  his  drug  store..  He 
therefore,  by  making  the  sale,  violated  the  terms  of  the  injunc- 
tion, restraining  him  from  so  doing,  and  is  therefore  subject 
to  the  charge  of  contempt.  His  intent  in  violating  the  law 
cannot  be  inquired  into.  It  was  the  violation  of  the  law  that 
constitutes  a  violation  of  the  restraining  order,  and  the  vio- 
lation of  the  restraining  order  left  him  subject  to  the  charge 
of  contempt.  In  support  of  this  see  State  v.  Swallum,  111  Iowa, 
37;  Stromert  v.  Johnson,  144  Iowa,  682;  Long  v.  Joder,  139 
Iowa,  471 ;  Barber  v.  Brenn^n,  140  Iowa,  678 ;  State  v.  Har- 
ris, 122  Iowa,  78 ;  Peak  v.  Bidinger,  133  Iowa,  127 ;  Rizer  v. 
Tapper,  133  Iowa,  628. 

It  is  true  that  in  many  cases  the  application  of  this  rule 
would  *work  hardship,  but  one  who  assumes  a  business  assumes 
all  the  burdens  and  hardships  that  attend  it.    Every  man  who 
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engages  in  the  sale  of  intoxicating  liquors  is  bound  to  observe 
all  the  requirements  of  law  touching  the  conduct  of  the  busi- 
ness. A  failure  to  perform  the  conditions  and  carry  the  bur- 
dens that  rest  upon  him,  and  which  he  assumes  when  he 
enters  upon  the  business,  is  his  fault,  and  not  that  of  the 
law. 

"We  think,  therefore,  that  the  court  erred  and  acted 
wrongfully  in  discharging  the  defendant,  and  its  action  in  so 
doing  is  therefore  Annulled, 


A.  McQovEBN,  LoES  Bros.,  Frank  Takes  and  Hugo  Weber, 
Appellants,  v.  John  Heery,  Appellee.  James  A.  Gavin, 
Mrs.  Hugh  Dixon,  Charles  E.  Gavin  and  Jones  County, 
Defendants. 

Botrndarlea:    beport  of  gommissionisbs  :     conolusiveness.     The  dis- 

1  trict  court  is  not  bound  by  the  report  of  commissioners  appointed 
to  locate  alleged  lost  boundaries  of  land,  but  may  set  their  report 
aside  and  make  new  and  different  findings,  when  warranted  by  the 
evidence.  The  commissioners .  are  mere  officers  of  the  court  ap- 
pointed to  aid  in  locating  the  true  boundaries. 

Same:     acquiescence:     effect.    Wher^  the  court  finds  from  the  evi- 

2  dence  that  the  comers  and  lines  alleged  to  have  been  lost  or  in  dis- 
pute have  been  established  by  acquiescence  of  the  parties  for  the 
statutory  period,  it  is  unnecessary  for  the  court  to  proceed  further 
and  ascertain  where  the  lines  and  comers  were  originally  located, 
or  where  commissioners  might  locate  them. 

Same:     appeal:     trial  de  novo:    review  of  evidence.    An  action  to 

3  establish  alleged  lost  comers  and  lines  is  a  special  proceeding  and 
not  triable  de  novo  on  appeal;  and  where  the  findings  of  the  trial 
court  are  based  upon  conflicting  evidence  they  have  the  force  of  a 
verdict  of  a  jury,  and  the  evidence  will  not  be  reviewed  for  the 
purpose  of  determining  its  weight,  or  the  credibility  of  the  witnesses. 

Same:    establishment  of  corners  and  lines:    duty  of  commission- 

4  ERS:  ACQUIESCENCE.  It  is  the  duty  of  commissioners  appointed 
to  locate  lost  or  disputed  comers  and  lines  to  first  ascertain,  if  possi- 
ble, their  original  government  location;  but  if  this  cannot  be  done 
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then  they  should  proceed  under  the  rules  and  hj  survey  to  ascer- 
tain where  they  were  originally  located,  and  mark  the  same  as  the 
original  government  comers  and  lines,  and  report  their  doings  to  the 
court.  If,  however,  acquiescence  of  the  parties  in  a  certain  line  is 
pleaded  and  proved  no  further  investigation  as  to  the  government 
lines  and  corners  will  be  made  by  the  court,  but  their  agreement, 
which  may  be  inferred  from  long  acquiescence,  will  determine  the 
controversy. 

Same:    taxation  of  costs.    The  taxation  of  costs  in  proceedings  to 
5    establish  lost  comers  is  largely  a  matter  of  discretion  with  the  court, 
and  in  the  absence  of  an  abuse  of  such  discretion  its  ruling  will  not 
be  disturbed. 


Appeal  from  Jones  District  Court. — Hon.  W.  N.  Tbeichleb^ 

Judge. 

Tuesday,  May  13, 1913. 

Action  to  establish  comers  alleged  to  be  lost  or  in  dis- 
pute. Decree  for  defendants,  dismissing  the  petition.  Plain- 
tiffs appeal. — Affirmed. 

Herrick,  Cash  cfe  Rhinehart  and  E.  D,  Hogan,  for  appel- 
lant. 

J.  W.  Doxsee,  for  appellees. 

Gaynor,  J. — This  action  is  brought  under  chapter  5, 
title  21,  of  the  Code  of  1897.  It  is  alleged  by  the  plaintiff 
that  the  original  government  cor^ers  and  boundaries  of  the 
lands  between  the  several  parties  hereto  have  been  lost  or 
destroyed,  and  are  in  dispute,  and  praying  that  a  commis- 
sioner be  appointed,  and  that  said  comers  and  boundaries  be 
ascertained  and  permanently  established.  All  the  defendants 
made  default,  except  the  defendant  John  Heery,  who  appeared 
and  filed  an  answer,  alleging,  among  other  things,  that  the 
feaices  as  now  located  and  which  inclose  the  property,  con- 
cerning which  the  dispute  is  made,  are  upon  the  true  lines, 
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as  surveyed  from  the  true  comers  of  the  sections  wherein  the 
land  is  located,  and  that  there  is  no  dispute  over  the  lines 
affecting  the  land  of  this  defendant;  that  the  lines  as  now 
marked  by  said  fences  have  been  recognized  and  acquiesced  in 
by  the  parties  interested  for  more  than  ten  years,  and  have 
been  recognized  as  the  true  lines  between  the  adjoining  prop- 
erties, and  have  been  recognized  and  acquiesced  in  by  this 
plaintiff  and  the  joining  proprietors  and  their  grantors  for 
more  than  fifteen  consecutive  years;  that,  thereafter,  the  court 
appointed  three  civil  engineers  as  commissioners,  and  directed 
them  to  proceed  to  locate  the  lines,  comers,  and  boundaries 
claimed  to  be  lost  or  in  dispute,  and  to  fix  and  establish  the 
true  lines  and  boundaries,  and  to  hear  evidence  and  report 
their  finding  and  the  evidence  taken  by  them  touching  the 
question  of  acquiescence. 

It  appears  that  the  commissioners  so  appointed  proceeded, 
under  the  court's  order,  not  only  to  survey  the  premises  in 
question  and  to  determine  therefrom  where  the  true  comers 
and  boundary  lines  were,  but  also  to  hear  testimony  and 
examine  witnesses  with  respect  to  the  question  of  acquiescence. 
At  the  conclusion  of  the  hearing  of  the  testimony  on  the  queS' 
tion  of  acquiescence,  the  conmiissioners  proceeded  to  make  a 
survey  of  the  premises,  and  after  the  completion  of  the  survey 
met  and  heard  arguments  of  counsel;  that,  thereafter,  the 
commissioners  filed  in  said  court  their  report  of  said  survey, 
together  with  a  map  or  plat  of  the  same,  and  a  copy  of  the 
evidence  taken  before  them  which  was  made  a  part  of  their 
report ;  and  in  their  report  found  against  the  claim  of  acqui- 
escence, and  reported  that  they  made  their  survey  according 
to  the  rules  laid  down  by  the  ** Manual  of  Instructions"  fur- 
nished them  by  the  Greneral  Land  Office,  in  Washington,  and 
submitted  to  the  court  a  map  claimed  to  show  the  original 
government  marks,  as  found  by  them,  as  well  as  the  corners 
fixed  by  them,  together  with  the  measurements  made  also 
showing  the  location  of  the  disputed  fences  and  other  matters 
relating  to  their  doings,  touching  the  location  of  the  comers. 
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It  appears  that  the  report  of  the  commissioners  being 
submitted  to  the  court,  the  court  found  that  the  lines  and 
boundaries  alleged  to  have  been  in  dispute  were  not  in  dispute, 
that  they  had  been  established  and  acquiesced  in  by  the  parties 
for  more  than  the  statutory  period  and  fixed  the  corners  at, 
and  the  lines  on,  the  boimdaries  so  found  to  have  been  acqui- 
esced in  by  the  owners  and  their  grantees,  and  the  court 
refused  to  fix  the  comers  at  the  point  found,  and  reported  to 
be  the  true  comers  by  the  commissionersw  From  this  action, 
plaintiffs  appeal,  and  complain : 

That  the  court  had  no  right  or  authority  to  establish  the 

lines  or  comers  at  any  other  place  or  point  than  that  found 

by  the  commissioners;  that  the  commissioners  appointed  by 

1.  boundabibb:      *^®  court  had  full  power  to  find  the  true  line, 

mP^eraf "'    ^^^  *^^^  ^^^^^  finding  had  the  same  force  and 

conciasiYeiiiMs.    ^g^^^  ^  ^  verdict  of  the  jury,  and  that  their 

finding  that  there  was  no  acquiescence  was  also  binding  on  the 
courts  as  the  verdict  of  a  jury,  and  that  the  court  erred  in 
finding  the  true  lines  and  boundaries  to  be  established  by 
acquiescence  against  the  finding  of  the  commissioners  that 
there  was  no  acquiescence,  and  in  support  of  this  cites  Yocum 
V.  Haskins,  81  Iowa,  436.  But  this  case  relied  upon  by  the 
plaintiff  has  been  overruled  by  subsequent  decisions  of  this 
court.  See  Welkamp  v,  Jungers,  150  Iowa,  292,  wherein  it  is 
said:  ''Plaintiff's  first  contention  is  that  the  finding  of  the 
commissioners  should  have  been  given  the  same  force  and 
effect  as  accorded  the  verdict  of  a  jury,  and,  as  there  was  sub- 
stantial evidence  in  support  of  the  commissioners'  report,  it 
should  have  been  accepted  and  not  set  aside."  Such  was  the 
holding  in  Yocum  v.  Haskins,  but  that  holding  was  subse- 
quently overruled  by  this  court.  In  Doolittle  v,  Bailey,  85 
Iowa,  398,  this  court  said :  *  *  The  lower  court  had  full  power 
to  make  a  finding  different  from  that  of  the  commissioners, 
so  long  as  it  had  testimony  before  it  on  which  to  base  a 
different  finding. '  * 

It  seems  to  us  that  if  the  court,  upon  an  examination 
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of  the  testimony  submitted,  in  support  of  the  claim  of  acquies- 
cence, found  therefrom  that  the  lines  and  boundaries  claimed 

to  be  lost  or  in  dispute  had  been  established 
'  auiescence:  ef-    and  acquicsccd  in  by  the  parties  interested 

for  more  than  the  statutory  period,  and  there- 
fore became  the  fixed  and  definite  boundaries  and  corners  of 
the  land,  that  it  would  be  a  useless  and  idle  thing  for  the 
court  to  proceed  further  in  the.  investigation,  and  determine, 
notwithstanding  the  lines  had  been  fixed  and  settled  by  the 
conduct  of  the  parties,  where  the  original  government  comers 
and  lines  were,  or  where  the  commissioners  upon  a  survey 
should  determine,  in  their  judgment,  they  ought  to  be.  In 
this  case  the  court  said:  '^The  commissioners  are  the  officers 
of  the  court — are  appointed  by  the  court,  for  the  purpose 
of  aiding  the  court  in  ascertaining  and  establishing  the  lines 
and  boundaries  alleged  to  have  been  in  dispute;  and,  while 
their  recommendation  is  entitled  to  consideration,  it  has  not 
the  binding  force  of  a  verdict  of  the  jury."       \ 

We  have  examined  the  testimony  submitted  to  the  court 
upon  which  the  court  found  that  the  line  alleged  to  be  in  dis- 
pute had  been  recognized  and  acquiesced  in  by  the  parties  for 
o    e*w- .  more  than  fifteen  years  prior  to  the  commence- 

fwvV:  ^review  ^^^*  ^^  *^®  ^uit,  and  we  find  the  judgment  of 
of  evidence.  ^j^g  court,  based  upon  that  evidence  has  ample 
support  therein ;  and,  as  this  proceeding  is  a  special  proceed- 
ing and  not  triable  de  novo  in  this  court,  it  is  not  necessary  to 
set  out  the  testimony  upon  which  the  court  acted.  In  the  case 
Leathers  v.  Oberlander,  139  Iowa,  179,  it  was  said:  *'In  view 
of  the  conflict  in  the  evidence,  we  cannot  question  the  correct- 
ness of  the  .  .  .  judgment  of  the  court  based  thereon. 
The  case  is  not  triable  de  novo.  The  finding  ...  of  the 
court  .  .  .  upon  the  evidence  is  as  conclusive  as  the  ver- 
dict of  a  jury  would  be,  and  we  are  not  justified  in  reaching  a 
different  result. ' '  Where  there  is  a  conflict  in  the  evidence, 
and  the  case  is  not  triable  de  novo  in  this  court,  this  court  will 
not  review  the  evidence  for  the  purpose  of  sitting  in  judgment 
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upon  the  weight  of  the  evidence,  or  the  credibility  of  the  wit- 
nesses. The  finding  of  the  court  upon  the  facts  submitted  to 
it  by  the  commissioners  has  the  force  and  effect  of  a  verdict. 
of  a  jury  upon  the  evidence.  See  Vittoe  v.  Richardson,  58 
Iowa,  575 ;  Herriott  v.  Potter,  115  Iowa,  648.  In  Doolittle  v. 
Bailey,  85  Iowa,  398,  which  so  far  as  the  procedure  is  con- 
cerned is  much  like  the  case  at  bar,  the  court,  construing  the 
case  of  Yocum  v.  Haskins,  supra,  s^id  that  in.  the  Haskins 
case  the  order  of  the  court,  when  properly  construed  in  con- 
nection with  the  objections  made  by  the  defendant,  had  the 
effect  only  of  setting  aside  the  conclusion  reached  by  the  com- 
missioners, and  not  the  evidence  returned  in  the  report  of 
the  commissioners;  that,  on  the  report  made  by  the  commis- 
sioners, the  court  had  the  power  and  right  to  reach  a  different 
conclusion,  and  make  a  different  finding  from  that  made  by 
the  commissioners,  so  long  as  in  the  report  there  was  testimony 
upon  which  to  base  a  different  finding  and  a  different  conclu- 
sion; that  the  commissioners  appointed  by  the  court  were 
simply  the  advisors  of  the  court  to  make  investigation  and 
report  their  findings  to  the  court,  and  the  court  may  therefore 
set  aside  and  reject  the  conclusions  of  the  commissioners,  and 
upon  the  report  make  a  different  finding  and  reach  a  different 
conclusion,  when  it  is  satisfied,  under  the  whole  showing,  the 
conclusion  reached  by  the  commissioners  on  the  report  is 
wrong. 

When  an  action  of  this  kind  is  commenced,  and  it  is 
alleged  that  the  original  government  comers  and  lines  are 
lost  or  in  dispute,  and  commissioners  are  appointed  by  the 

court  to  locate  and  determine  and  establish 

*'  fithmenrof^      lines  and  comers,  the  first  duty  of  the  com- 

SnesT  du?y  of    missioners  appointed  is  to  ascertain,  if  pos- 

era:  acquie»-      siblc,  the  government  corners,  and,  if  these 

cannot  be  found,  then  to  proceed  under  the 
rules  and  by  survey  to  ascertain  where  those  comers  were 
originally  placed,  and  to  mark  the  corners  as  the  original 
government  comers,  at  the  place  where  they  find  the  original 
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government  corners  were,  and,  when  these  are  ascertained,  the 
evidence  upon  which  they  ascertained  it  is  submitted  to  the 
court,  and  the  court  then  fixes  and  establishes  the  govern- 
ment comers  and  lines  where  the  commissioners  have  so  located 
them,  and  the  presumption  is  that  they  are  located  at  the  place 
where  the  original  government  corners  were. 

The  boundaries  of  land  originally  were  fixed  by  the  gov- 
ernment survey.  People  are  presumed  to  have  bought  accord- 
ing to  the  government  survey,  and  they  have  a  right  to  the 
lines  and  boundaries  as  fixed  by  the  government,  if  they  so 
insist,  but  where  the  x>arties  have  fixed  their  lines  and 
boundaries,  and  have  acquiesced  in  them  for  the  statutory 
period,  they  become  the  lines  and  boundaries  of  their  land 
without  regard  to  where  the  lines  and  boundaries  were  orig- 
inaUy  placed  by  the  government.  Where  it  is  alleged  that 
the  government  lines  and  boundaries  are  lost  and  commis- 
sioners are  appointed  to  make  an  investigation,  and  report  to 
the  court  touching  the  controversy,  and  they  do  investigate 
and  report,  and  the  court  finds  from  the  report  that  lines  and 
boundaries  claimed  to  be  in  dispute  have  been  established 
by  the  parties  and  acquiesced  in  for  the  statutory  period,  the 
parties  are  bound  by  such  boundaries  and  lines  so  acquiesced 
in,  and  the  court  will  not  proceed  to  the  idle  investigation  of 
determining  where  the  original  government  lines  and  comers 
were,  for  the  reason  that  no  such  determination  will  affect 
any  substantial  right  of  the  parties  before  it. 

If  commissioners  are  appointed  by  the  court,  and  upon 
investigation  find  the  true  original  government  comers  in 
existence,  they  should  stop  then  and  report  the  matter  to  the 
court,  and,  if  this  was  found  to  be  true,  the  court  proceeds 
no  further  with  its  investigation,  but  leaves  the  comers  as 
established  by  the  government.  If  the  government  comers 
cannot  be  found,  then  they  proceed  by  survey  from  known 
and  recognized  governmental  monuments  or  otherwise  to 
determine  where  the  government  comer  was,  in  fact,  placed, 
and,  when  that  is  ascertained,  it  is  located  at  the  point  pre- 
Voi*  159  lA.— 33 
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sumably  where  the  government  located  it,  but  when  the  plea 
of  acquiescence  is  injected  into  the  case,  and  the  court  finds 
that  the  lines  and  corners  have  been  settled  by  the  parties  and 
acquiesced  in,  as  required  by  the  statute,  no  further  investiga- 
tion will  be  made  by  the  court  as  to  the  original  government 
corners,  for  the  reason  hereinbefore  stated,  and  it  is  not  neces- 
sary that  the  court  should  find,  in  order  to  support  this  con- 
clusion of  acquiescence,  that  there  was  an  expressed  agreement 
between  the  parties  touching  the  lines  and  boundaries,  but 
from  long  acquiescence  in  the  line  as  the  true  line  such  agree- 
ment may  be  inferred,  and  is  then  binding  upon  the  parties 
as  to  the  true  line.  See  Bowell  v.  Weinemann,  119  Iowa,  256 ; 
Miller  v.  Mills  Cotunty,  111  Iowa,  654;  Lawrence  v,  Wash- 
burn, 119  Iowa,  109;  O'Callaghan  v,  Whisenand,  119 
Iowa,  566. 

We  find  no  error  in  the  acts  of  the  court  in  the  taxing 

of  costs.    The  matter  is  largely  in  the  discretion  of  the  court, 

^    o  „     .  and  we  find  no  abuse  of  discretion  in  this  case. 

tion  of  costs,      gee  section  4238  of  the  Code  of  1897 ;  Russ  v. 

Townsend,  150  Iowa,  164 ;  Brett  v.  Clark,  136  Iowa,  544. 

We  find  no  reversible  error  in  this  cause,  and  the  judg- 
ment of  the  lower  court  is  therefore  Affirmed. 


Charles  Elus,  Appellee,  v.  Alfred  Oliphant,  Appellant. 

Animals:     dogs:     right  to  kill:     statute.     One  may  lawfully  kill 

1  a  dog  only  when  caught  in  the  act  of  worrying  or  killing  sheep  or 
other  domestic  animals,  or  attempting  to  bite  a  person;  so  that 
trapping  and  killing  the  dog  of  another  BU8pect€d  of  killing  sheep, 
but  not  caught  in  the  act,  was  not  within  the  protection  of  the 
statute. 

Same:     evidence  of  value.    Witnesses  who  knew  the  habits,  traits  and 

2  character  of  a  dog  are  competent  to  testify  to  its  value,  although 
there  was  no  actual  market  value  for  dogs  in  that  vicinity. 
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Pleadings:     motion  to  strike.    Ordinarily  a  motion  to  strike  is  not  the 

3  proper  method  of  attacking  the  substance  of  a  pleading,  as  its  legal 
sufficiency  cannot  be  tested  in  that  manner. 

Same:     time  of  filing  pleadings.    The  court  in  its  discretion  may  per- 

4  mit  the  filing  of  a  pleading  after  the  expiration  of  the  statutory 
period. 

Animals:     killing  of  dog:     instruction.    In  this  action  for  killing  a 

5  dog  in  the  field  where  previously  several  sheep  had  been  killed  by 
dogs,  a  requested  instruction  that  if  the  dog  in  question  was  one  of 
those  engaged  in  killing  the  sheep,  the  jury  should  find  for  defend- 
ant, was  erroneous  and  was  properly  refused. 

Same:    recovery  for  stock  killed  bt  dogs:     election  of  remedies. 

6  One  who  presents  his  claim  to  the  board  of  supervisors  for  the  loss 
of  sheep  killed  by  dogs,  and  accepts  the  allowance  made  by  the  board 
from  the  domestic  animal  fund,  is  precluded  thereby  from  recover- 
ing any  further  sum  from  the  person  or  persons  whose  dogs  did 
the  killing. 

Same:     evidence.    A  mere  scintilla  of  evidence  in  support  of  an  issue 

7  is  not  sufficient  to  carry  it  to  the  jury.  In  the  instant  case  the  evi- 
dence was  insufficient  to  require  submission  of  a  claim  for  the  dif- 
ference between  the  amount  allowed  by  the  supervisors  for  sheep 
killed  by  dogs  and  their  actual  value,  even  if  it  was  recoverable 
against  the  owner  of  one  of  the  dogs. 

Appeal  from  Linn  District  Court, — Hon.  F.  O.  Ellison^ 

Judge. 


Tuesday,  May  13,  1913. 

Action  at  law,  to  recover  damages  for  the  wrongful  kill- 
ing of  plaintiff's  dog.  Defendant  admitted  the  killing  of  the 
dog,  but  pleaded  justification  therefor  and  also  filed  a  counter- 
claim for  sheep  killed  and  injured  by  the  dog.  Plaintiff  in 
reply  denied  the  allegations  of  the  counterclaim,  and  also 
pleaded  an  election  by  plaintiff  to  recover  from  the  county 
the  damages  done  his  sheep.  On  the  issues  joined  the  case 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
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the  plaintiff,  in  the  sum  of  $85,  and  defendant  appeals. — 
Affirmed. 

Leonard  dk  Johnson,  for  appellant. 

Voris  &  Haas,  for  appellee. 

Deemeb,  J. — ^Plaintiff  is  a  farmer  living  in  Idnn  county, 
Iowa,  and  defendant  is  also  a  farmer  and  sheep  raiser,  living 
about  a  mile  south  and  west  of  plaintiff's  house.  Defendant 
had  another  farm  about  three-fourths  of  a  mile  northwest 
from  plaintiff's  farm,  which  was  occupied  by  a  tenant,  and 
upon  which  defendant  kept  some  sheep.  During  the  early 
morning  of  January  13,  1911,  defendant  was  awakened  by 
telephone,  and  informed  that  some  dogs  were  after  his  sheep. 
Arming  himself  with  two  guns  he  started  and  on  his  way  met 
his  tenant,  and  the  two  went  to  the  farm  where  the  sheep 
were  kept,  and  found  several  sheep  dead  and  some  injured. 
The  dogs  had  departed,  going  in  a  northeasterly  direction  and 
witnesses  saw  a  number  of  dogs  that  morning  northeast  of 
defendant's  farm.  These  dogs  were  not  identified,  save  that 
one  witness  said  they  were  all  dark-colored.  Defendant 
attempted  to  identify  the  bark  or  **yip"  of  one  of  the  dogs 
as  one  belonging  to  plaintiff,  but  this  identification  was  incom- 
plete and  unsatisfactory.  On  the  day  the  sheep  were  killed 
defendant  dragged  a  carcass  of  one  of  the  sheep  to  a  ditch 
in  the  pasture,  where  the  sheep  had  been  kept,  and  surrounded 
it  with  several  traps,  and  on  the  second  day  thereafter  plain- 
tiff's  collie  dog,  which  was  light  in  color  and  claimed  to  be 
of  great  value,  was  caught  in  one  of  the  traps  and  thereafter 
killed  by  defendant  in  order  to  end  its  misery.  It  is  not 
claimed  that  the  dog  was  in  the  act  of  chasing,  worrying,  or 
injuring  sheep  at  the  time  he  was  caught,  but  it  is  insisted 
that  his  presence  there  was  an  indication  that  he  had  been 
one  of  the  group  of  dogs  which  did  the  original  damage. 
Plaintiff  learned  in  some  way  that  defendant  had  set  out 
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traps,  and  he  kept  his  dog  up  nights  after  hearing  of  the 
trap  setting;  but,  having  let  him  out  in  the  daytime,  the  dog 
was  enticed  by  the  bait — so  it  is  claimed — ^to  go  to  the  dead 
sheep  and  to  get  caught  in  the  trap.  On  February  3,  1911, 
defendant  filed  a  claim  with  the  board  of  supervisors  for  the 
sheep  which  had  been  killed  and  injured,  amounting  to  $60, 
and  upon  this  he  was  allowed  the  sum  of  $36.  This  amount 
was  accepted  by  him,  and  he  has  since  retained  it.  There  was 
testimony,  tending  to  show  that  plaintifiP's  dog  was  a  very 
valuable  one,  highly  trained,  and  greatly  efficient  about  the 
farm;  some  of  the  witnesses  testifying  that  he  was  worth 
at  least  $200.  Such  proceedings  were  had  during  the  trial  as 
to  eliminate  defendant's  claim  for  damages  done  his  sheep, 
and  the  rulings  whereby  this  counterclaim  was  eliminated 
are  complained  of.  The  trial  court  instructed,  in  effect,  that 
defendant  had  no  right,  under  the  circumstances  shown,  to 
trap  and  shoot  the  dog,  and  the  case  was  submitted  to  the 
jury  for  it  to  find  the  value  of  the  dog  and  to  return  a  ver- 
dict for  plaintiff  in  the  amount  so  found. 

I.  The  trial  court  instructed  that,  as  the  dog  was  not 
in  the  act  of  worrjring  or  killing  sheep,  the  defendant  had  no 
right  to  trap  him  or  to  kill  him  after  being  trapped,  and  in  this 

1  ANiMAis-  there  was  no  error.  One  may  not  lawfully 
to^iu  '!^^Sm'  ^^^  ^^®  ^^  ^^  another,  except  he  be  caught  in 
"**•                  the   act   of    worrying,    maiming,  or   killing 

sheep,  lambs,  or  domestic  animals,  or  attempting  to  bite  some 
person.  Code  Supplement,  section  2340;  Marshall  v.  Black- 
shire,  44  Iowa,  475. 

II.  There  seemed  to  be  no  actual  market  value  for  dogs  in 
Linn  county,  Iowa;  but  plaintiff  and  others  who  knew  the 
habits,  traits,  and  character  of  the  dog  in  question  were  per- 

2  Same-  evi-  fitted,  over  defendant's  objections,  to  testify 
deuce  of  vaioe.    ^g  ^q  }ijg  actual  value.    In  this  there  was  no 

error.  Anson  v.  Dmght,  18  Iowa,  241 ;  Bov^rs  v.  Horen,  93 
Mich.  420  (53  N.  W.  535,  17  L.  B.  A.  733,  32  Am.  St.  Rep. 
513) ;  Hodges  v.  Causey,  77  Miss.  353  (26  South.  945,  48  L. 
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B.  A.  95,  78  Am.  St.  Rep.  525) ;  Gere  v.  Insurance  Co.,  67 
Iowa,  272 ;  Lcmning  v.  Railway  Co.,  68  Iowa,  502 ;  Houghtat' 
ing  V.  RaUvxiy  Co,,  117  Iowa,  540. 

III.  The  claim  that  defendant,  having  elected  to  make  his 
claim  for  damages  done  his  sheep  against  the  county,  was 
barred  of  any  right  of  recovery  against  the  plaintiflf  was  intro- 
duced   into   the   case  by  an  amendment   to 

mouon'to* '        plaintiff's  reply.     This  defendant  moved  to 

strike. 

strike  because  filed  too  late  and  for  other  rea- 
sons. In  so  far  as  the  motion  attacked  the  substance  of  the 
pleading  it  was  properly  overruled,  for  the  legal  sufficiency  of 
a  pleading  cannot,  as  a  rule,  be  attacked  by  motion. 

Although  the  reply  was  not  filed  in  due  season,  under  the 
Code,  still  it  was  within  the  discretion  of  the  trial  court  to 
Dcrmit  the  same  to  be  filed;  and  there  is  no  showing  of  any 

abuse  of  that  discretion.    Livingston  v.  Heck, 
^'  minrpilSI- ""^    122  Iowa,  74;  Williams  Shoe  Co,  v,  Gotzian, 
^^  130  Iowa,  710 ;  Walker  v,  Pumphrey,  82  Iowa, 

487 ;  Irivin  v.  Y eager,  74  Iowa,  174. 

IV.  The  trial  court  instructed  the  jury  not  to  allow  any- 
thing on  defendant's  counterclaim,  and  this  is  argued  as  error. 
Tn  this  connection  defendant's  counsel  asked  the  following 

instruction:     ''You    are   instructed   if   you 
kiiuni?  of' dog:    find  from  all  the  evidence  that  the  plaintiff's 

tastructloo.  ^^^  ^^  ^^^  ^^  ^^^  ^^^  ^^^^  ^^  p^^^  ^  ^^ 

injuring  and  killing  of  the  sheep  of  the  defendant,  on  the 
night  of  the  13th  of  January  last,  then  your  verdict  should 
be  for  the  defendant,  and  you  should  so  find."  It  is  manifiest 
that  the  instruction  asked  should  not  have  been  given,  for 
it  is  clearly  erroneous.  The  reason  why  the  trial  court  took 
the  counterclaim  away  from  the  jury  is  not  stated.  It  may 
have  been  because  of  plaintiff's  claim  that  defendant  had 
elected  to  get  his  compensation  from  the  county,  or  because 
there  was  not  sufficient  testimony  to  justify  a  finding  that 
plaintiff's  dog,  or  dogs,  had  anything  to  do  with  the  injury 
to  the  sheep. 
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Code  Supplement,  section  458-c,  as  amended  by  Acts  33d 
General  Assembly,  chapter  32,  reads  as  follows: 

Any  person  damaged  by  the  killing  or  injury  of  any  do- 
mestic animal  or  fowl  by  dog,  dogs  or  wolves  may  present  to 
c.  sahb:  recov-      ^^^  board  of  supervisors  of  the  county  in 
kifi«d**b  "do^*'  •    ^^^^^  ^^^^  killing  or  injury  occurred,  a  de- 
eiection  of      '    tailed  statement  and  account  of  such  killincr 

or  injury,  stating  the  amount  of  damage 
claimed  therefor  and  verified  by  affidavits  by  two  or  more 
disinterested  persons  not  related  to  the  claimant;  such  claim 
to  be  filed  with  the  county  auditor  not  later  than  ten  (10) 
days  from  the  time  such  killing  or  injury  occurred  or  was 
known  to  the  owner  or  his  agent.  Claims  filed  as  herein 
provided  shall  be  heard  by  the  board  of  supervisors  at  the 
first  regular  session  after  the  filing  thereof  or  at  such  time 
as  the  board  of  supervisors  may  determine  upon.  No  claim 
shall  be  allowed  where  it  is  shown  that  the  injury  and  dam- 
age complained  of  was  caused  by  a  dog  or  dogs  owned  or  con- 
trolled by  the  claimant.  The  board  shall  hear  and  determine 
said  clauQS  as  soon  as  practical  after  they  are  filed,  and  shall 
allow  the  same  or  such  portion  thereof  as  they  may  deem  just, 
and  shall  find  and  enter  of  record  the  value  of  each  animal 
killed  or  the  amount  of  damage  done  thereto,  and  shall  au- 
thorize the  auditor  to  issue  warrants  for  not  exceeding  ninety 
per  cent  (90)  of  the  amount  of  damages  thus  found,  the 
same  to  be  paid  by  the  county  treasurer  out  of  the  domestic 
animal  fund,  and  if  disallowed  they  shall  so  enter  it  upon 
their  record. 

The  domestic  animal  fund  is  created  by  a  general^ dog 
tax,  made  to  meet  claims  for  damages  to  domestic  animals, 
etc.  This  law  is  not  cumulative  in  character,  but  creates  a 
special  fund  to  meet  particular  claims  for  damages,  and  al- 
though but  90  per  cent  of  the  damages  are  to  be  paid,  it  is 
said  that  if  one  elects  to  rely  upon  these  special  provisions, 
he  must  be  held  to  have  waived  any  other  remedy.  Defend- 
ant, however,  insists  that  he  had  the  right  to  resort  to  this 
fund  and  also  to  recover  the  balance  of  his  damages  from  the 
person,  or  persons,  owning  the  dog.    Acting  upon  this  assump- 
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tion,  he  gave  plaintiff  credit  for  tie  sum  of  $36,  being  the 
amount  received  from  the  county.  His  claim  against  the 
couuty  was  for  $60,  and  his  prayer  for  damages  in  his  coun- 
terclaim was  for  $144.50.  In  this  connection  plaintiff  says 
that  whatever  claim  defendant  may  have  had  now  belongs  to 
the  county,  because,  having  paid  the  debt,  it  is  entitled  to  be 
subrogated  to  any  remedy  defendant  may  have  had  against 
the  plaintiff.  No  attention  need  be  paid  to  this  issue,  for  if 
defendant's  claim  has  been  paid,  or  if  he  is  concluded  by  his 
election,  the  case,  so  far  as  the  counterclaim  is  concerned,  is 
at  an  end.  There  is  no  subrogation  in  favor  of  the  county, 
except,  perhaps,  to  an  extient  necessary  to  protect  it,  nor 
in  any  event,  unless  it  has  paid  defendant's  claim  in  full; 
and,  if  it  has  done  that,  defendant  has  no  further  remedy. 
Nothing  more  need  be  said  of  the  claim  of  subrogation. 

In  filing  his  claim  with  the  county  board,  defendant 
included  all  his  then  demands  for  damages,  and  there  is  noth- 
ing to  show  that  they  have  since  been  augmented.  He  knew 
that  he  could  not  have  the  full  amount  of  his  claim,  and  he 
also  koew  that  if  he  elected  to  sue  the  owner  of  the  dog  and 
had  judgment  against  him,  he  could  not  recover  from  the 
county.  The  domestic  animal  fund  was  contributed  by  the 
owners  of  all  dogs,  and  could  be  resorted  to  whether  the 
injured  party  knew  the  owners  of  the  dogs  or  not.  If  in 
doubt  about  the  ownership  of  the  dogs,  or  of  his  ability  to 
prove  that  ownership,  or  to  recover  full  compensation  for  his 
injuries,  he  had  before  him  this  simple  remedy  of  filing  his 
claims  for  damages.  The  board  took  up  his  claim  and,  as  we 
understand  it,  allowed  defendant  $36,  in  effect  finding  the 
actual  damages  suffered  by  him  to  be  $40.  Defendant  now 
says  that  his  damages  were  $144.50,  and  that  the  finding  of 
the  board  of  supervisors  was  erroneous,  and  that  all  required 
of  him  now  is  that  he  give  plaintiff  credit  for  the  amount  he 
received.  This  proposition  does  not  seem  to  be  sound  in 
principle  or  supported  by  authority. 
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In  Metz  V.  Soule,  40  Iowa  236,  a  convict  in  the  Iowa  pen- 
itentiary, while  engaged  by  contractors  in  doing  some  work 
in  the  institution,  was  injured  through  the  negligence  of  the 
contractors.  He  presented  a  claim  for  damages  to  the  Iowa 
Legislature,  asking  for  relief,  and  the  General  Assembly,  by 
special  act,  appropriated  to  him  the  sum  of  $150  per  annum, 
payable  monthly.  Thereafter,  and  while  receiving  compensa- 
tion from  the  state,  he  sued  the  contractors  for  the  damages 
sustained  by  him,  and  recovered  damages  for  the  sum  of 
$4,250.  On  appeal  from  the  judgment,  this  court  said,  among 
other  things:  '' Having  once  sued  and  recovered  of  the  state, 
all  that  he  could  claim  of  the  defendants  would  be  that  they 
were  jointly  liable  for  the  injury ;  and,  having  accepted  vol- 
untary satisfaction  from  the  state,  that  is  all  that  he  can 
claim  now.  In  either  case,  having  been  satisfied  once,  the 
claim  is  at  an  end.  The  fact  that  the  amount  which  the  state 
allowed  is  small  is  of  no  consequence.  The  plaintiff  was  under 
no  compulsion  to  accept  it.  He  accepted  it  voluntarily,  and 
must  take  the  benefit  with  all  its  accompanying  burdens.  It 
is  claimed,  however,  that  there  is  nothing  in  the  terms  of 
the  act  for  the  relief  of  Joseph  Metz,  providing  that  it  shall 
be  taken  as  an  accord  and  satisfaction,  or  that  its  enactment 
was  in  discharge  of  any  liability  for  personal  injuries.  It  is 
claimed  that  *it  must  be  held  to  be  a  mere  act  of  charity,  hav- 
ing no  other  legal  consequences  than  would  follow  a  pecuniary 
gift  from  any  other  sympathetic  hand.'  The  plaintiff  pre- 
sented his  petition,  claiming  that  the  state  had  done  him  an 
injury,  and  asking  redress.  This  was  followed  by  a  statute 
for  his  relief.  It  would  be  unreasonable  to  conclude  that  the 
act  was  passed  oi^t  of  mere  charity,  without  any  recognition 
that  the  injury  was  one  which  the  state  of  right  ought  to  re- 
dress. .  .  .*'  See,  also,  FairchUd  v.  Rich,  68  Vt.  202 
(34  Atl.  692) ;  Tenneif  v.  Lenz,  16  Wis.  566. 

Aside  from  this,  however,  there  was  not,  in  our  opinion, 
sufficient  testimony  to  take  the  case  to  the  jury  upon  the 
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theory  that  any  of  the  damages  were  done  by  any  dog,  or 
7    samb-  en-         dogs,  belonging  to  or  under  the  control  of  the 
dence.  plaintiflf.  At  least  there  was  but  a  mere  scin- 

tilla, and  this  is  not  now  regarded  as  sufficient  to  take  a  ease 
to  a  jury.  The  decisions  upon  this  proposition  are  too  numer- 
ous to  require  a  citation  thereof. 

V.  There  is  no  merit  in  the  claim  that  the  court  did  not 
properly  state  the  issues  to  the  jury,  and  no  prejudicial  error 
in  the  other  rulings  complained  of. 

Finding  no  error,  the  judgment  must  be,  and  it  is, 
Affirmed. 


H.  C.  Hargrove,  Appellant,  v.  John  Crawford,  Appellee. 

Sales:  offer  to  but:  acceptance:  countermand.  An  order  for 
goods  taken  by  an  agent,  expresslj  providing  that  it  shall  not  become 
binding  on  the  seller  unless  accepted  by  him,  is  not  the  contract  of 
the  parties  until  so  accepted;  and  may  be  countermanded  by  the 
buyer  at  any  time  before  acceptance,  although  containing  a  pro- 
vision against  the  right  to  countermand  either  before  or  after 
acceptance. 

Appeal  from  Van  Buren  District  Court, — ^HoN.  Francis  M. 

Hunter,  Judge. 

Tuesday,  May  13, 1913. 

This  is  an  action  for  liquidated  damages  for  breach  of 
an  alleged  contract.  The  only  defense  which  we  need  to  con- 
sider is  that  the  instrument  set  out  by  the  plaintiff  was 
only  an  order  signed  by  the  defendant,  and  that  it  was  counter- 
manded by  the  defendant  before  acceptance  by  the  plaintiff. 
At  the  close  of  the  evidence  there  was  a  directed  verdict  for 
the  defendant.    Plaintiff  appeals. — Affirmed. 

Walker  &  McBeth,  for  appellant. 
J.  C.  Calhoun,  for  appellee. 
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Evans,  J. — The  plaintiff  is  engaged  in  the  selling  of 
silos.  On  May  10,  1910,  canvassing  agents  for  the  plaintiff 
obtained  from  the  defendant  a  certain  written  order  for  a  silo, 
to  be  furnished  and  set  up  not  later  than  June  15th  follow- 
ing, at  a  lump  price  of  $265.  The  written  order  contained  the 
following  express  provisions :  '  *  This  order  cannot  be  counter- 
manded either  before  or  after  acceptance.  .  .  .  This  order 
is  not  binding  upon  H.  C.  Hargrove  unless  accepted  by  him 
at  his  office  in  Des  Moines,  Iowa,  and  after  acceptance  I  agree 
to  hold  him  blameless  for  failure  to  deliver  from  causes  beyond 
his  control.  In  case  of  violation  of  this  contract  it  is  agreed 
that  25  per  cent,  of  the  purchase  shall  be  taken  as  stipulated 
damages  for  said  violation." 

The  plaintiff  withheld  his  acceptance  of  the  order  until 
June  4,  1910.  Prior  to  that  time,  and  on  May  28th,  the 
defendant  countermanded  the  same  by  letter.  The  one  ques- 
tion in  the  case  is  whether  the  defendant  had  the  right  to 
countermand  the  order  at  any  time  before  its  acceptance.  The 
trial  court  held  that  he  had  such  right.  Appellant  concedes 
that  the  defendant  would  have  such  right,  except  for  the 
express  provision  contained  in  the  order.  Durkee  v.  Schultz, 
122  Iowa,  410. 

Appellant  contends,  however,  that  tfie  order  in  this  case 
forbade  the  defendant  to  exercise  the  right  of  countermand. 
The  right  of  countermand,  however,  rests  upon  the  fact  that 
no  contract  has  been  consummated  for  want  of  acceptance  by 
the  other  party.  The  provisions  of  the  order  would  become 
binding  only  upon  the  meeting  of  the  minds  of  the  parties. 
Until  such  meeting  of  the  minds  the  provision  of  the  order 
relied  on  by  the  plaintiff  could  not  be  more  binding  than  any 
other  provision.  The  order  expressly  provides  that  it  should 
not  become  binding  upon  Hargrove  unless  accepted  by  him 
at  his  office  in  Des  Moines.  Until  acceptance  there  was  no  con- 
tract. The  offer,  therefore,  continued  as  a  mere  proposal  on 
the  part  of  the  defendant  until  accepted,  and  created  no  con- 
tractual relation  between  him  and  the  plaintiff.    The  follow- 
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ing  cases  sustain  this  view:  Challenge  MUl  Co.  v.  Kerr,  93 
Mich.  328  (53  N.  W.  555) ;  Peck  v.  Preese,  101  Mich.  321  (59 
N.  W.  600) ;  National  Refining  Co.  v.  MUler,  1  S.  D.  548  (47 
N.  W.  962) ;  Cary  v.  Appo  (Sup.)  84  N.  Y.  Supp.  569.  Such 
also  is  the  holding  of  the  courts  of  England.  Cook  v.  Oxley, 
3  T.  B.  653.  See,  also  Benjamin  on  Sales  (3d  Aul  Ed.)  sec- 
tion 41 ;  Mechem  on  Sales,  section  256. 

No  authorities  are  cited  to  the  contrary,  except  to  the 
proposition  that  a  party  may  for  a  consideration  contract 
for  an  option  to  a  stated  time.  That  is  not  the  question 
involved  here.  To  put  it  briefly,  plaintiff  sues  for  stipulated 
liquidated  damages  under  the  express  provisions  of  a  written 
.order,  which  never  became  effective  for  want  of  acceptance 
by  him  before  countermand. 

The  court  below  properly  directed  a  verdict  for  the 
defendant,  and  its  order  is  Affirmed. 


Edward  J.  Beard^  Appellant,  v.  J.  G.  Hubinger  Bros.  Co. 

Iffaster  and  servant:    assumption  of  risk.    Wbere  an  employee  is  en- 

1  gaged  in  installing  new  machinery,  and  the  eonditions  of  necessitj 
change  as  the  work  progresses,  the  master  is  not  charged  with  the 
duty  of  providing  a  safe  place  to  work;  but  the  employee  assumes 
the  dangers  incident  to  the  changing  conditions,  and  the  master  'b 
under  no  obligation  to  warn  him  of  the  dangers  arising  therefrom. 

Same:     safb  place  to  Work:    light.    Where  an  employer  fnmishee 

2  sufficient  artificial  light  to  properly  light  the  place  where  a  servant 
is  at  work,  and  which  may  be  turned  on  by  the  servant  at  his  pleas- 
ure, the  employer  is  not  liable  for  negligence  in  failing  to  furnish 
a  safe  place  to  work  because  insufficiently  lighted. 

Appeal  from  Lee  District  Court. ^Sas.  W.  S.  Hamilton, 

Judge. 
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Tuesday,  May  13,  .1913. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant,  on  which,  judgment  was  entered.  The  plaintiff 
appeala — Affirmed. 

HolUngsworth  &  Blood,  for  appellant. 

D.  F.  Miller,  for  appellee. 

Ladd,  J. — ^The  defendant  is  engaged  in  manufacturing 
starch,  and  for  that  purpose,  several  buildings  are  required. 
Among  these  is  what  is  known  as  the  refinery.  On  the  fourth 
floor  of  thi^  building  was  a  washing  machine,  the  cylinder 
of  which  was  defective  or  out  of  repair.  To  remove  it,  block 
and  tackle  were  rigged  with  one  block  on  the  ceiling  and  the 
other  on  the  cylinder.  This  cylinder  weighed  from  three 
hundred  to  five  hundred  pounds.  On  June  13,  1910,  plaintiff, 
with  two-  others,  lifted  it  four  or  five  feet  high  by  pulling  the 
rope  when  the  foreman,  Laf evre,  ordered  them  to  sway  toward 
the  river.  Plaintiff  was  on  that  side,  and,  as  the  others  pulled 
over  toward  him,  his  hand  was  brought  in  contact  with  a  neck 
or  arm  extending  from  the  cylinder  about  eighteen  inches  and 
seriously  injured.  The  petition  alleged  that  such  injury  was 
in  consequence  of  defendapt's  neglect:  (1)  In  not  properly 
lighting  the  building;  (2)  in  not  properly  guarding  the 
machine;  and  (3)  in  failing  to  warn  plaintiff  of  the  danger 
when  the  order  was  given.  The  court,  in  directing  a  verdict 
for  the  defendant,  necessarily  found  none  of  these  sustained 
by  the  evidence.  As  the  machine  was  being  moved  in  order 
to  replace  it  with  another,  it  could  not  well  be  guarded,  and 
the  second  ground  is  without  support. 

The  evidence  bearing  on  the  other  grounds  may  be  stated. 
An  electric  light  had  hung  over  the  washer,  but  a  cord  had 
been  added  to  that  to  which  it  had  hung,  and  the  glass  bulb 
was  \ymg  on  the  floor  twenty  or  thirty  feet  away  on  the  other 
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side  near  the  new  cylinder.  The  cylinder,  being  lifted,  was 
in  the  north  part  of  the  room,  about  thirty  or  forty  feet  from 
the  east  side  and  farther  from  the  west  side.  It  was  about 
twenty-five  feet  from  the  north  end.  There  was  a  starch  press 
at  the  east  side  and  another  to  the  north,  and  some  clothes 
were  hanging  between  the  washer  and  the  windows  on  the 
west  side.  To  the  west  of  the  refinery  was  an  elevator  some- 
what higher  which  kept  some  light  out,  and  near  by  was 
the  steep  house,  the  shade  of  which  fell  across  the  fourth  floor 
of  the  refinery  late  in  the  afternoon. 

Musser,  one  of  the  men  at  the  rope,  testified  that  the 
windows  about  the  room  were  fourteen  feet  apart  on  three 
sides  of  the  building,  and  that  the  ''glass  in  the  windows  was 
of  heavy  glass  and  not  clear,  was  of  fireproof  glass,  and  the 
light  was  not  very  good  to  work  by . "  The  plaintiff  testified 
that:  "On  the  north  side  the  large  windows  are  a  kind  of 
fireproof  glass,  a  big  glass  with  wires  through  them.  They 
were  not  made  to  give  much  light,  I  don't  suppose.  The  other 
side  had  10x16  lights.  There  were  seven  windows  on  the  river 
(east)  side  and  the  glass  was  pretty  dirty.  The  dirt  is  made 
by  very  fine  dust  sifting  through  from  above.  It  is  charred 
bone  dust  used  in  making  glucose.  .  .  .  The  windows  on 
that  particular  day  were  dirty."  He  also  testified  that  the 
room  was  not  well  lighted,  except  next  to  the  windows.  Garri- 
son, the  other  man  at  the  rope,  also  testified  that  "the  room 
where  the  work  was  being  done  was  not  very  well  lighted"; 
that  it  was  "dimly  lighted"  there.  According  to  this  witness, 
there  were  plenty  of  electric  lights  to  have  furnished  sufficient 
light  had  these  been  turned  on.  The  plaintiff  had  worked 
on  the  pulley  and  shaft,  but  never  on  the  washer.  When  sent 
for  by  Lafevre,  the  foreman,  he  was  at  work  in  the  steep 
house,  and  when  he  and  Garrison,  who  came  with  him,  reached 
the  machine,  it  had  been  taken  apart  and  the  block  and  tackle 
was  ready,  save  hooking  above  to  the  rafter. 

Plaintiff  testified  that  he  knew  nothing  of  this  projec- 
tion or  arm  by  which  connection  was  made  with  the  shaft, 
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and  that  his  attention  had  not  been  directed  to  it,  and  that 
he  was  not  cautioned  to  avoid  contact  therewith.  He  was 
entirely  familiar  with  the  premises,  and  on  cross-examination 
testified:  **I  had  been  working  about  that  plant  about  six 
years  and  had  been  in  all  the  rooms  and  had  been  in  this  room 
frequently,  and  I  had  never  worked  on  this  frame.  I  sup- 
posed they  got  the  power  to  operate  it  from  the  shaft  above, 
and  the  shaft  is  liable  to  be  attached  at  the  other  end  of  the 
washer.  It  has  to  be  attached  to  something,  and  I  am  sup- 
posed to  know  that.  But  I  was  not  supposed  to  know  but  what 
they  could  take  that  arm  off  when  all  the  other  things  were 
taken  off.  The  machine  was  not  running  when  I  was  there, 
and  the  attachments  were  all  taken  off  and  the  arm  was  left. 
I  did  not  know  that  the  arm  had  to  be  there  when  they  operated 
the  machine,  and  as  a  milhvright  I  did  not  know  that  it  was 
necessary  for  the  arm  to  be  there.  They  could  set"  up  a  hanger 
on  the  floor.  There  had  to  be  a  connection  somewhere,  but 
I  did  not  know  that  arm  was  there. ' '  He  was  one  of  a  half 
dozen  carpenters  and  millwrights  employed  about  the  establish- 
ment and  was  called  upon  as  the  others  were  **when  there 
was  any  machinery  to  be  fixed  up  or  set  up  just  the  same 
as  these  other  employees." 

I.  Such  is  the  record  on  which  appellant  contends  the 
issues  should  have  been  submitted  to  the  jury.  It  will  be 
observed  that  to  repair  and  change  machinery  was  a  part  of 
^    „  plaintiff's  duty,  and,  in  assisting  to  remove 

1  •   aiasxEk  and 

s^^^tion  o*^      ^^®  ^^^  cylinder  and  replace  it  with  the  new 
^^'  one,  he  was  acting  within  the  scope  of  his 

employment.  In  the  course  of  such  work  of  repairing  and 
changing  machinery,  conditions  necessarily  change  as  the 
work  progresses,  and  the  dangers  thereof  are  incident  to  the 
employment  which  the  employee  assumes  in  undertaking  work 
of  this  character.  To  hold  otherwise  would  require  the  master 
not  only  to  furnish  proper  appliances  but  to  see  that  these 
were  used  by  the  servant  with  due  caution  for  his  own  safety. 
Plaintiff  was  experienced  in  the  work  of  repairing  and  making 
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changes  in  machinery,  and  though  he  may  not  have  known  of 
the  arm  extending  from  the  cylinder,  he  was  not  advised  that 
it  did  not,  and  the  veiy  nature  of  his  employment  put  him  on 
inquiry  as  to  precisely  what  was  being  moved  and  the  transi- 
tory danger  involved  in  doing  so.  This  being  so,  there  was  no 
duty  on  the  part  of  the  master  to  warn,  and  the  omission  so 
to  do  by  the  foreman  did  not  render  the  defendant  liable.  4 
Thompson,  Neg.  section  4068.  McQueeny  v.  Railway,  120 
Iowa,  522. 

II.  The  light  in  the  room  was  somewhat  dim,  but  there 
was  no  evidence  tending  to  show  that  it  was  not  sufiicient  for 
the  purx>oses  for  which  the  room  was  used.     None  of  the 

persons  engaged  in  changing  the  cylindeiB  in 
^'  place  to"work:    the  washer  habitually  worked  therein.    They 

did  so  only  when  their  services  were  required 
in  the  way  of  repairing  or  changing  the  machinery  or  the  like. 
Were  more  lights  essential  for  what  they  did,  these  were  pro- 
vided by  a  sufficient  supply  of  electric  lights  which  might  have 
been  turned  on  if  necessary  to  safety  in  removing  the  one 
cylinder  and  replacing  it  with  another.  Moreover,  none  of  the 
witnesses  testified  that  this  neck  or  arm  to  the  cylinder  could 
not  have  been  seen  had  they  looked,  and  one  of  them  (Musser) 
said  it  was  plainly  visible.  A  place  in  which  to  work  may  be 
unsafe  because  not  properly  lighted  {Bruns  v.  North  Iowa 
Brick  dk  Tile  Co.,  152  Iowa,  61 ) ;  but  it  does  not  necessarily 
follow  that  when,  owing  to  the  extent  and  surroundings  of 
the  premises,  adequate  light  is  not  afforded  from  the  windows, 
this  is  supplemented  by  a  system  of  electric  lights,  and  those 
employed  may,  by  merely  turning  a  button,  obtain  sufficient 
light)  the  master  can  be  said  to  have  failed  to  exercise  ordinary 
care  in  this  respect  in  furnishing  a  safe  place  to  work.  These 
men  were  employed  first  at  one  place  and  then  at  another, 
and  if,  because  of  what  they  did,  more  light  was  necessary, 
this  might  have  been  readily  obtained  had  either  the  foreman 
or  one  of  those  assisting  him  turned  on  the  electric  lights  or 
part  of  them.    The  danger,  if  any,  proceeding  without  these 


May  1913]       Investment  Co.  v.  Blbasdai^.  529 

was  as  apparent  to  them  as  it  could  have  been  to  the  defendant, 
and,  proceeding  with  conditions  as  they  were,  they  assumed 
the  temporary  risk,  and  there  can  be  no  recovery  on  this 
ground.  Buehner  v.  Package  Co.,  124  Iowa,  445;  Bruiu  v. 
TUe  Co.,  supra.  The  court  rightly  directed  the  jury  to  return 
a  verdict  for  the  defendant. — Affirmed. 


The  National  Loan  &  Investment  Co.,  Appellee,  v.  0.  A. 

Bleasdale,  Appellant. 

Trial:    necessity  for  trial  notice.    Where  a  cause  has  been  reversed 

1  and  remanded  by  the  supreme  court  for  further  proceedings,  the 
statute  requiring  the  filing  of  trial  notice  before  either  party  can 
bring  the  case  on  for  trial,  except  where  the  parties  otherwise 
agree,  applies. 

Actions:    dismissal  by  mistake:    re-instatement.     Where  a  trial 

2  notice  was  not  filed  in  a  cause  requiring  such  notice  to  bring  it  on 
for  trial  or  disposition,  but  the  court,  laboring  under  the  misappre- 
hension that  an  order  had  been  entered  requiring  its  prosecution, 
dismissal  of  the  action  for  want  of  prosecution  was  made  under  such 
a  mistake  or  mitopprehension  of  the  facts  as  to  authorize  the  court, 
at  a  subsequent  term,  to  set  the  order  aside  and  to  reinstate  the 
case. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 

Tuesday,  May  13, 1913- 

Action  to  set  aside  a  judgment  of  dismissal  on  the  ground 
of  mistake  in  entering  the  same.  Defendant  appeals. — 
Affirmed. 

F.  L.  Anderson  and  C  W.  Kepler  &  Son,  for  appellant. 

Voris  &  Haas,  for  appellee, 
YOL.  159  IA.--34 
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Per  Curum. — It  appears  from  the  record  in  this  cause: 
That  on  the  6th  day  of  October,  1906,  the  plaintiflE  filed  his 
petition  in  the  district  court  of  Linn  county,  wherein  he 
claimed  of  the  defendant  the  sum  of  $361.50  on  account  of 
certain  rentals  said  to  be  due  from  the  defendant  to  the 
plaintiff.  That  in  said  cause,  and  on  the  7th  day  of  February, 
1907,  the  defendant  filed  an  answer  denying  plaintiff's  claim, 
and  by  way  of  counterclaim  asked  the  sum  of  $451.05  from  the 
plaintiff  on  certain  items  of  account.  Upon  the  issues  ten- 
dered the  case  was  tried  and  judgment  entered  for  the  defend- 
ant upon  his  counterclaim  in  the  amount  of  $144.30.  From 
the  judgment  so  entered,  appeal  was  taken  to  the  Supreme 
Court,  and  said  cause  reversed  and  remanded  for  further  pro- 
ceedings. On  the  26th  day  of  November,  1909,  a  procedendo 
was  issued  from  the  Supreme  Courts  and  filed  in  the  district 
court.  The  cause  remained  in  statu  quo  until  the  January 
term,  1910,  when  on  the  4th  day  of  March,  1910,  being  the 
regular  January  term,  the  cause  was  dismissed  by  the  court 
on  its  own  motion  for  want  of  prosecution,  and  cost  taxed  to 
the  plaintiff.  That  on  the  21st  day  of  October,  1910,  during 
the  September  term  of  said  court,  the  court's  attention  having 
been  called  to  the  dismissal  made  on  March  4,  1910,  the  order 
of  dismissal  was  set  aside  as  having  been  entered  by  mistake ; 
said  order  setting  aside  the  entry  of  March  4th  being  made  on 
the  request  of  the  plaintiff's  attorneys  without  notice  to 
the  defendant.  That  on  the  18th  day  of  January,  1911,  the 
plaintiff  served  written  notice  on  the  defendant,  advising  him 
of  the  order  of  dismissal  made  on  March  4,  1910,  and  that  the 
said  order  had  been  set  aside  and  the  cause  reinstated.  That 
Hon.  Milo  P.  Smith,  Judge,  presided  at  the  term  of  court 
when  the  order  of  dismissal  was  made  on  March  4th,  and  was 
also  presiding  at  the  time  the  order  of  dismissal  was  set  aside 
on  October  21,  1910.  That  on  April  24,  1911,  the  district 
court,  Hon.  F.  0.  Ellison  presiding,  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  for  $361.50  and 
costs;  no  appearance  having  been  made  by  the  defendant. 


L 
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That  on  the  2d  day  of  June,  1911,  the  said  judge  on  his  own 
motioii  set  the  judgment  so  entered  aside.  That  on  June  19, 
1911,  the  plaintiff  herein  filed  in  said  cause  a  written  motion 
to  correct  the  record  as  follows:  *' Comes  now  the  plaintiff, 
and  moves  the  court  to  set  aside  the  entry  herein  made  on 
June  2,  1911,  and  subject  to  said  motion,  and,  in  the  event 
the  same  is  overruled,  the  plaintiff  moves  the  court  to  set  aside 
the  entry  made  under  date  March  4, 1910."  Upon  the  motion 
jso  made  and  on  July  7, 1911,  a  trial  was  had  before  the  court, 
both  plaintiff  and  defendant  appearing  by  their  attorneys,  and 
on  said  hearing  the  following  evidence  was  introduced : 

D.  B.  Voris  testified  on  behalf  of  plaintiff  in  support  of 
the  motion  as  follows : 

I  am  one  of  the  attorneys  for  the  plaintiff.  On  Octo- 
ber 21,  1910,  I  learned  for  the  first  time  that,  this  cause  had 
been  dismissed  on  March  4,  1910.  I  consulted  the  records, 
and  discovered  that  there  was  no  order  made  at  any  previous 
term,  that  the  case  would  be  dismissed,  if  not  noted  for  trial, 
at  the  January  term,  and  I  called  Judge  Smith's  attention  to 
such  fact,  and  on  October  21,1910,  Judge  Smith  entered  the 
order  reinstating  the  case,  and  he  then  advised  me  that  the 
order  of  dismissal  had  been  made  through  a  misapprehen- 
sion of  the  record.  As  soon  as  I  learned  that  the  case  had 
been  dismissed  under  date  of  March  4th,  I  consulted  the 
record  of  the  prior  term,  and  found  there  was  no  order  of 
dismissal  if  trial  notice  was  not  served.  I  then  caused  the 
clerk  to  docket  the  case  in  the  judge's  calendar,  and  carried 
the  calendar,  together  with  the  one  wherein  the  entry  dis- 
missing the  case  had  been  made,  and  also  the  calendar  for 
the  preceding  term,  to  Judge  Smith  in  the  north  courtroom, 
and  called  his  attention  to  the  fact  that  he,  as  judge  of  the 
court,  had  dismissed  the  case  upon  an  evident  misapprehen- 
sion of  the  former  record  in  that  there  was  no  previous  or- 
der for  dismissal,  and  that  the  ease  had  been  dismissed  with- 
out any  notice  to  us.  He  asked  for  the  former  court  calendar, 
and  examined  it,  and  thereupon,  the  same  day,  October  21, 
1910,  he  made  the  entry  setting  aside  the  order  of  dismissal, 
and  he  advised  me  that  the  order  of  dismissal  had  been  made 
by  him  either  through  oversight  or  misapprehension  of  the 
record. 
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C.  J.  Haas  testified  to  practically  the  same  as  Voris. 
Hon.  Milo  P.  Smith  testified  as  follows: 

I  was  the  judge  presiding  at  the  time  the  case  of  Na- 
tional Loan  &  Investment  Co.  v.  Bleasdale  was  first  tried  iu 
this  court.  I  made  the  entry  about  March  4,  1910,  in  the 
court  calendar  dismissing  the  case.  I  haven't  a  distinct  rec- 
ollection of  making  the  entry,  as  I  made  probably  thirty  or 
forty  such  entries  at  the  time,  but  the  entry  is  in  my  hand- 
writing, so  I  know  that  I  made  it.  It  has  been  the  practice 
here^  in  cases  that  have  been  on  the  docket  for  some  time, 
to  make  an  order  that  if  the  case  is  not  tried,  or  trial  notice 
filed,  the  cause  is  to  be  dismissed,  and  I  had  made  at  the  pre- 
ceding November  term  a  number  of  peremptory  orders  of  that 
character,  and  toward  the  close  of  the  January  term,  which 
ran  into  March,  I  ran  over  the  docket  to  ascertain  whether 
or  not  the  cases  had  been  tried  that  I  had  warned  should  be 
tried,  and  to  make  entries  of  dismissal.  In  this  case,  on  the 
assumption  that  I  had  at  the  November  term  made  the  order 
that,  if  it  was  not  tried  at  the  January  term,  it  should  be  dis- 
missed, I  made  the  entry  of  dismissal  on  March  4th.  The 
next  my  attention  was  called  to  the  matter  was  on  the  21st 
day  of  October  following,  during  the  September  term,  when 
I  had  charge  of  the  equity  division  of  the  court  in  the  north 
courtroom.  My  attention  was  called  to  the  matter  by  Mr. 
Voris,  who  brought  me  the  January  docket  and  showed  me 
my  entry  and  he  also  brought  the  November  docket  and  I 
discovered  that  I  had  not  made  a  previous  peremptory  order 
in  that  case,  or  warning  as  we  usually  call  it.  I  then  saw  that 
I  had  dismissed  the  case  improperly,  and  should  not  have 
dismissed  it  without  having  made  a  previous  order.  I  based 
the  dismissal  on  the  assumption  that  I  had  made  an  order 
at  the  November  term  that,  if  it  was  not  tried  at  the  January 
term,  it  would  be  dismissed,  and  I  dismissed  it.  I  found  that 
I  was  mistaken,  that  such  was  not  the  case,  and  I  there- 
upon made  the  entry  of  October  21st,  stating  the  fact  that 
the  order  made  on  March  4th  dismissing  the  case  was  made 
under  the  mistaken  belief  that  I  had  made  a  preliminary 
order  for  trial,  or  the  case  to  be  dismissed.  The  entry  made 
on  March  4th  was  made  by  mistake  and  error  upon  my  part 
alone,  and  I  recited  in  the  order  that  I  made  in  October,  '*The 
order  of  dismissal  and  judgment  entered  in  this  case  March 
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4,  1910,  having  been  entered  by  mistake,  is  hereby  set  aside, 
and  the  clerk  is  directed  to  redocket  the  case." 

Upon  the  submission  of  said  motion,  the  conrt  made  the 
following  order  on  November  9, 1911 :  * '  The  plaintiflP's  motion 
to  correct  the  record  is  overruled  as  to  the  portion  asking  to 
have  the  entry  of  June  2,  1911,  set  aside,  and  is  sustained  as 
to  that  portion  asking  that  the  entry  of  March  4,  1910,  dis- 
missing the  case  be  set  aside,  and  the  entry  of  March  4,  1910, 
is  hereby  canceled  and  set  aside  and  held  for  naught,  and 
the  case  is  reinstated  on  the  docket.    The  defendant  excepts." 

From  the  judgment  and  order  so  entered,  the  defendant 
appeals,  and  urges  that  the  court  was  without  jurisdiction  at 
the  time  this  order  was  made  to  entertain  the  motion;  that 
the  court  was  without  jurisdiction  to  set  aside  the  judgment  of 
March  4, 1910 ;  that  the  mistake  in  entering  the  said  judgment 
of  dismissal  was  not  a  mistake  of  fact,  but  a  mistake  of  law ; 
that  there  is  po  authority  in  law  authorizing  a  court  upon  the 
motion  of  either  party,  made  after  the  term  at  which  the 
judgment  was  entered,  to  set  aside  the  judgment  so  entered 
on  account  of  a  mistake  of  law;  and  that  there  is  no  power  in 
the  court  to  vacate  a  judgment  of  dismissal  and  reinstate 
a  cause,  once  finally  disposed  of,  where  the  motion  to  vacate 
and  set  aside  was  made  or  filed  after  the  term  at  which  the 
judgment  was  entered. 

It  appears  from  the  record  in  this  cause  that  upon  the 
reversal  of  the  cause  in  the  Supreme  Court  a  procedendo  was 
issued,  and  filed  in  the  district  court,  in  which  the  cause  had 
been  commenced  on  the  26th  day  of  November,  1909,  and  the 
cause  was  then  on  the  docket  of  the  district  court  for  retrial 
upon  its  merits.  It  appears:  That  it  had  been  the  custom  of 
that  court  to  enter  upon  the  docket  of  the  court  an  order  for 
dismissal  of  all  cases  that  were  pending  and  undisposed  of, 
and  which  had  been  on  the  docket  for  trial  for  a  certain  length 
of  time,  in  all  eases  in  which  a  trial  notice  had  not  been  filed ; 
that  at  the  January  term  following  the  filing  of  the  procedendo 
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there  were  a  number  of  cases  on  the  calendar  which  had  been 
pending  for  some  time,  and  the  court  dismissed  this  case  on 
the  theory  and  understanding  on  his  part  that  he  had  made, 
at  the  previous  term,  an  order  for  the  dismissal;  that  at  the 
January  term,  which  ran  into  March,  he  ran  over  the  docket 
to  ascertain  whether  or  not  the  cases  had  been  tried  that  he  had 
warned  should  be  tried,  and  he  made  entry  of  dismissal  of 
such  cases;  that  he  made  the  dismissal  in  this  case  on  March 
4th,  on  assumption  and  belief  that  he  had  at  the  previous  term 
made  an  order  that  if  the  case  was  not  tried  at  the  January 
term  it  should  be  dismissed.  It  does  not  appear  from  the 
record  when  the  January  term  opened.  It  does  not  appear 
when  this  case  was  put  upon  the  trial  calendar  for  that  term. 
It  does  appear  that  the  procedendo  was  not  filed  until  the 
^  26th  day  of  November.  It  does  appear  that  no  previous 
peremptory  order  was  made  in  this  case,  and  no  warning  given 
to  the  plaintiff,  as  was  usual,  that  his  case  would  be  dismissed 
at  the  January  term  if  not  noticed  for  trial  or  tried  at  that 
term.  It  does  appear  that  the  plaintiffs  were  not  notified  in 
any  way,  or  warned  that  the  case  would  be  dismissed  if  not 
brought  on  for  trial  at  the  January  term.  It  appears  that  the 
case  had  been  a  long  time  at  issue,  and  had  been  continued 
many  times.  It  appears  that  no  trial  notice  was  served  by 
either  party  calling  for  trial  at  the  January  term. 

There  having  been  no  order  previously  entered  by  the 
court  requiring  the  disposition  of  this  cause,  and  causes  gen- 
erally, to  be  made  at  the  January  term,  and  there  having  been 
no  trial  notice  filed  by  either  party,  and  no  warning  given 
to  either  party  that  the  cause  would  be  called  for  trial,  and  it 
appearing  that  the  cause  was  never  assigned  for  trial  by  the 
court  at  any  time,  and  it  not  appearing  that  it  was  called  in 
its  regular  order  upon  the  calendar,  it  would  seem  like  very 
arbitrary  conduct  on  the  part  of  the  court  and  extremely 
inequitable  of  the  court  to  dismiss  the  cause  under  such  cir- 
cumstanced. But  in  this  case  it  appears  that  the  court  was 
laboring  under  the  belief  that  an  order  had  been  previously 
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made  and  entered  of  record,  requiring  trial  notice  in  this  case, 
or  a  trial  of  the  issues  in  the  case,  at  the  January  term,  and, 
if  not  done,  that  the  case  would  be  dismissed  for  want  of 
prosecution,  so  it  presents  a  different  aspect,  and  is  relieved 
of  the  harshness  and  arrogance  that  otherwise  would  be 
involved  in  the  court's  action. 

Sections  3658  of  the  Code  provides:  **In  any  case  once 
continued,  where  an  answer  is  on  file,  either  party  desiring 
to  bring  such  cause  on  for  trial  at  any  term  shall,  at  least 

ten  days  before  such  term,  file  with  the  clerk 
Bi^^  for'^ai     a  notice  of  trial,  and  no  such  cause  shall  stand 

for  trial  unless  a  trial  notice  be  so  filed,  except 
by  consent  of  [both]  parties."  As  stated  before,  no  trial 
notice  was  filed,  as  required  by  this  section.  It  was  a  case  in 
which  a  trial  notice  was  necessary  in  order  to  bring  it  on 
for  trial. 

No  trial  notice  having  been  filed,  the  cause  did  not  stand 
for  trial  at  the  January  term,  as  neither  party  had  consented 
thereto.    The  court  was  under  a  misapprehension,  as  it  appears 
2   Actions  •  dis-     ^^^  *^®  record,  that  the  case  was  for  dispp- 
ta^^re^in^**'    s^tion,  and  laboring  under  this  misapprehen- 
statement.  gj^^^  made  the  record  complained  of,  and  it 

would  not  have  made  such  record  if  it  had  not  been  for 
such  misapprehension  of  the  condition  of  the  record  in 
the  cause  at  the  time.  In  Hurley/  v.  Dubuque  Oas,  Light  <6 
Coal  Co.,  8  Iowa,  274,  Judge  Wright,  speaking  for  the  court, 
said:  ''Without  examining  the  authorities  cited  by  counsel 
for  the  respective  parties,  upon  the  general  question  of  the 
power  of  the  court  to  amend  or  correct  its  record,  after  the 
adjournment  of  "the  term  at  which  they  are  made,  it  is  suffi- 
cient for  the  purposes  of  the  present  case  to  say  that  the 
Code  provides  'that  entries  made,  approved  and  signed  at  a 
previous  term,  may  be  altered  only  to  correct  an  evident  mis- 
take. '  The  only  question  is  whether  the  court  below  in  directs 
ing  this  amendment  exceeded  the  power  conferred  by  this 
section.    .     .    .    We  decide  the  case  more  upon  its  own  cir- 
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cnmstances  than  upon  general  principle."  Section  244  of 
the  Code  of  1897  provides :  '  *  Entries  made  and  signed  at  a 
previous  term  cannot  be  altered  only  to  correct  an  evident 
mistake."  Mistake,  in  a  legal  sense,  is  the  doing  of  an  act 
under  an  erroneous  conviction,  v^hich  act,  but  for  such  con- 
viction, would  not  have  been  done.  It  is  an  erroneous  mental 
condition,  conception,  or  conviction  induced  by  a  misappre- 
hension or  misunderstanding  of  the  truth,  without  which 
the  act  complained  of  would  not  have  taken  place. 

The  parties  to  this  action  had  a  right  to  rely  upon  the 
method  of  procedure  adopted  by  the  court;  and,  if  in  the 
administration  of  justice  they  did  not  appear  to  protect  their 
rights  in  the  court,  it  was  because  of  the  fact  that  no  case 
could  be  called  for  trial,  or  tried,  where  it  had  been  once 
continued,  after  issue,  without  a  trial  notice,  except  in  cases 
where  the  court  at  a  previous  term  had  made  and  entered 
of  record  an  order  requiring  such  appearance  and  trial.  The 
court  in  the  due  administration  of  justice  is  expected  to  con- 
form itself  to  the  rules  established  for  procedure,  and  upon 
which  counsel  has  a  right  to  rely.  It  is  the  purpose  of  courts 
to  conform  themselves  to  such  procedure,  and  not  to  depart 
therefrom,  and  the  departure  in  this  case  was  a  clear  mistake 
or  misapprehension  of  the  court  as  to  the  condition  of  the 
record.  As  bearing  somewhat  upon  the  case,  we  call  attention 
to  Fogarty  v.  Battles,  145  Iowa,  61;  O^Mara  v.  Newton  By. 
Co.,  156  Iowa,  701. 

The  ruling  in  this  case  did  not  affect  any  of  the  sub- 
stantial rights  of  either  party.  Neither  party  by  the  ruling 
loses  any  right  secured  to  him,  or  that  he  either  asked  for, 
or  was  entitled  to.  There  is  no  appeal  from  the  action  of  the 
court  of  June  2d,  setting  aside  the  judgment  entered  in  favor 
of  the  plaintiff. 

Upon  the  whole  record,  we  think  the  case  ought  to  be,  and 
is,  Affirmed. 
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J.  W.  Bbeen,  Appellee,  v.  Iowa  Central  Railway  C!ompamy, 

Appellant. 

ICaster  and  servant:    promisx  to  bxpaib  machinxrt:    evidsncb.    A 

1  promise  to  repair  defective  machinery  need  not  be  in  express  word& 
It  may  be  implied  from  language  more  or  less  indefinite.  In  the 
instant  case  the  question  of  whether  there  was  such  a  promise  to 
repair  the  railway  engine  with  which  plaintiff  was  injured,  as  to  jus- 
tify reliance  thereon,  was  for  the  jury. 

Same:    assumption  of  bisk.    Whether  plaintiff  continued  to  use  the 

2  engine  for  such  a  length  of  time  after  the  promise  of  repair,  aa  to 
charge  him  with  assumption  of  the  risk,  was  also  for  the  jury. 

Same:    dkfbctivb  machineby:    assttmption   of  risk:    instbugtion. 

3  Where  it  appeared  that  plaintiff,  who  was  a  railway  engineer, 
inspected  the  engine  which  subsequently  broke  causing  his  injury, 
and  observed  its  defective  condition  but  discovered  nothing  which 
he  had  not  known  before,  or  which  he  had  not  reported  to  the  fore- 
man of  the  roundhouse,  an  instruction  that  if  the  apparent  con- 
dition of  the  engine  was  such  as  to  indicate  imminent  peril  from 
its  further  use  plaintiff  could  not  recover  was  sufficient. 

Personal  Injioy:    assignmznt  of  caxtse  of  action:    what  inclubid. 

•4  The  assignment  of  a  cause  of  action  for  a  personal  injury  of  all 
rights,  title  and  interest  therein,  with  authority  to  the  assignee  to 
prosecute  an  action  for  the  recovery  of  damages  on  account  of  the 
wrongfn)  and  negligent  acts  of  defendant,  carried  with  it  the 
assignor's  full  cause  of  action,  including  the  right  of  recoveiy  for 
pain  and  suffering  past,  present  and  future. 

Same:    evidence  of  pain  and  suffebino:    sufficiency  of  petition. 

5  The  petition  in  a  personal  injury  action  alleging  that  plaintiff  re- 
ceived serious  and  permanent  injuries,  incapacitating  him  from  per- 
forming any  manual  labor,  is  sufficient  to  authorize  the  admission  of 
evidence  of  pain  and  suffering,  in  the  absence  of  a  motion  for  a 
more  specific  statement. 

Same:    measttbe  of  damages:    instbuction.    Where  an  instmction  ia 

6  not  in  itself  erroneous  error  cannot  be  predicated  on  its  lack  of  speci- 
fication, in  the  absence  of  a  request  for  a  more  specific  instmctios. 
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Thus,  in  a  personal  injury  action,  the  instruction  to  allow  such 
sum  as  in  their  judgment  would  fairlj  compensate  the  plaintiff 
for  the  injury  sustained,  while  not  as  specific  as  it  might  well  have 
been,  was  not  in  conflict  with  the  true  rule  for  the  measure  of  dam- 
ages in  such  cases. 

Same:    expectancy  of  life:     evidence.     Evidence  of  the  life  expee- 

7  tancy  of  one  injured  having  reference  to  the  date  of  the  injury 
rather  than  the  date  of  trial  was  not  prejudicial  to  defendant, 
where  the  result  of  the  evidence  was  to  prove  a  shorter  period  than 
if  it  had  related  to  the  time  of  trial. 

Same:    evidence:    admissions:    waiver   of   objection.     Where   an 

8  employer 's  physician  called  at  plaintiff 's  home,  several  months  after 
he  had  ceased  treating  plaintiff,  for  the  purpose  of  treating  another 
patient,  evidence  of  a  conversation  between  plaintiff  and  the  physi- 
cian regarding  an  operation  for  his  injury  and  advice  of  the  physi- 
cian that  an  operation  might  not  be  of  any  benefit,  was  erroneous 
and  prejudicial  to  the  defendant;  and  the  fact  that  defendant  sub- 
quently  proved  that  an  operation  would  not  have  the  effect  con- 
tended for  in  the  evidence  did  not  render  it  admissible  in  rebut- 
tal; nor  did  the  fact  that  defendant  offered  evidence  to  contradict 
the  improper  evidence  waive  the  objection  to  it. 

Same:    damages:    loss  of  future  earning  capacity:    instruotion. 

9  Damages  for  loss  of  future  earning  capacity  should  be  limited  by 
the  court  in  its  instructions  to  such  future  loss  as  the  plaintiff  is  rea- 
sonably certain  to  suffer. 

Appeal  from  Marshall  District  Court — Hon.  Clarence 

Nichols,  Judge. 


Wednesday,  May  14  1913. 

Action  for  damages  for  personal  injuries.  The  plaintiff 
holds  his  cause  of  action  by  assignment  from  Miles  Kelleher, 
the  injured  person.  Kelleher  was  an  engineer  in  the  employ- 
ment of  the  defendant.  He  was  injured  on  September  29, 
1908,  while  engaged  in  his  duties  as  engineer,  by  the  breaking 
of  a  side  rod  of  the  engine.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  for  the  plaintiff.  Defendant  appeals. 
— Reversed. 
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W.  H.  Bremmer,  General  Solicitor,  and  Boardman  & 
Lawrence,  for  appellant. 

Wade,  Butcher  &  Davis  and  P.  W.  Tourtellot,  for 
appellee. 

Evans,  J. — The  general  nature  of  the  negligence  charged 
was  that  the  defendant  furnished  Kelleher  an  engine  which 
was  old  and  worn  and  in  a  bad  state  of  repair.  Lack  of  proper 
inspection  was  also  charged.  It  was  also  averred  that  the 
wheels  had  become  flattened,  and  that  the  side  bar  was  worn 
and  out  of  repair,  and  that  such  side  bar  received  an  extra 
strain  because  of  the  dilapidated  condition  of  the  engine 
in  other  respects;  that  he  received  serious  and  permanent 
injuries  by  reason  of  such  accident,  the  principal  one  being 
the  breaking  of  his  knee-cap ;  that  he  was  totally  incapacitated 
from  eamiQg  any  money.  The  defenses  pleaded  were  a  gen- 
eral denial,  contributory  negligence,  and  assumption  of  risk. 
By  way  of  reply  the  plaintiff  pleaded  that  shortly  prior  to 
the  accident  he  had  reported  to  the  defendant  company  the 
dilapidated  condition  of  such  engine,  and  that  the  defendant 
through  its  roundhouse  foreman  had  promised  to  repair  the 
same.  The  method  of  the  accident  was  that  the  side  rod  broke 
and  the  revolving  parts  crushed  the  cab  where  Kelleher  was 
sitting.  He  was  seriously  injured.  His  permanent  injury 
consists  in  a  broken  kneecap,  the  parts  of  which  have  never 
united  except  by  a  fibrous  union.  The  evidence  was  sufficient 
to  justify  a  finding  by  the  jury  that  he  was  wholly  incapaci- 
tated by  the  injury  from  following  his  occupation  as  an  engi- 
neer. He.  is,  however,  by  no  means  wholly  deprived  of  the 
use  of  his  limb,  but  its  strength  is  much  affected. 

I.  It  is  one  of  the  contentions  of  the  defendant  here  that 
theie  should  have  been  a  directed  verdict  in  its  favor  on  the 
ground  of  assumption  of  risk.  The  evidence  on  behalf  of  the 
plaintiff  tended  to  show  that  the  engine  in  question  had  been 
in  use  since  1882  and  that  it  was  in  need  of  general  repair. 
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The  defects  most  readily  observable  appeared  to  be  flattened 
wheels  and  worn  bearings,  so  that  the  engine  pounded  and 
jerked  in  its  work  and  made  hard  ''riding"  for  the  engineer 
and  fireman.  Kelleher  used  this  engine  in  his  turn,  which 
was  once  in  seven  days.  About  a  month  before  the  accident, 
he  complained  of  its  condition  to  the  roundhouse  foreman 
upon  whom  devolved  the  duty  of  repair.  The  foreman  prom- 
ised to  repair  the  same  as  the  ''first  job"  after  he  could  get 
a  man  competent  to  do  it.  He  also  stated  that  he  had  no  man 
at  that  particular  time  who  was  competent.  Kelleher  used 
the  engine  two  or  three  times  after  such  complaint.  Its  run 
was  from  Marshalltown  to  Albia  and  return.  It  is  contended 
by  appellant  that  the  promise  of  repair  was  too  indefinite  to 
justify  reliance  thereon.  It  is  also  urged  that  the  time  elapsed 
after  the  promise  and  before  the  accident  was  so  great  as  to 
indicate  conclusively  that  Kelleher  was  not  relying  upon 
such  promise,  but  that  he  was  voluntarily  assuming  all  risk. 
It  is  further  ui^d,  also,  that  Kelleher  inspected  the  engine 
at  Albia  immediately  before  the  return  trip  during  which  the 
accident  resulted,  and  that  he  discovered  its  condition  at  that 
time,  and  that  he  made  no  complaint  and  no  report.  It  is 
argued,  therefore,  that  he  had  better  knowledge  at  that  time 
of  the  condition  of  the  engine  than  any  other  person,  and  that 
he  necessarily  assumed  the  risk  in  his  further  use  thereof. 
These  questions  were  all  submitted  to  the  jury  as  questions 
of  fact  under  an  instruction  which  is  conceded  by  appellant 
to  be  correct  as  an  abstract  statement  of  the  law.  We  think 
the  appeUant  has  no  just  ground  of  complaint  at  this  point. 

What  is  a  sufficient  promise  to  justify  reliance  thereon  by 
the  servant,  is  frequently  a  question  of  fact.  It  has  often 
been  held  that,  even  though  there  be  no  express  promise  to 

repair,  a  promise  may  nevertheless  be  implied 

^  ■  8BRV™  t^      from  language  more  or  less  indefinite.    StatU- 

repS/maShin-   euburgh  V.  Dow,  82  Iowa,  184 ;  Pieart  v,  RaU- 

cry:  evidence.  ^       ni%  -r  ^^a**-  ♦>^  ^ 

way  Co.,  82  Iowa,  148 ;  Kroy  v.  Railway  Co,, 
32  Iowa,  365 ;  Hxiggard  v.  OlucosB  Co.,  132  Iowa,  733. 

Whether  Kelleher  continued  to  use  the  engine  an  unrea- 
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sonable  length  of  time  was  also  a  question  for  the  jury.  Belair 

V.  Railway  Co.,  43  Iowa,  662 ;  Foster  v.  Rail- 
^'  ti£ption'ot       way  Co.,  127  Iowa,  84;  Taylor  v.  Star  Co.,  110 

Iowa,  41. 

Appellant,  however,  places  its  greatest  emphasis  upon 
Kelleher's  inspection  at  Albia  immediately  before  he  started 
upon  his  return  trip.  If  upon  this  inspection  Kelleher  had 
discovered  some  new  or  particular  defect  sufficient  to  indicate 
imminent  peril  in  the  continued  use  of  the  engine,  a  different 
question  would  be  involved. 

Kelleher  did  inspect  his  engine  before  starting,  as  was 
his  duty  to  do,  and  did  observe  its  general  defective  condition. 

It  does  not  appear  that  he  discovered  any- 

^'  ttve"machiS:      thing   wMch   he    did    not   know    before    or 

tion  of  *riS?:      anything  which  he  had  not  previously  reported 

to  the  roundhouse  foreman.  He  knew  the  con- 
dition of  the  engine  after  the  inspection,  in  the  same  sense 
that  he  knew  it  before.  If  its  apparent  condition  was  such 
as  to  indicate  imminent  peril  from  its  further  use,  then  the 
plaintiff  could  not  recover,  and  the  trial  court  so  instructed. 
We  think  this  ground  was  properly  covered  by  the  instruc- 
tion, and  that  the  defendant  was  not  entitled  to  a  peremptory 
instruction  thereon. 

It  is  also  argued  by  appellant  that  there  was  no  evidence 
that  the  roundhouse  foreman  at  Marshalltown  was  the  proper 
person  to  whom  complaint  of  the  condition  of  the  engine 
should  be  made.  Kelleher  so  testified,  and  his  testimony  is 
undisputed. 

II.  Under  the  instructions  of  the  trial  court,  the  jury 
were  permitted  to  allow  damages  for  pain  and  suffering  past, 
present,  and  future.  It  is  urged  that  this  was  erroneous  on 
two  grounds:  (1)  Because  such  element  of  damage  was  not 
covered  by  the  assignment  of  the  cause  of  action  from  Kel- 
leher to  the  plaintiff;  and  (2)  because  no  claim  was  made  in 
the  petition  for  damages  on  that  ground. 

Turning  first  to  the  assignment  of  the  cause  of  action 
by  Kelleher  to  the  plaintiff,  it  is  true  that  it  does  not  purport 
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in  terms  to  specify  damages  for  pain  and  suffering.    It  does 

purport  to  assign  to  the  plaintiff  **my  cause 
*'  juRY*:^a88i^-     of  action  against  the  Iowa  Central  Railway 
of  action :  Company  based  upon  substantially  the  fol- 

lowing facts":  Here  follows  therein  a  recital 
of  the  alleged  facts  out  of  which  such  alleged  cause  of  action 
arose.  The  concluding  clause  of  the  assignment  is  as  follows: 
**And  I  hereby  assign  unto  said  J.  W.  Breen  all  my  rights, 
title  and  interest  in  said  claim  and  cause  of  action,  and  con- 
fer upon  him  full  power  and  authority  to  commence  any  pro- 
ceedings, suits  or  actions  which  may  be  necessary  for  recovery 
of  damages  for  the  said  wrongful  and  negligent  acts  of  said 
company;  he  to  have  as  full  power  in  all  respects  thereto  as 
I  myself  would  have."  We  think  such  assignment  was  suf- 
ficient in  its  terms  to  carry  to  the  plaintiff  Kelleher's  full 
cause  of  action,  if  any,  arising  out  of  such  accident. 

The  petition  did  not  in  terms  specify  pain  and  suffering 
as  one  of  the  elements  of  damage.    It  did  allege  that  Kelleher 
received  **  serious  and  permanent  injuries  which  totally  inca- 
pacitated him  from  performing  any  manual 
^'  fence 'of  pain      labor."    It  is  Undoubtedly  true  that  the  plain- 
sufflcfency^  "o^'    tiff  could  have  been  required  to  specify  in  his 

petition.  .  .         ,        1  i»   1  -I    •        T      T^ 

petition  the  elements  of  damage  claimed.  But 
no  such  requirement  was  made  by  motion  or  otherwise.  Under 
our  previous  holdings,  evidence  of  pain  and  suffering  was 
admissible  under  these  allegations,  and  the  plaintiff  was  enti- 
tled to  have  the  same  submitted  to  the  jury.  Palmer  v.  Water- 
loo, 138  Iowa,  300 ;  Evans  v,  Elwood,  123  Iowa,  96 ;  Bailey  v. 
Centerville,  108  Iowa,  26. 

The  further  complaint  is  made  of  the  instructions  as  to 
measure  of  damage  in  that  the  recovery  for  future  damage 
*'was  not  limited  to  present  value."  The  language  of  the 
-    5,       .  instruction  given  by  the  trial  court  is  quite 

a^»Mn*tnie-     general  at  this  point  and  is  as  follows :  "Such 
**°°-  a  sum  as  in  your  judgment  will  be  fair  compen- 

sation for  the  injuries  which  said  Kelleher  sustained."    That 
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the  rule  or  measure  of  damage  contended  for  by  appellant  at 
this  point  is  the  correct  one  may  be  conceded.  Dougherty  v. 
Railway  Co.,  137  Iowa,  257;  Williams  v.  Clark  County,  143 
Iowa,  330. 

It  is  not  claimed  that  the  instruction  of  the  trial  court 
contradicts  this  rule.  It  only  lacks  in  specification.  This 
question  was  considered  by  us  in  Oreenway  v.  Taylor  County, 
144  Iowa,  332,  where  substantially  the  same  language  was 
used.  In  that  case  we  held  that  the  instruction  in  itself  was 
not  erroneous,  and  that,  in  the  absence  of  a  request  for  more 
specific  instruction,  error  could  not  be  predicated  upon  its 
lack  of  specification.  We  think  that  case  must  be  deemed 
controlling  here,  although  we  deem  it  a  much  better  practice 
for  the  trial  courts  to  be  specific  in  their  instructions  at  this 
point.  So  we  said  in  the  Oreenway  case  and  in  Williams  v. 
Clark  County,  supra, 

III.  Kelleher  was  fifty-six  years  of  age  at  the  time  of  the 
accident  and  sixty  years  of  age  at  time  of  the  trial.  For  the 
purpose  of  proving  his  expectancy,  the  plaintiff  introduced 

that  part  of  the  life  tables  showing  the  ex- 
pectancy^of        pectaucy  of  a  man  fifty-six  years  of  age ;  such 

life :  evidence.  ,  ,  <»       ^  •        i         .  i 

expectancy  appearing  as  a  fraction  less  than 
seventeen  years.  Objection  was  made  to  this  offer  as  imma- 
terial, irrelevant,  and  incompetent,  and  such  objection  was 
overruled.  It  is  now  urged  that  the  expectancy  of  Kelleher 
should  have  been  shown  as  from  the  date  of  the  trial  and  as 
that  of  a  man  of  sixty  years  and  not  as  of  the  date  of  the 
injury.  This  particular  point  does  not  appear  to  have  been 
presented  to  the  consideration  of  the  trial  court.  An  instruc- 
tion was  requested  by  the  defendant  advising  the  jury  as  to 
what  consideration  should  be  given  by  them  to  the  life  tables 
so  introduced.  This  requested  instruction  was  given  by  the 
trial  court.  There  is  fair  reason  for  saying  that  resort  needs 
to  be  had  to  life-  tables,  only  for  determining  the  future  ex- 
I)ectancy  of  life  of  a  person.  What  is  already  past  is  secure 
and  certain  and  has  no  need  of  ascertainment  by  the  law  of 
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probabilities.  We  find  no  case  where  this  particular  ques- 
tion is  considered  in  this  form.  It  is  quite  usual  to  show 
the  expectancy  of  life  by  the  life  tables  as  of  the  date  of 
the  injury.  Trott  v.  Railway,  115  Iowa,  80;  Croft  v.  Bail- 
way,  134  Iowa,  411;  Pearl  v.  Railway,  115  Iowa,  535.  We 
find  no  case  where  objection  has  ever  been  made  on  the  ground 
now  urged  on  this  appeal  It  is  clear,  however,  that  no  ground 
of  complaint  is  furnished  here  to  the  defendant.  The  rule  con- 
tended for  by  the  defendant  would  be  less  advantageous  to 
it  than  the  other.  The  years  of  expectancy  of  life  at  sixty, 
plus  four  years,  makes  a  longer  period  than  the  years  of 
expectancy  at  fifty-six.  In  proving  the  expectancy  of  Kelle- 
her  at  fifty-six  as  of  the  date  of  the  injury,  the  plaintiff 
therefore  proved  a  shorter  period  than  if  he  had  adopted 
the  rule  contended  for  now  by  the  defendant.  It  is  sufiicient 
to  say  therefore  that  the  defendant  in  such  a  case  as  this  can 
suffer  no  prejudice  from  the  rule  adopted  by  the  plaintiff. 

IV.  It  appears  from  the  record  that  Kelleher  was  at- 
tended for  his  injuries  by  Dr.  Mighell,  who  was  the  defend- 
8  samb-  evi-  ant's  surgeon  at  Marshalltown.  This  doctor 
Bionri'wiSvcp"  continued  in  his  treatment  of  Kelleher  as  a 
of  objection.  patient  until  December  or  January  following, 
[n  July  following  he  called  at  the  home  of  Kelleher  to  treat 
another  patient.  On  the  trial  of  this  case,  Kelleher  was 
permitted  to  testify  to  an  alleged  conversation  with  Dr. 
Mighell  on  such  occasion.  This  was  strenuously  objected  to 
by  the  defendant,  and  error  is  assigned  because  of  the  ad- 
mission of  such  testimony.  The  record  at  this  point,  as 
set  out  by  appellee  in  his  amended  abstract,  is  as  follows : 

Q.  Did  you  have  any  advise  in  regard  to  an  operation  on 
this  knee!  (Objected  to  as  calling  for  hearsay).  Q.  I  mean 
professional  advice.  (Same  objection.  Overruled,  and  defend- 
ant excepts).  A.  Yes.  sir.  Q.  With  whom  t  A.  The  com- 
pany surgeon  and  Dr.  Boucher.  Q.  And  who  was  the  com- 
pany surgeon  t  A.  Dr.  Mighell.  Q.  What  did  Dr  Mighell 
tell  you  or  advise  you  in  regard  to  an  operation  on  this  Ime^T 
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(Objected  to  as  incompetent  and  calling  for  hearsay,  being  a 
statement  not  binding  upon  this  defendant  and  not  the  best 
evidence  and  not  jwithin  the  issues.  Overruled,  and  defend- 
ant excepts) .  A.  He  came  down  to  my  house,  I  think,  along 
in  July  after  I  got  hurt,  and  he  says,  *I  have  got  orders  to 
come  down  and  examine  your  knee  by  the  company.'  He 
says,  *I  believe  they  are  going  to  settle  with  you.'  I  says, 
*AU  right,  you  can  examine  it  any  time  you  want  to.'  Well, 
he  went  to  work  and  examined  it.  *Now,'  he  says,  'they 
want  me  to  take  you  to  the  hospital  and  cut  that  open  again 
and  wire  it.'  I  says,  *  Doctor,  will  it  be  any  better  if  you 
do  that  than  it  is  now?'  He  says,  *I  don't  know,'  and 
furthermore  he  says,  *I  would  not  advise  you  to  do  it  because 
the  chances  of  infection  in  the  knee  is  something  very  serious.' 
Q.  What  else  was  said  then?  A.  He  says,  *If  it  heals  up 
or  the  bones  would  grow  together  the  knee  would  be  stronger. ' 
I  says,  'Will  you  guarantee  the  knee  will  be  any  better  than 
it  is  if  you  do  operate  on  it?'  And  he  says:  'No,  sir;  I 
won't/  Q.  What,  if  anything,  did  you  ask  him  in  regard 
to  it  ?  (Defendant  moves  to  strike  out  all  the  answer  of  the 
witness  as  incompetent,  hearsay,  and  including  statements 
which  are  not  binding  upon  this  defendant  and  not  the  best 
evidence.  Particularly  move  to  strike  out  all  the  statement 
with  reference  to  what  Mr.  Kelleher  said  to  the  doctor,  being 
hearsay  and  a  self-serving  declaration).  Judge  Wade:  He 
is  simply  asking  for  advice  as  to  what  was  best  to  do  with  the 
leg.  There  is  some  of  that  answer  there  I  have  no — ^might 
possibly  be  objected  to  as  to  the  conversation  between  the  doc- 
tor and  him  about  the  leg.  I  do  not  see  how  that —  The 
Court:  I  cannot  go  through  the  answer  and  pick  out  the 
parts.  The  motion  to  strike  is  overruled,  and  defendant 
excepts.  Q.  What,  if  anything,  did  you  say  to  him  about  the 
operation  as  to  cutting  the  bone  or  anything  of  that  kind? 
(Objected  to  for  the  same  reason,  including  all  of  the  objec- 
tions made  in  the  motion  to  strike.  Overruled,  and  defend- 
ant excepts).  A.  Well,  I  said  to  him,  'You  will  have  to 
cut  a  piece  oflf  of  the  side  there  to  get  a  fresh  joint  to  wire 
together.'  I  said,  'Will  tha£  have  a  tendency  to  shorten  the 
leg,  the  cutting  of  it?'  He  says,  'It  will.'  (Defendant 
moves  to  strike  out  the  answer  for  the  reasons  stated  in  the 
motion  to  strike  the  previous  answer.  Overruled,  and  defend- 
ant excepts ) .  Q.  You  haven 't  had  any  such  operation  on  your 
Vou  159  lA.— 35 
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legt  A.  No,  sir.  Q.  Did  you  have  the  advice,  you  say,  of 
another  doctor  on  the. subject?  A.  Yes,  sir.  Q.  State 
whether  or  not  he  advised  an  operation  qr  not  to  operate! 
(Objected  to  as  incompetent  and  not  the  best  evidence,  call- 
ing for  hearsay  and  a  conclusion  and  opinion  of  the  witness). 
The  Court:  I  will  let  him  say  whether  he  was  or  was  not 
advised  without  going  into  conversation.  ( Objection  overruled 
and  defendant  excepts).  Q.  What  doctor  was  itt  A.  Dr. 
Boucher.  Q.  Is  he  a  practicing  physician  and  surgeon  in 
Marshalltown  heref  A.  Yes,  i^ir;  he  is  the  county  coroner. 
Q.  Did  he  make  an  examination  of  the  legt  A.  Yes,  sir. 
Q.  State  whether  or  not  he  advised  an  operation  f  A.  He 
advised  me  not  to.  (Same  objection  and  defendant  moves 
to  strike  out  the  answer  for  all  the  reasons  stated  in  the  mo- 
tion to  strike.    Overruled,  and  defendant  excepts). 

Mrs.  Eelleher  testified  substantially  to  the  same  effect  and 
over  the  same  objections. 

It  is  urged  by  appellant  that  this  testimony  was  hear- 
say and  incompetent  oin  many  grounds  and  that  it  was 
highly  prejudicial  The  only  argument  urged  by  the  ap- 
pellee in  support  of  the  admission  of  this  testimony  is  that 
it  was  given  in  explanation  of  the  conduct  of  Eelleher  in  re- 
fusing to  submit  to  an  operation  and  that  it  was  given  to 
repel  a  claim  of  bad  faith  on  his  part  in  refusing  to  submit 
to  such  operation.  Appellee  has  failed  to  point  out  to  us 
that  part  of  the  record  upon  which  this  argument  is  based. 
We  have  read  every  line  of  the  record  in  search  of  support 
for  the  argument.  We  are  unable  to  find  an  intimation  by 
the  defendant  or  any  of  its  witnesses  of  bad  faith  on  the 
part  of  Eelleher.  There  was  no  such  question  apparent  in 
the  case  either  in  the  pleadings  or  in  the  testimony.  The 
plaintiff  first  injected  it  into  the  case  in  the  opening  state- 
ment of  his  counsel  to  the  jury  before  the  taking  of  evidence, 
'this  was  followed  by  the  testimony  of  Mr.  and  Mrs.  Eelleher 
as  a  part  of  the  main  case.  The  defendant  met  such  testi- 
mony by  the  testimony  of  Dr.  Mighell  wherein  he  denied  the 
substantial  part  of  such  alleged  conversation  and  denied  that 
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Buch  alleged  operation  would  have  the  effect  depicted  in 
such  allied  conversation.  To  this  latter  proposition  other 
surgeons  were  also  called  as  witnesses. 

The  contention  of  appellee  is  that  this  testimony  on 
behalf  of  defendant,  if  it  had  been  given  in  the  first  instance, 
would  have  rendered  the  testimony  of  Kelleher  and  his  wife 
admissible  in  rebuttal.  We  do  not  think  the  argument  is 
available.  Such  evidence  was  not  given  on  behalf  of  the 
defendant  in  the  first  instance.  It  was  purely  defensive. 
The  evidence  so  introduced  by  the  plaintiff,  if  erroneous, 
was  highly  prejudicial.  Elzig  v.  Bales,  135  Iowa,  208 ;  Chris- 
topherson  v.  Railway  Co.,  135  Iowa,  417. 

Such  evidence  having  been  admitted,  the  defendant 
waived  nothing  by  contradicting  it.  The  evidence  was  cal- 
culated to  arouse  the  hostility  and  to  disturb  the  candid 
judgment  of  the  jury.  This  of  itself  would  not  exclude  it 
if  it  had  any  legitimate  purpose  or  function  in  the  case.  But 
the  record  discloses  no  other  purpose  for  it.  We  see  no  es- 
cape from  the  conclusion  that  the  defendant  is  entitled  to 
a  new  trial  because  thereof.    Elzig  v.  Bales,  supra. 

V.    Some  other  alleged  errors  are  assigned,  but  they 
are  of  such  a  nature  that  they  are  not  likely  to  arise  upon  a 
9.  samb:  dam-       retrial.    In  instructing  the  jury  on  loss  of  fxX" 
S^re  earning   ture  earning  capacity  as  an  element  of  dam- 
^uctionl  age,  the  trial  court  failed  to  confine  the  con- 

sideration of  the  jury  to  such  future  loss  of  earning  capacity 
as  Kelleher  was  ** reasonably  certain  to  suffer.**  We  are  not 
prepared  to  say  that  the  instruction  was  not  sufiicient  in  its 
terms  to  cover  this  objection,  but  the  question  is  not  free  from 
doubt.  It  is  sufficient  to  call  attention  to  it  for  the  considera- 
tion of  the  trial  court  upon  retrial. 

It  is  also  urged  that  the  verdict  was  excessive.  We  deem 
it  best  not  to  enter  upon  a  discussion  of  this  question  at  this 
time  in  view  of  the  necessity  of  a  retrial  upon  other  grounds. 
The  verdict  was  large  and  was  doubtless  affected  to  a  greater 
or  less  degree  by  the  admission  of  the  testimony  referred  to 
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in  the  preceding  division.  There  may  be  additional  testimony 
bearing  upon  the  measure  of  damage  at  the  next  trial.  We 
think  the  question  should  be  left  open,  unprejudiced  by  any 
present  discussion  which  could  not  be  decisive. 

For  the  error  indicated,  the  judgment  below  must  be 
Reversed. 


Jacob  Kjjnigsberg,  Plaintiff,  Appellee,  v.  U.  G.  Reininger, 

Defendant,  Appellant. 

Corporations:  .  sale  of  stock:    guaranty  against  loss.     Where  an 

1  officer  of  a  corporation  personally  guaranteed  that  a  purchaser  of 
stock  would  lose  nothing  thereon  for  a  term  of  years,  which  was 
an  inducement  to  the  purchase  of  the  stock,  the  guaranty  amounted 
to  a  contract  of  indemnity. 

Same:'    contract  of  indkmnitt:     construction.    Where  the  subject 

2  of  a  contract  is  called  in  question,  or  where  there  is  doubt  or  am- 
biguity concerning  tlie  subject  matter,  the  court,  in  construing  the 
same,  will  consider  all  the  facts  and  circumstances  attending  the 
transaction.  Thus  where  an  officer  of  a  corporation  contracted  to 
indemnify  a  purchaser  of  stock  against  loss  within  a  specified  time, 
the  facts  concerning  the  transaction  are  held  to  show  that  the 
indemnity  had  relation  to  the  stock  in  question,  and  that  upon  the 
insolvency  of  the  corporation  within  the  specified  time  the  officer 
was  liable  for  the  loss. 

Same:     consideration:    pleading.     Where   one   purchased   corporate 

3  stock  in  pursuance  of  the  agreement  of  an  officer  to  indemnify  him 
against  loss,  the  purchase  of  the  stock  was  a  sufficient  consideration 
for  the  contract  of  indemnity.  Moreover  the  contract  of  indemnity 
being  in  writing  a  consideration  is  implied ;  and  for  the  same  reason 
the  consideration  need  not  be  alleged  in  an  action  upon  the  contract. 

Same:     pleadings:     conclusion.     Where   the   plaintiff    alleged   that 

4  defendant,  an  officer  of  the  corporation,  proposed  that  he  should  pur- 
chase stock  and  that  defendant  would  indemnify  him  against  loss, 
all  of  which  was  done,  and  at  plaintiff's  request  the  stock  was 
issued  by  defendant,  as  secretary  of  the  corporation,  in  the  name  of 
plaintiff's  wife,  the  allegation  that  plaintiff  was  and  is  the  owner 
of  the  stock  was  not  objectionable  as  a  conclusion. 


May  1913]  Kenigsberg  v.  Reiningeb.  549 

Appeal  from  Shencmdodh  District  Court. — Hon.  Geo.  H. 

Castle,  Judge, 

Wednesday,  May  14,  1913. 

Action  on  an  agreement  of  indemnity  against  loss  in  the 
purchase  of  certain  certificates  of  stock.  Demurrer  to  peti- 
tion overruled.  Judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 

Earl  R.  Ferguson  and  C.  R,  Barnes,  for  appellant. 
Denver  L.  Wilson  and  Thos.  W.  Keenan,  for  appellee. 

Gaynor,  J. — On  the  1st  day  of  January,  1912,  plaintiff 
filed  his  petition  in  the  superior  court  of  Shenandoah,  Iowa, 
alleging,  among  other  things:  That  during  the  winter  of 
1904  and  1905  defendant  solicited  him  to  purchase  stock  in 
the  corporation  then  being  organized  by  this  defendant,  and 
known  as  the  O'Brien  Wagon  Works.  That  the  defendant 
proposed  to  the  plaintiff  that,  if  he  would  purchase  two  pre- 
ferred shares  of  stock  in  said  corporation,  he  (defendant), 
as  a  part  consideration  therefor,  would  guarantee  this  plaintiff 
against  loss  on  said  stock  for  a  period  of  five  years  from  the 
date  of  the  issuance  of  the  stock.  That  in  pursuance  thereof 
the  plaintiff  agreed  to  and  did  subscribe  for  two  shares  of 
stock  in  the  0  'Brien  Wagon  Works  of  the  face  value  of  $100, 
and  paid  therefor  the  sum  of  $200.  That  the  certificate  for 
the  stock  so  purchased  was,  at  the  direction  of  the  plaintiff, 
issued  in  the  name  of  plaintiff's  wife.  That  the  certificate 
so  issued  to  her  represented  the  stock  referred  to  in  defend- 
ant's guaranty.  That  said  stock  was.  at  all  times  the  property 
of  the  plaintiff.  That  on  the  6th  day  of  April,  1908,  the 
plaintiff's  wife,  Mrs.  J.  Kenigsberg,  made  a  formal  assign- 
ment of  said  stock  to  said  plaintiff  on  the  back  of  the  certificate 
issued  therefor.    That  the  certificate  of  stock  and  the  assign- 
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ment  thereof  on  the  back  and  defendant's  gaaranty  are 
attached  to  the  petition  as  exhibits.  That  said  stock  has 
always  been  and  is  now  the  property  of  the  plaintiff.  That, 
after  the  formal  assignment  of  said  stock  by  plaintiff's  wife 
to  him,  plaintiff  requested  the  defendant,  who  was  secretary 
and  manager  of  the  said  company,  to  transfer  the  same  to 
plaintiff's  name  on  the  books  of  the  corporation.  That  said 
request  was  never  granted ;  the  defendant  saying  that  it  was 
not  necessary  to  have  the  stock  transferred  on  the  books. 
That  thereafter  the  said  wagon  works  was  thrown  into  the 
hands  of  a  receiver,  and  the  said  defendant  appointed  to 
administer  its  affairs.  That  said  corporation  was  found  to 
be  wholly  insolvent.  That  the  assets  of  said  corporation  were 
taken  to  pay  the  indebtedness  against  the  corporation,  and 
only  3  per  cent,  was  left  to  pay  unsecured  claims.  That  said 
corporation  has  no  property  and  is  entirely  out  of  business, 
and  the  stock  referred  to  in  defendant's  guaranty  is  wholly 
worthless,  and  plaintiff  has  demanded  reimbursement  from 
the  defendant,  and  has  been  refused.  That  plaintiff  has  been 
damaged,  by  reason  thereof,  in  the  sum  of  $200,  with  6 
per  cent,  interest  from  March,  1908. 

The  stock  referred  to  in  the  petition  is  as  follows: 
* '  Incorporated  under  the  laws  of  Iowa.  Number  25.  2  Shares. 
O'Brien  Wagon  Works.  Capital  Stock,  $100,000.  This  certi- 
fies that  Mrs.  J.  Eenigsberg  is  the  owner  of  two  shares  of 
one  hundred  dollars  each  of  the  preferred  capital  stock  of 
the  O'Brien  Wagon  Works,  fully  paid  and  nonassessable, 
transferable  only  on  the  books  of  the  corporation  in  person, 
or  by  attorney  on  surrender  of  this  certificate.  In  witness 
whereof  the  duly  authorized  ofi&cers  of  this  corporation  have 
hereunto  subscribed  their  names  and  caused  the  corporate 
seal  to  be  hereto  affixed  at  Shenandoah,  Iowa,  this  13th  day  of 
March,  A.  D.  1905.  Wm.  S.  O'Brien,  President.  U.  G.  Rein- 
inger,  Secretary.     [Seal.]" 

The  indorsement  on  the  back  was  as  follows:  Indorse- 
ment on  back  thereof:     ''For  value  received  I  hereby  sell, 
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transfer  and  assign  to  Jacob  Eenigsberg,  the  shares  of  stock 
within  mentioned  and  hereby  authorize  ...  to  make  the 
necessary  transfer  on  the  books  of  the  corporation.  Witness 
my  hand  and  seal  this  sixth  day  of  April,  1908.  Witnessed 
by  Mrs.  J.  Eenigsberg. ' ' 

The  guaranty  referred  to  in  petition  was  as  follows : — 
''The  undersigned  hereby  personally  guarantees  Jacob  Eenigs- 
berg against  loss  on  a  two-share  certificate  of  Preferred  Stock 
in  the  O'Brien  Wagon  Works  within  five  years  from  date 
of  its  issuance.    U.  G.  Beininger." 

To  plaintiff's  petition,  the  defendant  filed  the  following 
demunfer : 

(1)  That  it  does  not  state  a  cause  of  action  against  the 
defendant. 

(2)  That  said  petition  fails  to  connect  or  assert  any  legal 
liability  against  the  defendant  and  in  favor  of  the  plaintiff. 

(3)  That  said  petition,  on  its  face,  shows  a  misjoinder 
of  parties. 

(4)  That,  if  the  facts  set  forth  and  alleged  in  said  peti- 
tion were  proved,  no  legal  liability  would  be  due  from  the 
defendant  to  the  plaintiff. 

And  on  the  4th  day  of  April,  1912,  by  leave  of  court, 
defendant  filed  his  amendment  to  demurrer,  which  was  as 
follows: 

Comes  now  the  defendant  and  for  his  amendment  to  the 
demurrer,  heretofore  filed  herein,  states : 

(1)  That  on  the  face  of  said  petition  it  shows  that  there 
has  been  a  change  of  ownership  of  the  stock  without  consent 
of  the  alleged  guarantor,  thereby  waiving  all  claims  for  liabil- 
ily  upon  this  defendant. 

(2)  For  the  further  reason  that  the  terms  of  said  guar- 
anty were  not  carried  out  nor  executed ;  the  stock  having  failed 
to  be  taken  by  and  issued.to  the  said  Jacob  Eenigsberg. 

(3)  That  said  alleged  contract  of  guaranty  is  null,  void, 
and  of  no  effect  for  the  reason,  as  stated  in  said  petition,  that 
the  stock  alleged  to  have  been  guaranteed  was  never  in  fact 
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taken  by  said  Jacob  Kenigsberg  in  his  name,  and  if  it  was 
taken  as  alleged  to  his  petition,  and  placed  in  his  wife's  name, 
such  was  without  notice  to  this  defendant,  and  is  a  violation 
of  the  terms  of  said  guaranty,  and  waives  all  right  of  claim 
upon  the  said  defendants  as  such  guarantor  as  alleged  in  said 
petition. 

(4)  That  said  alleged  contract  of  guaranty  made  by  the 
defendant  is  indefinite,  uncertain,  without  consideration,  not 
dated,  no  venue  stated,  no  stock  described  nor  identified,  and 
does  not  constitute  a  legal  and  valid  contract  or  guaranty. 

(5)  The  defendant  further  demurs  to  the  petition  of  the 
plaintiff  for  the  reason  that  it  shows  conclusively  that  no 
stock  was  ever  issued  to  the  said  Jacob  Kenigsberg,  with 
knowledge  to  this  defendant,  under  and  pursuant  to  the  al- 
leged contract  of  guaranty. 

(6)  That  the  rules  whereby  a  guaranty  can  be  held  have 
been  so  violated,  altered,  modified  and  changed,  as  set  forth 
in  plaintiff's  petition,  that  the  said  defendant  cannot  be  held 
liable  or  responsible  to  this  plaintiff  for  the  reason  that  said 
guaranty  alleged  to  have  been  made  on  or  about  the  time  the 
alleged  stock  was  issued  did  not  run  to  him,  but  run  to  an- 
other, and  retained  by  her  for  about  three  years,  and  then 
transferred  to  this  plaintiff  by  formal  assignment  on  the  back 
thereof,  and  not  upon  the  books  of  the  corporation  purporting 
to  have  issued  said  stock,  thereby  discharging  the  defendant 
from  all  liability  as  such  guarantor. 

The  demurrer  admits  all  facts  alleged  in  the  petition, 
which  are  well  pleaded.  The  following  facts,'  therefore,  must 
be  taken  as  true :  First.  That  in  190.4  and  1905  the  defend- 
ant was  organizing  a  corporation  to  be  known  as  the  0  'Brien 
Wagon  Works.  That  about  said  time  he  solicited  the  plaintiff 
to  purchase  stock  in  said  corporation.  That  he  proposed  to 
the  plaintiff  that,  if  he  would  purchase  two  preferred  shares 
of  stock  in  said  corporation  so  to  be  organized  by  him,  he 
would  guarantee  the  plaintiff  against  any  loss  on  the  stock 
so  purchased,  for  a  i)eriod  of  five  years,  from  the  date  of  the 
issuance  of  the  stock.  That  in  pursuance  of  said  offer  of 
guaranty  the  plaintiff  did  purchase  two  shares  of  preferred 
stock  in  the  O'Brien  Wagon  Works  of  the  face  value  of  $100 
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each.  That  the  plaintiff  paid  for  the  shares  of  stock  so  pur- 
chased the  sum  of  $200.  That  the  defendant  was  secretary 
and  manager  of  said  corporation  after  its  organization.  That 
the  defendant,  as  such  secretary,  issued  the  stock  purchased 
by  the  plaintiff  and  certified  to  the  same  as  secretary  of  the 
company.  That  at  the  request  of  the  plaintiff  the  certificate 
was  issued  for  the  stock  so  purchased  by  the  plaintiff  in  the 
name  of  the  plaintiff's  wife.  That  the  plaintiff  was  at  all 
times  the  owner  of  the  stock  after  it  was  issued,  and  was  the 
owner  at  the  time  the  suit  was  commenced.  That,  because  of 
the  fact  that  the  certificate  for  the  stock  so  purchased  by  the 
plaintiff  was  issued  in  the  name  of  his  wife,  she  subsequently 
made  a  formal  assignment  of  it  to  him.  That,  after  the  formal 
assignment  of  the  stock  to  the  plaintiff,  he  requested  the  de- 
fendant (being  still  secretary  of  said  company)  to  transfer 
the  same  to  the  plaintiff's  name  on  the  books  of  the  corpora- 
tion. That  the  defendant,  as  secretary,  said  that  it  was  not 
necessary,  and  the  stock  M'as  never  transferred  on  the  books 
to  the  plaintiff.  That  subsequently  said  stock  became  wholly 
worthless.  That  plaintiff  has  demanded  reimbursement  from 
the  defendant  and  the  defendant  has  refused.  The  question 
now  is,  Do  the  facts  so  admitted  entitle  the  plaintiff  to  re- 
covert 

The  contract  of  indemnity,  upon  which  plaintiff  relies, 
is  not  dated ;  nor  does  it  appear  when  the  same  was  executed. 
The  presumption,  however,  is  (nothing  to  the  contrary  ap- 
pearing) that  it  was  executed  at  the  time  the 
'  Tio^f^saie  of    stock  Certificates  were  issued  and  in  considera- 
anty  a^tost      tiou  of  such  purchase  by  the  plaintiff.     The 

contract  relied  upon  is  clearly  a  contract  of 
indemnity.  It  does  not  appear  that  the  plaintiff  purchased 
any  other  stock.  It  does  not  appear  that  the  plaintiff  solicited 
him  to  purchase  any  other  stock.  It  does  appear,  from  the 
facts  stated,  that  the  plaintiff  purchased  this  particular  stock 
in  pursuance  of  defendant's  solicitation,  and  in  reliance  upon 
the  written  promise  of  indemnity  in  question. 
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The  facts  stated  show  that  the  defendant  solicited  the 
plaintiff  to  purchase  two  shares  of  preferred  stock,  and  that 
the  plaintiff  did  purchase  two  shares  of  prefererd  stock  and 
o    a.„     ^  paid  therefor  the  sum  of  $200.    It  shows  that 

z .   damk  :  con-  *■ 

dra^ty  :*  con-     ^^®  Certificates  issued  were  issued  to  represent 
BtrnctioiL  tijg  gt^t  purchased  by  the  plaintiff  from  the 

defendant.  It  appeals  that  it  was  issued  by  the  defendant 
as  secretary  of  the  company.  It  appears  that  it  was  put  in 
the  plaintiff's  wife's  name  at  plaintiff's  request — ^all  of  which 
the  secretary  surely  had  notice. 

The  fact  that  the  defendant  solicited  the  plaintiff  to 
purchase  two  shares  of  preferred  stock,  that  he  proposed,  as 
an  inducement  to  the  purchase,  that  he  would  indemnify  the 
plaintiff  against  loss  on  said  stock,  that  he  gave  plaintiff  a 
written  instrument  indemnifying  him  against  loss,  has  strong 
probative  force  to  our  minds  that  the  stock  solicited  is  the 
stock  purchased  and  the  stock  on  which  the  plaintiff  is  in- 
demnified against  loss;  and  we  think  that  the  thought  sug- 
gested by  counsel  that  the  written  indemnity  was  given  to  se- 
cure against  loss  other  than  this  is  born  of  the  exigencies  of 
the  case.  In  construing  any  contract,  it  is  the  duty  of  the 
courts  when  controversies  arise,  to  take  into  consideration  all 
the  facts  and  circumstances  attending  the  matter,  especially 
when  the  subject-matter  of  the  contract  is  called  in  question 
and  where  there  is  any  doubt  or  any  ambiguity  as  to  the 
subject-matter  of  the  contract.  Adopting  this  rule,  we  see 
no  escape  from  the  conclusion  that  the  written  article  of 
indemnity,  signed  by  this  defendant  and  relied  on  in  this 
case,  had  relationship  to  and  was  made  in  pursuance  of 
the  solicitation  to  purchase  stock,  the  purchase  of  this  stock 
by  the  plaintiff,  the  issuance  of  the  certificates  to  represent 
this  stock,  and  that  it  was  so  understood  by  the  parties  to  the 
suit  at  the  time. 

It  \idll  be  noticed  that,  at  the  time  the  defendant  solicited 
the  purchase,  the  guaranty  was  promised  and  was  to  be  given 
to  indemnify  the  plaintiff  against  loss  on  stock  actually  pur- 
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chased  from  the  defendant  in  said  wagon  company.  It  will 
be  noticed  that  the  plaintiff  did  purchase  stock  and  that  he 
purchased  it  in  pursuance  of  and  in  reliance  upon  the  prom- 
ise of  indemnity.  If  no  stock  had  been  purchased  by  the 
plaintiff  from  the  defendant  as  defendant  now  argues,  there 
would  be  no  occasion  for  making  this  writing  of  indemnity. 
Therefore,  the  defendant  must  have  understood  when  this 
stock  was  issued  that  it  was  the  stock  referred  to  in  his  agree- 
ment of  indemnity.  We  say  this  because  of  the  argument 
which  has  been  made  by  counsel  for  the  appellant,  wherein 
he  says  that  the  proposal  of  the  defendant  to  indemnify  was 
only  a  proposal  which  was  never  accepted  by  the  plaintiff; 
that  it  was  a  mere  offer  by  defendant,  which  was  never  accepted 
by  the  plaintiff ;  and  we  assume  that  this  argument  is  predicated 
on  the  thought  that,  the  certificate  having  been  issued  to  the 
wife  at  the  plaintiff's  request,  the  plaintiff  had  done  nothing 
that  would  entitle  him  to  the  guaranty  or  which  could  be  held 
as  a  consideration  therefor. 

The  purchase  of  the  stock  by  the  plaintiff  was  a  sufficient 
consideration  for  the  making  of-  the  written  indemnity  in 
question.    It  will  be  noticed,  from  the  written  guaranty,  that 

the  defendant  proposes  to  and  does  guarantee 
^'  sMmtionT        the  plaintiff  against  loss  ''on  a  two-share  cer- 
^^^^*^^*  tificate  of  preferred  stock,*'  and,  as  it  appears 

that  plaintiff  purchased  *'a  two-share  certificate  of  pre- 
ferred stock,"  this  guaranty  must  have  relationship  to  the 
** two-share  certificate  of  stock'*  purchased  by  the  plaintiff. 
Otherwise,  why  was  the  guaranty  given?  It  will  be  no* 
ticed  that  the  proposal  to  guarantee  was  contemporaneous 
with  the  request  of  purchase,  for  the  petition  reads: 
*'That  the  defendant  proposed  to  the  plaintiff  that, 
if  he  would  purchase  two  shares  of  preferred  stock,  the 
defendant,  as  part  consideration  therefor,  would  guarantee 
him  against  loss  on  the  stock  so  purchased."  It  will  he  no- 
ticed that  the  petition,  in  substance,  says  that,  in  pursuance  of 
said  proposal  and  promise  of  indemnity,  the  plaintiff  did  pur- 


556  Kenigsberg  v.  Reininqer.  [159  Iowa 

chase  two  shares  of  stock.  We  hold,  therefore,  that  the  pur- 
chase by  the  plaintiff  was  a  consideration  for  the  promise  of 
indemnity;  that  the  purchase  was  a  part  of  the 
consideration  of  the  promise  of  indemnity;  that  this  is 
sufSjcient  consideration.  See  Marr  v.  Burlington,  121 
Iowa,  117 ;  Mail  &  Times  v.  Marks,  125  Iowa,  662 ;  Pish- 
haugh  v,  Spunaugle,  118  Iowa,  337;  Harlan  v.  Harlan,  102 
Iowa,  701 ;  MarshaUtown,  etc,  v.  Des  Moines,  114  Iowa,  574 ; 
Gordon  v,  Dolby,  30  Iowa,  223;  Handrahan  v.  0 'Regan,  45 
Iowa,  298 ;  Carraher  v.  Alien,  112  Iowa,  168 ;  Blake  v.  Blake, 
7  Iowa,  46. 

Furthermore,  the  promise  of  indemnity,  being  in  writing, 
implies  a  consideration  for  its  execution.  A  consideration  is 
implied  in  a  written  contract.  See  Sahin  v.  Harris,  12  Iowa, 
87 ;  Cone  v.  Cone,  118  Iowa,  458 ;  Arnold  v.  Kreutzer,  67  Iowa, 
214;  Jones  v.  Berryhill,  25  Iowa,  289,  297;  Goodpaster  v. 
Porter,  11  Iowa,  161;  First  M.  E,  Church  v.  DonneU,  95 
Iowa,  494;  Peddicord  v,  Whit  tarn,  9  Iowa  471. 

The  contract  of  indemnity  being  in  writing,  it  is  not  nec- 
essary that  a  consideration  be  alleged  in  the  pleading  for  the 
reason  above  stated.  See  hinder  v.  Lake,  6  Iowa,  164 ;  Tows- 
ley  V.  Olds,  6  Iowa,  526 ;  Ooodpaster  v.  Porter,  11  Iowa,  161 ; 
Henderson  v.  Booth,  11  Iowa,  212 ;  State  v.  Wright,  37  Iowa, 
522. 

It  is  claimed,  however,  that  the  allegation  in  the  petition 
**that  the  plaintiff  was  and  is  the  owner  of  the  stock  pur- 
chased," and  therefore  suffered  loss  by  the  failure  of  the 

corporation,  is  the  pleading  of  a  conclusion 
*'  ta^T'cS^^"      rather  than  an  ultimate  fact;  but,  when  taken 

into  consideration  with  the  other  facts  alleged, 
we  think  it  sufficient  on  demurrer.  When  taken  in  connection 
with  the  fact  that  the  defendant  requested  the  plaintiff  to 
purchase,  that  he  promised  to  give  him  indemnity  against  loss, 
if  he  would  purchase,  the  fact  that  he  did  purchase  and  pay 
for  the  stock,  that  the  stock  was  issued  at  his  request,  and 
the  fact  that  the  promise  of  indemnity  was  reduced  to  writing 
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by  the  deferfdant  aiid  delivered  to  the  plaintiff  sufficiently 
supports  the  conclusion  (if  it  be  a  conclusion)  that  he  was 
the  owner  of  the  stock,  notwithstanding  the  certificate,  which 
is  only  evidence  of  the  ownership,  was  by  his  request  issued 
to  his  wife  and  supports  a  conclusion  that  the  defendant  rec- 
ognized the  plaintiff  as  the  owner  of  the  stock.  The  promise 
of  indemnity  was  only  made  and  was  only  to  be  given  in  the 
event  the  plaintiff  purchased  two  shares  of  preferred  stock 
and,  if  it  were  not  understood  by  the  parties,  at  the  time  of 
this  purchase,  that  these  were  the  shares  of  stock  referred  to 
in  the  promise,  no  indemnity  would  have  been  given. 

There  are  other  questions  argued  in  the  case  to  which 
we  make  no  reference  for  the  reason  that,  under  the  record, 
they  are  not  in  the  case  for  discussion. 

We  find  no  error  in  the  action  of  the  court  in  overruling 
the  demurrer,  and  the  judgment  is  therefore  Affirmed. 


Calvin  Markley,  Appellee,  v.  Western  Union  Telegraph 

Co.,  Appellant. 

Telegrfrphs  and  telepbones:    agency:     neolioence.     The  agent  of  a 

1  telegraph  company,  in  whose  office  a  telephone  is  maintained  by  the 
company  for  the  purpose  of  receiving  messages  for  trausxnission,  is 
the  agent  of  the  telegraph  company  in  receiving  a  message  over  the 
telephone;  and  the  telegraph  company  is  liable  for  the  negligence  of 
its  agent  in  receiving  the  same,  in  the  absence  of  rales  to  the  con- 
trary known  to  the  sender. 

Same:     evidence  of  custom:     pbejttdice.    Since  the  law  imposes  lia- 

2  bility  upon  a  telegraph  company  for  the  negligence  of  its  agent  in 
receiving  a  message  for  transmission  by  telephone,  evidence  of  a 
enstom  of  thus  receiving  messages  at  another  place,  though  erro- 
neously received,  was  not  prejudicial;  as  such  evidence  was  in  sup- 
port of  the  law  and  not  to  the  contrary. 

Same:     evidence:     admissions.   Where  the  admission  of  a  fact  is  made 

3  of  record  for  the  purposes  of  the  case,  a  different  state  of  facts  can- 
not be  shown;  but  the  admission,  in  an  action  for  negligence  in  the 
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sending  of  a  telegram,  that  the  message  set  forth  was  the  telegram 
sent  by  plaintiff,  when  made  simply  as  a  matter  of  identification 
and  to  avoid  the  necessity  of  preliminary  proof,  was  not  a  binding 
concession. 

Jtidgments:    execution  sale:    abatement  op  action.    The  purchaser 

4  of  a  judgment  on  execution  sale  can  only  acquire  such  interest  in  the 
judgment  as  the  plaintiff  may  have,  which  is  subject  to  final  deter- 
mination of  the  case  on  appeal.  And  upon  reversal  of  the  judg- 
ment on  appeal  it  becomes  his  duty  on  a  retrial  to  present  his  claim 
of  ownership  thereof  to  the  court  and  ask  to  be  substituted  as  plain- 
tiff, or  move  a  dismissal  of  the  action;  and  where  he  fails  to  do 
either,  and  the  defendant  fails  to  ask  for  a  change  in  the  party 
plaintiff,  the  defendant  cannot  plead  or  prove  the  alleged  change  in 
ownership  of  the  judgment,  by  way  of  defense  or  in  abatement  of 
the  action. 

Telegraphs  and  telephones:    negligent  delay:    instructions.    In  an 

5  action  against  a  telegraph  company  for  n^ligent  delay  in  the  de- 
livery of  a  message,  where  the  court  instructed,  on  the  issue  as  to 
whether  the  agent  wrongly  addressed  the  message  received  by  tele- 
phone for  transmission,  that  if  the  agent  understood  the  address 
correctly  and  so  forwarded  it  the  company  was  not  negligent,  while 
if  he  understood  the  address  correctly  and  erroneously  forwarded 
it  the  company  was  negligent,  the  further  instruction  that  it  was  the 
duty  of  the  company  to  use  ordinary  care  to  deliver  a  message  to 
the  person  for  whom  it  was  intended,  did  not  mislead  the  jury  into 
imposing  upon  the  company  a  greater  burden  than  the  law  exacts. 

Same:    Where  a  message  was  correctly  received  by  a  telegraph  com- 

6  pany  but  it  was  forwarded  in  an  erroneous  form,  the  duty  of  cor- 
rectly transmitting  and  promptly  delivering  the  same  continued;  and 
the  company  was  chargeable  with  the  duty  of  delivering  it  to  the 
addressee  within  a  reasonable  time. 

Same:    evidence:    conclusion  or  witness.    A  witness  who  has  ob- 

7  served  the  relations  of  a  parent  and  child  may  testify  to  the  state  of 
affection  existing  between  them,  though  in  the  nature  of  k  conclu- 
sion drawn  from  their  acts  and  manifestations  toward  each  other, 
which  are  not  always  possible  of  detailed  description. 

Same:    damages:    excessive  vioidict.    There  is  no  fixed  standard  by 

8  which  the  damages  in  an  action  for  negligent  delay  in  the  delivery 
of  a  telegram  are  to  be  estimated,  and  not  being  capable  of  definite 
proof  much  is  left  to  the  discretion  of  the  jury;  and  in  the  absence 
of  some  showing  indicating  passion  and  prejudice  their  verdict  will 
not  be  disturbed. 
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Appeal  from  Carroll  District  Court. — ^Hon.  F.  M.  Powers, 

Judge. 

Thursday,  May  15,  1913. 

Action  at  law  to  recover  damages  for  delay  in  the  de- 
livery of  a  death  message.  Trial  to  a  jury.  Verdict  and 
judgment  for  plaintiff  for  $550.  Defendant  appeals. — 
Affirmed^ 

Lee  it  Robb,  George  H.  Fearons,  and  Miller  di  WaUing- 
ford,  for  appellant. 

J,  B.  McCrary  and  0.  B.  Bowen,  for  appellee. 

WrrHROW,  J. — ^This  is  the  third  appeal  in  this  case.  The 
opinion  in  the  first  appeal  is  reported  in  144  Iowa,  105 ;  opin- 
ion in  the  second  appeal  will  be  found  in  151  Iowa,  612.  The 
original  issues  were  fully  stated  in  the  previous  opinions. 
Since  the  second  trial  in  the  lower  court,  by  amendment  to 
its  answer,  the  defendant  denies  that  the  said  Calvin  Markley 
is  the  owner  of  the  claim  sued  upon,  and  avers  that  he  is  not 
the  real  party  in  interest,  and  cannot  maintain  the  action. 
The  message  which  is  the  basis  of  the  action  was  communi- 
cated by  Stephen  Markley,  brother  of  the  plaintiff,  over  the 
telephone  to  the  agent  of  the  defendant  on  the  night  of  De- 
cember 28,  1906,  and  was  by  such  agent  sent  to  Plattsmouth, 
Neb.,  at  9 :45  p.  m.  of  that  day.    The  message  was  as  follows: 

GUdden,  Iowa,  11—28—06. 
By  phone  9 :10  p.  m. 

To  Carroll  Markley,  Plattsmouth,  Neb. — ^Mother  not  ex- 
pected to  live  until  morning.    Come  at  once. 
9:45  p.  m.  ,  S.  Markley. 

It  was  not  delivered  to  plaintiff  until  December  31, 
1906^  between  9  and  10  o'clock  a.  m.    Leaving  by  the  first 
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train,  he  did  not  reach  the  home  of  his  mother  until  after 
her  death,  but  was  present  at  the  funeral. 

The  defendant  kept  a  telephone  in  its  office  at  Glidden, 
over  which  communication  of  the  message  in  question  was 
made  by  S.  Markley  to  the  agent  of  the  defendant,  and  was 
by  him  forwarded  to  Plattsmouth  within  a  reasonable  time. 
The  plaintiff's  name  is  Calvin  Markley.  The  message,  as 
sent  and  as  finally  received  by  plaintiff,  was  addressed  to 
Carroll  Markley.  Stephen  Markley,  the  sender,  testified  that 
he  gave  the  message  over  the  telephone  to  the  agent,  ad- 
dressed to  his  brother  by  his  correct  name,  and  that  as  thus 
given  it  was  repeated  back  to  him  by  the  agent  of  the  defend- 
ant and  verified.  The  agent  testified  that  the  telegram  as 
sent  was  given  by  Stephen  Markley.  He  had  known  the 
Markley  boys  in  a  general  way  for  several  years,  and  before 
plaintiff  removed  to  Plattsmouth  from  Carroll  county,  but 
did  not  known  the  given  names  of  all  of  them. 

I.  As  bearing  upon  several  question  which  arise  in 
the  case  we  consider,  first,  that  which  relates  to  the  use  of 

the  telephone  in  sending  the  message  to  the 
AND  TBLfr  defendant,  to  be  forwarded  to  its  destination. 

PHONES  * 

agency :' negii-    On  the  part  of  the  appellant  it  is  claimed 

gence. 

that  in  receiving  the  message  the  agent  of  the 
defendant  at  Olidden  was  acting  as  the  agent  of  the  sender, 
S.  Markley,  and  its  liability  could  not  arise  for  negligence  on 
the  part  of  its  agents  in  the  transmission  and  delivery  of  the 
message  after  being  so  received.  In  support  of  such  conten-. 
tion  reference  is  made  to  two  cases  decided  by  the  Supreme 
Court  of  Texas:  Telegraph  Co.  v,  Foster,  64  Tex.  220  (53 
Am.  Rep.  754) ;  Telegraph  Co.  v.  Seiders,  9  Tex.  Civ.  App 
431  (29  S.  W.  258).  A  contrary  rule  is  announced  in  Bowie 
V.  Western  Union  Telegraph  Co,,  IB  S.  C.  424  (59  S.  E.  651) ; 
Carland  v.  Western  Union  Telegraph  Co.,  118  Mich.  369  (76 
N.  W.  763,  43  L.  R.  A.  280,  74  Am.  St.  Rep.  394) ;  Western 
Union  Telegraph  Co.  v.  Todd  (Ind.  App.)  53  N.  E.  194;  and 
as  bearing  upon  it  see,  also.  People  ex  rel.  Cairo  Telephone 
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Co.  V,  Western  Union  Telegraph  Co.,  166  111.  15  (46  N.  B. 
731,  36  L.  B.  A.  637).  The  rule  of  these  cases,  we  think,  is 
founded  in  better  reason.  The  defendant  company  had  in  its 
oflSce  in  Glidden  a  telephone  over  which  the  message  in  con- 
troversy was  received  by  its  agent  to  be  forwarded.  It  is 
contended,  and  the  Texas  cases  above  cited  so  hold,  that  in  re- 
ceiving the  message  over  the  telephone  the  operator  was  act- 
ing for  the  sender,  and  if  there  was  any  negligence  in  receiv- 
ing or  transmitting  the  message  for  sending  that  such  could 
not  be  charged  to  the  defendant.  The  cases  holding  the  con- 
trary doctrine  are  made  to  rest  upon  the  principle  that  if  by 
the  installation  of  a  telephone  in  its  ofKce  a  means  of  com- 
munication with  it  is  afforded,  by  which  messages  may  be 
sent  to  it  for  transmission,  and  if  such  means  is  employed, 
in  the  absence  of  a  showing  of  a  rule  to  the  contrary,  known 
to  the  sender,  the  act  of  the  agent  in  receiving  the  message 
for  transmission  is  the  act  of  the  telegraph  company.  The 
defendant  is  not  bound  to  keep  a  telephone  in  its  oflSce,  over 
which  messages  may  be  sent  to  it  to  be  forwarded.  If  it 
does  so,  it  must  be  held  to  the  exercise  of  reasonable  care  in 
thus  receiving  messages.  It  had  the  right  to  require  all  ten- 
dered messages  to  be  in  writing,  and  to  make  such  reasonable 
rules  as  might  be  necessary  for  its  own  protection  and  for  the 
accurate  care  of  its  business ;  but,  in  the  absence  of  any  show- 
ing that  there  were  such  rules,  which  were  known  to  the 
sender  of  the  message,  it  must  be  presumed  that  the  use  of 
the  telephone  was  a  means  permitted  by  it  to  be  employed 
in  receiving  messages  for  forwarding.  So  permitting  it,  if 
there  was  negligence  on  the  part  of  its  agent  in  receiving  the 
message,  such  would  be  the  negligence  of  the  defendant. 
There  was  dispute  in  the  evidence  as  to  whether  the  message, 
as  finally  sent,  was  the  message  received  by  the  agent,  and 
adopting  the  theory  of  the  law  as  above  stated,  the  lower 
court,  under  proper  instructions,  submitted  the  question  of 
fact  to  the  jury. 

II.     Evidence  was  offered  by  the  plaintiff  and,  over  the 
Vol.  159  lA.— 36 
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objection  of  the  defendant,  was  admitted,  which  tended  to 
2    g^jj,.  g^j.         show  that  in  the  telegraph  oflSce  of  defendant 
torn?  preju^"'     ^^    Carroll,    another   station  in   the   county 
^^'  where  this  cause  of  action  arose,  it  was  a  cus- 

tom to  receive  messages  over  the  telephone  and  forward 
them.  Holding  as  we  do  above  as  to  the  law  which  fixes  duty 
and  liability  in  such  instances,  it  is  quite  immaterial  whether 
there  was  a  custom,  unless  that  custom  was  to  the  contrary. 
While  the  receiving  of  evidence  as  to  a  custom  in  one  place 
to  establish  a  duty  in  another  would  be  erroneous,  had  such 
evidence  any  bearing  upon  the  legal  rights  of  the  parties,  in 
the  present  case  it  was  without  prejudice;  for  under  the  facts, 
which  are  not  disputed,  we  hold  there  was  that  which  created 
a  duty  of  the  defendant  in  receiving  the  message,  and  the 
evidence  which  is  criticised  has  no  other  than  a  cumulative 
purpose. 

III.  But  it  is  claimed  by  appellant  that,  it  having 
been  admitted  upon  the  trial  of  the  cause  that  the  message 

as  above  set  forth  was  the  telegram  sent  by 
^'  dtJS':  llmis-  S.  Markley  of  Glidden,  Iowa,  to  Carroll  Mark- 
ley,  Plattsmouth,  Neb.,  evidence  as  to  the  tele- 
phone conversation  immediately  preceding  its  sending  was 
incompetent.  It  is  true  that  when  a  fact  is,  by  agreement, 
made  a  part  of  the  records,  for  the  purpose  of  the  case,  a 
different  condition  or  state  of  facts  cannot  be  shown.  Both 
parties  are  bound  by  the  concession.  Luther  v.  Clay,  100  Ga. 
236  (28  S.  E.  46,  39  L.  R.  A.  97) ;  Ency.  of  Ev.  vol.  1,  p.  473. 
A  fair  reading  of  the  language  of  the  record  entry  leads  us, 
however,  to  the  conclusion  that  no  more  was  intended  by  it 
than  the  identification  of  the  telegram,  thus  avoiding  the 
necessity  of  the  preliminary  proof  requisite  to  its  admission, 
rather  than  to  conclude  the  plaintiff  as  to  his  claim  of  neg- 
ligence based  upon  the  alleged  error  of  the  agent  in  writing 
the  message. 

IV.  Error  is  charged  in  giving  instruction  No.  2  in 
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failing  to  include  an  element  which,  under  the  issues,  it  is 

claimed  plaintiff  was  required  to  prove,  i.  e., 
'execution    *      .  that  he  was  the  owncr  of  the  claim.    In  amend- 

f>ftle  *  &l>&te- 

ment  of  ac-        ment  to  its  answer  defendant  denied  the  plain- 

tlon.  "^ 

tiff's  ownership  and  right  to  sue,  and  upon 
the  .trial  offered  evidence  in  support  of  its  claim  of  change 
of  ownership.  The  court,  on  motion,  struck  that  testimony 
from  the  record.  If  its  ruling  upon  the  motion  was  correct, 
there  was  no  fault  in  omitting  that  element  from  the  instruc- 
tion. Before  the  entry  of  judgment  upon  the  verdict  in 
the  prior  hearing  of  this  case,  a  judgment  creditor  of  the 
plaintiff  caused  execution  to  be  issued  from  the  office  of  the 
clerk  of  the  district  court  of  Carroll  county,  and  after  judg- 
ment was  entered  in  court  in  the  case  levy  was  made  upon  it, 
and  by  proper  proceedings  the  judgment  was  sold  at  sheriff's 
sale  to  one  Saul,  and  proper  record  entry  of  such  fact  was 
made  by  the  sheriff  upon  the  appearance  docket.  The  levy 
and  sale  were  prior  to  the  time  when  the  appeal  from  that 
judgment  was  perfected.  By  the  reversal  of  the  case  by  this 
court  that  judgment  was  found  to  be  erroneous,  and  the  case 
again  came  on  for  trial  in  the  Carroll  district  court,  which 
trial  resulted  in  the  judgment  from  which  appeal  was  again 
taken  and  is  now  being  considered.  ■  Evidence  tending  to  es- 
tablish these  facts  was  introduced  over  objections,  and  later, 
upon  motion,  was  stricken  from  the  record.  The  defendant, 
having  in  amendment  to  its  answer  denied  plaintiff's  owner- 
ship of  or  right  to  sue  upon  the  claim,  now  urges  error  on 
the  part  of  the  lower  court  in  striking  from  the  record  the 
evidence  in  support  of  the  issue,  and  error  also  is  alleged  in 
the  refusal  by  the  court  to  submit  the  question  of  ownership 
of  the  claim  to  the  jury. 

In  our  opinion,  in  so  ruling  and  in  not  so  instructing, 
the  lower  court  was  right.  We  find  it  unnecessary  to  deter- 
mine whether  the  proceedings  and  sale  under  the  execution 
resulted  in  an  assignment  by  legal  methods  of  the  claim  upon 
which  the  judgment  was  based.    If  it  did  not,  the  ruling  of 
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the  lower  court  was  correct.  If  it  did,  Code  section  3476  has 
application.  That  section  provides  that  ''no  action  shall 
abate  by  the  transfer  of  an  interest  therein  during  its  pend- 
ency, and  new  parties  may  be  brought  in,  as  may  be  neces- 
sary.'' While  at  the  time  of  the  sheriff's  sale  appeal  had 
not  been  perfected,  the  right  of  appeal  yet  existed;  and  the 
purchaser  took  whatever  rights  he  acquired  in  the  judgment 
subject  to  such  action  as  the  judgment  defendant  might 
legally  take.  Upon  appeal  and  reversal  the  claim,  and  not  the 
judgment,  represented  the  right,  either  of  plaintiff  or  of  said 
Saul,  if  that  passed  to  him  under  the  sheriff's  sale.  Upon  the 
trial  Saul,  claiming  to  be  the  successor  in  right  to  plaintiff, 
as  a  witness  stated  that  he  did  not  desire  to  be  substituted 
as  plaintiff.  If  he  was  the  owner  of  the  claim,  by  proper 
pleading  and  showing  he  had  the  right  to  ask  to  be  substi- 
tuted as  plaintiff,  or  move  for  a  dismissal  of  the  action.  He 
did  neither.  The  defendant  did  not  ask  for  a  change  in  the 
party  plaintiff,  and  it  had  not  the  right,  under  section  3476, 
to  plead  such  by  way  of  defense  or  abatement.  Mayo  v, 
Halley,  124  Iowa,  675,  and  cases  therein  cited.  There  was  no 
error  in  striking  from  the  record  the  evidence  upon  the  ques- 
tion of  ownership,  or  in  not  stating  that  fact  as  an  issue  to 
be  determined  by  the  jury. 

V.    Instruction  No.  4  is  criticised,  in  that  it  charged 
the  jury  that  the  defendant  company  was  bound  to  use  ordi- 
nary care  to  deliver  the  message  to  the  person 
^'  iNS^SSt™*        for  whom  it  was  intended.    It  is  claimed  that 
fifent^^doiay*^"     its  duty  Only  wBs  to  deliver  the  message  to  the 

person  to  whom  it  was  addressed,  and  that  a 
greater  obligation  was  placed  upon  it  in  the  present  case 
than  the  law  permits.  It  was  a  question  of  fact  in  the  pres- 
ent case  as  to  whether  the  defendant  was  liable  for  negligence 
in  addressing  the  message  to  ** Carroll"  instead  of  ** Calvin" 
Markley.  The  fifth  instruction  expressly  told  the  jury  that 
if  the  defendant's  agent  understood  the  name  to  be  Carroll, 
and  so  sent  it,  that  the  defendant  would  not  be  negligent.    If, 
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however,  he  understood  the  name  to  be  Calvin  and  erron- 
eously wrote  the  message  and  addressed  it  to  Carroll,  such, 
in  the  sixth  instruction  to  the  jury,  it  was  stated,  would  be 
negligence  of  the  defendant.  Arising  a  condition  which  would 
amount  to  negligence,  as  stated  in  the  sixth  instruction,  the 
law  announced  in  the  criticised  instruction  would  be  appli- 
cable, and  not  misleading  to  the  jury ;  for,  if  facts  were  found 
which  established  grounds  of  actionable  negligence,  there 
necessarily  would  be  the  finding  that  the  message  was  in- 
tended for  the  plaintiff.  While,  as  a  general  statement  of  a 
proposition,  the  instruction  may,  perhaps,  be  open  to  the 
criticism  lodged  against  it,  yet  as  applied  to  this  case  we 
hold  that,  when  given  in  connection  with  those  immediately 
following,  it  is  without  prejudice. 

VI.  It  is  claimed  that  the  verdict  is  contrary  to  instruc- 
tion No.  5,  and  also  that  there  was  error  in  giving  instruc- 
tion No.  7;  the  two  being  alleged  to  be  inconsistent.  Keep- 
ing in  mind  the  fact  that  the  important  question  upon  which 
liability  was  made  to  depend  was  as  to  the  alleged  negli- 
gence of  defendant's  agent  in  sending  the  message  to  ''Car- 
roll" instead  of  ** Calvin''  Markley,  there  is  no  conflict  in  the 
rules  stated;  nor  was  defendant,  on  its  motion,  entitled  to 
have  the  verdict  set  uside  as  contrary  to  instruction  No.  5. 

VII.  Instruction  Nos.  3,  10,  and  11,  given  by  the  court, 
are  objected  to  as  erroneous,  in  that  each  assumes  that  the 

message  in  question  was  ''to  the  plaintiff," 
not  qualifying  or  limiting  the  effect  of  the 
statement  as  the  dispute  as  to  the  facts  would  require.  While 
undoubtedly  the  message  was  intended  for  plaintiff,  it  was  not 
addressed  to  him.  Under  the  instructions,  before  defendant 
could  be  held  liable,  the  jury  must  have  found  that  the  message 
originally  was  addressed  to  Calvin  Markley,  and  that  it  was 
negligently  changed.  It  therefore  was,  under  the  law,  a  mes- 
sage to  the  plaintiff.  Under  proof,  as  the  evidence  in  this  case 
tends  to  show,  although  in  dispute,  that  the  message  was  cor- 
rectly received,  but  forwarded  in  an  erroneous  form  by  the 
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agent  at  Olidden,  the  duty  of  the  defendant  would  continue 
from  the  time  the  message  was  tendered  to  it  for  transmission 
until  its  delivery ;  and  if  the  facts  were  as  claimed  by  plain- 
tiff, and  which  the  jury  must  have  found  by  their  verdict,  it 
would  be  charged  with  the  obligation  to  deliver  to  plaintiff, 
within  a  reasonable  time,  the  message  in  the  form  received 
by  its  agent  at  Glidden.    There  was  no  error  in  the  instruction. 
YIII.    Error  is  urged  against  the  action  of  the  trial 
court  in  admitting  evidence  as  to  the  state  of  feeling  existing 
7    Same-  evi-         between  the  plaintiff  and  his  mother,  on  the 
elusion  of'^wit-    grounds  that,  as  to  one  witness,  it  related  to 
"**••  a  time  remote  from  the  transaction  in  con- 

troversy, and  as  to  others  that  the  evidence  admitted  con- 
sisted of  conclusions  only.  As  bearing  upon  the  question  of 
mental  suffering,  it.  was,  of  course,  competent  to  prove  the 
state  of  affection  between  plaintiff  and  his  mother,  if  such 
existed.  To  the  observer  of  such  relations  the  result  is  nat- 
urally summed  up  in  what  might  probably  be  termed  a  com- 
posite view,  made  up  of  acts,  incidents,  and  manifestations 
not  always  possible  of  detailed  description,  but  as  a  whole 
carrying  to  the  mind  the  ultimate  fact  to  be  derived  from 
them  all.  The  authorities  cited  as  to  cases  of  this  class,  when 
mental  suffering  is  an  element,  do  not  state  a  contrary  doc- 
trine. Neither  do  we  find  the  objection  as  to  the  remoteness 
of  the  evidence  from  the  time  of  the  death  of  the  mother  to  be 
well  taken.  The  feelings  of  affection  between  mother  and 
son,  if  such  existed,  were  naturally  continuous,  unless  broken 
or  interrupted;  and  when,  as  the  evidence  tends  to  show,  it 
existed  up  to  the  time  of  her  death  evidence  as  to  a  time  a 
year  distant  was  not  incompetent.  There  was  no  error  in  the 
respects  charged. 

IX.    Finally,  it  is  claimed  that  the  damages  awarded 
by  the  jury  were  excessive.    The  amount  allowed  was  greater 

than  have,  in  some  instances,  been  returned 
^'  aStt'excS-       by  juries  in  like  cases,  and  is  less  than  in 

others.    There  is  no  fixed  standard  which  the 
courts  may  adopt  above  which  juries  may  not  go;  but  tlie 
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question  is  one  which,  not  being  capable  of  definite  proof, 
must  depend  upon  the  fair  discretion  of  the  jury.  In  the 
absence  of  other  conditions  tending  to  show  that  the  jury  was 
influenced  by  passion  or  prejudice  from  the  size  of  the  ver- 
dict returned  in  the  present  case,  we  cannot  conclude  that  it 
so  acted;  and  we  therefore  are  not  disposed  to  reduce  the 
damages  allowed,  nor  to  grant  a  new  trial  because  of  it. 

Finding  no  prejudicial  error,  the  judgment  of  the  lower 
court  is  Affirmed. 


Wai/tham  Piano  Company,  Appellant,  v.  J.  N.  Febeman. 

Sales:    agency:     compensation:     evidsncs.     In   an   action   for   the 

1  price  of  pianoe  sold  defendant  under  an  agreement  tliat  he  should 
receive  a  certain  commission  on  those  resold  at  special  sale,  the  fact 
that  plaintiff's  manager  assisted  in  making  the  resales  would  not 
defeat  defendant's  right  to  commissions.  Evidence  held  sufficient 
to  take  the  question  of  defendant's  right  to  commissions  to  the 

jiu7. 

Attachment:    damages:    allowance  or  attorney's  fees.    To  justify 

2  the  allowance  of  attorney's  fees  as  an  element  of  damage  in  procur- 
ing the  release  of  an  attachment,  it  must  appear  not  only  that  the 
services  were  reasonably  necessary,  but  the  reasonable  value  of  the 
services  must  also  be  shown^ 

New  trial:    affidavits:    hearsay  svidbnce.    The  affidavit  of  an  at- 

3  tomey  in  support  of  a  motion  for  a  new  trial,  based  solely  upon 
aUeged  statements  of  jurors  concerning  the  verdict  and  the  manner 
of  computing  the  same,  is  purely  hearsay  and  not  entitled  to  con- 
sideration. 

Appeal  from  Tama  District  Court, — Hon.  C.  B.  Bradshaw, 

Judge. 

Thursday,  May  15,  1913. 

Action  for  purchase  price  of  pianos,  in  which  a  counter- 
claim was  interposed.  Judgment  was  entered  for  less  than 
plaintiff  prayed,  and  therefrom  it  appeals. — Reversed, 
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WiUeti  &  Wiliett  and  Crosby  &  Fordycef  for  appellant 

Redmond  &  Stewart  and  Struble  di  Stiger,  for  appellee. 

Laj>d,  J. — The  defendant  handles  pianos  as  jobber  and  re- 
tailer at  Cedar  Bapids.  By  written  contract  he  purchased  fif- 
teen pianos  of  plaintiff,  who  shipped  them  to  Toledo,  where  the 
latter  undertook  to  conduct  a  special  sale  thereof,  and  to  sell 
sixty  per  cent,  of  the  same.  It  was  to  receive  for  such  service 
ten  per  cent,  of  the  gross  amount  of  the  business  done,  and  de- 
fendant was  to  furnish  the  board  of  plaintiff's  salesman,  adver- 
tising, and  other  expenses.  Pianos  were  not  disposed  of  as  an- 
ticipated, and  a  controversy  arose,  whereupon  this  action  for 
the  purchase  price  of  the  pianos,  $l,685j  commissions  in  the 
sum  of  $47.50,  and  expenses  amounting  to  $32.88  was  begun 
aided  by  attachment.  The  defendant  admitted  his  liability  for 
the  pianos,  but  put  in  issue  the  claims  for  expenses  and  com- 
missions, and  by  way  of  counterclaim  alleged  that  the  writ  of 
attachment  was  sued  out  wrongfully  and  maliciously,  because 
of  which  he  prayed  both  actual  and  exemplary  damages.  Al- 
lowance for  certain  expenses  also  was  asked.  Several  errors 
are  assigned,  and  these  may  be  disposed  of  in  the  order 
ai^ed. 

I.  The  court  withdrew  from  the  jury  the  claim  for 
commissions.  By  the  terms  of  the  contract  plaintiff  was  en- 
1.  saudb-  titled  to  a  ''commission  of  ten  per  cent;  on 

pensation?™"      ^^  gTOOs  amouut  of  all  busiucss  done"  at  the 
evidence.  special  Sale  while  being  conducted  by  it,  and 

th^  evidence  tended  to  show  that  at  least  one  and  possibly 
two  pianos  were  sold  during  that  period.  True,  plaintiff's 
manager,  though  paiU;icipating  in  negotiating  these  sales,  did 
not  complete  them,  but  this  was  not  essential  in  order  to 
have  earned  the  commission.  It  was  enough  if  the  sales  were 
made  in  connection  with  and  as  a  part  of  the  business  tran- 
sacted at  the  special  sale,  and  the  evidence  was  sufficient  to 
carry  this  issue  to  the  jury.    Of  course,  it  should  have  been 
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submitted  in  connection  with  the  issues  raised  as  to  which 
party  actually  breached  the  contract  by  which  the  special 
sale  was  discontinued.  The  evidence  may  be  more  definite 
as  to  when  these  sales  were  effected  on  another  trial,  and 
if  it  appears  that  these  occurred  during  the  special  sale,  and 
that  plaintiff  did  not  breach  the  contract  under  which  the 
special  sale  was  being  conducted,  then  these  items  should 
be  allowed. 

II.  One  of  the  items  of  damages  alleged  in  the  counter- 
claim was  $50  for  services  of  an  attorney  in  procuring  the 
2.  attachmont-  releases  of  the  writs  of  attachment.  In  sup- 
^w&^'of'tLt'  P^^*  thereof  the  only  evidence  adduced  was 
tomey'sfees.  ^^at  of  defendant,  who  testified:  "I  pro- 
ceeded to  get  a  bond  and  release  the  attachment.  The  bond 
cost  me  $30.  I  was  to  the  expense  of  $50  for  attorney  fees 
arranging  the  matter.  There  was  a  great  deal  of  telegraph- 
ing and  telephoning,  and  I  haven't  got  the  statement  of 
that.*'  The  particular  services  rendered  by  the  attorney  are 
not  disclosed,  nor  was  there  any  evidence  as  to  the  reasonable 
value  of  the  services  rendered. 

To  justify  the  allowance  of  this  item,  it  must  have  ap- 
peared, not  only  that  the  services  were  reasonably  neces- 
sary in  securing  the  release  of  the  levy,  but  also  the  reason- 
able value  of  such  services.  Massena  Samngs  Bank  v.  Oar- 
side,  151  Iowa,  168. 

It  is  suggested  that  these  were  matters  familiar  to  the 
jury,  and  for  this  reason  proof  of  value  was  not  essential  and 
Lampman  v.  Bruning,  120  Iowa,  167,  is  relied  on.  There  the 
chax^  of  $10  for  attending  a  patient  in  confinement  was 
proven,  and  the  reasonable  value  of  the  services  not  shown, 
and  it  was  said  that  **such  items  are  rarely  the  subject  of 
controversy  in  damage  suits,  and  where  the  services  ren- 
dered are  of  a  nature  likely  to  be  familiar  to  the  jury,  and 
the  charge  not  questioned,  its  reasonableness  may  be  safely 
left  to  their  determination.*'  It  cannot  be  assumed  that 
ordinarily  jurors  are  familiar  with  the  charges  of  attorneys 
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in  procuring  the  release  of  attached  property,  especially 
when  the  character  of  the  services  rendered  has  not  been 
shown.    There  was  error  in  submitting  this  item  to  the  jury. 
III.    The  court  instructed  the  jury  to  allow  the  plain- 
tiff on  the  claims  made  in  the  petition  $1,685,  and  it  sub- 
Q    *T-«  ««,.,         mitted  to  the  jury  whether  defendant  should 
SSSiy^eYi-       recover  on  the  counterclaim  $105  in  actual 
^«***«-  damages  and  $2,000  in  exemplary  damages, 

and  on  the  second  counterclaim  whether  there  should  be  al- 
lowed defendant  $191.44  on  certain  expenses,  and  the  jury 
was  told  that  the  verdict  should  be  for  the  difference  between 
the  amounts  alleged  on  the  counterclaims  and  the  sum  owing 
plaintiff  on  the  claim  made  in  the  petition.  A  verdict  in 
favor  of  defendant  for  the  sum  of  $1,105  was  returned. 
One  of  the  grounds  of  the  motion  for  new  trial,  filed  by  plain- 
tiff, was  that  the  jury  ignored  the  sixth  instruction,  directing 
them  to  allow  plaintiff  $1,685  and  how  to  make  up  the  ver- 
dict, in  that  the  defendant  was  allowed  much  in  excess  of 
what  he  claimed,  and  was  contrary  to  the  instructions  gen- 
erally, and  the  result  of  passion  and  prejudice.  Thereupon 
the  defendant  interposed  a  resistance  to  the  motion,  attach- 
ing the  affidavit  of  one  of  the  attome3rs  wherein  he  swore 
that  six  members  of  the  jury,  naming  them,  had  stated  to 
him  that  their  intention  was  ''to  give  the  plaintiff  in  the 
above-entitled  cause  a  verdict  for  the  difference  between 
$1,685,  being  the  amount  that  the  court  instructed  the  jury 
to  allow  to  the  plaintiff  on  plaintiff's  claim,  under  instruc- 
tion No.  6,  and  the  amount  which  they  returned  in  favor  of 
the  defendant,  to  wit,  $1,105,  .  •  .  and  that  the  verdict 
which  they  returned  in  favor  of *the  defendant  was  a  mistake, 
and  that  they  intended  to  give  the  defendant  an  offset  of 
$1,105,  and  give  the  plaintiff  in  said  cause  a  verdict  for 
$580."  This  was  followed  by  a  concession  that  the  verdict 
as  returned  was  contrary  to  instructions,  and  ''is  excessive 
under  the  instructions  and  the  evidence,"  and  consenting 
that  the  judgment  be  entered  for  $580,  "being  the  amount 
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which  the  jury  by  its  verdict  intended  to  return  in  favor  of 
the  plaintiff."  Thereupon  the  court  entered  judgment  for 
$580  in  favor  of  plaintiff,  and  assessed  against  it  attorney's 
fees  in  the  sum  of  $250. 

The  afBidavit  filed  was  based  entirely  upon  alleged  state- 
ments of  jurors  to  the  affiant,  and  was  hearsay  and  entitled 
to  no  consideration.  Staie  v.  Tyler,  122  Iowa,  125, ;  State  v. 
Quintan,  59  Iowa,  362 ;  Orady  v.  State,  4  Iowa,  461.  '  There 
was  nothing  before  the  court  indicating  that  any  mistake 
had  been  made  by  the  jury  in  the  matter  of  computation.  It 
will  be  noted  that  the  jury  necessarily  allowed  $1,685  on  the 
petition,  and  could  have  allowed  no  more  than  $2,296.44  ou 
the  counterclaims.  Had  the  jury  awarded  the  latter  amount, 
the  difference  would  have  been  but  $611.44,  or  nearly  $500 
less  than  the  verdict  of  the  jury.  Appellee  says  the  jury  did 
not  allow  all  claimed  by  defendant  but  could  have  awarded 
$1,105  only,  but  how  does  he  kuow?  Nothing  in  the  record 
shows  how  they  arrived  at  the  result,  though  counsel  for 
appellee  says  it  is  too  plain  to  permit  of  quibbles  or  specu- 
lation. 

As  all  the  damages  awarded  on  the  counterclaims  in  ex- 
cess of  $296.44  were  exemplary,  the  verdict  cannot  be  cured 
by  remittitur.  Ahrens  v.  Fenton,  138  Iowa,  559.  There  is 
no  escape  from  the  conclusion  that  a  new  trial  should  have 
been  granted,  and  the  court  erred  in  not  doing  so.    Reversed. 


Mabqarbt  Flynn,  v.  Chicago  Qrbat    Western    Railroad 

Company,  Appellant. 

Survival  of  eanses  of  action:    statutes.    The  statutes  pToviding  for 

1  the  survival  of  actions  do  not  operate  to  create  new  causes  of 
action;  but  abrogate  the  common  law  rule  that  the  death  of  a 
party  entitled  to  recover  terminates  the  cause  of  action. 

Same:    acobttal  of  causes  or  action.    Although  a  cause  of  action  ae- 

2  crues  to  one  fataUy  injured  through  the  negligence  of  another, 
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though  not  instantly  killed,  it  is  also  deemed  to  have  accrued  to  his 
personal  representatives  at  the  same  time. 

Ezecntozs  and  admlnlntratora;    assignment   or   causes   or   action. 

3  The  legal  title  to  a  cause  of  action  for  the  death  of  a  person  result- 
ing from  the  wrongful  act  of  another  vests  in  the  administrator,  to 
be  held  in  trust  for  the  surviving  spouse,  the  children  and  creditors; 
and  he  may  assign  and  transfer  the  cause  of  action  without  an  order 
of  court,  provided  it  is  done  in  good  faith  and  those  interested  in 
the  estate  are  not  thereby  deprived  of  their  rights.  But  where  the 
assignment  was  to  the  widow,  without  consideration,  and  operated 
to  defeat  the  rights  of  children  in  the  estate,  she  could  not  main- 
tain an  action  thereon. 

Same:     claims:     compromise.     An  administrator  may  in  good  faith 

4  compromise  a  claim  against  the  estate,  but  he  cannot  in  so  doing  rob 
those  entitled  to  an  interest  in  the  proceeds  thereof  by  giving  the 
same  away. 

Appeal  from  Tama  District  Court. — Hon.  Clarence  Nichols, 

Judge. 

Friday,  May  16, 1913. 

Action  for  damages  resulted  in  a  judgment  against  de- 
fendant, from  which  it  appeals. — Reversed. 

Carr,  Carr  &  Evans  and  Willett  &  WHlett,  for  appellant. 

Wade,  Butcher  &  Davis,  for  appellee. 

Ladd,  J. — The  plaintiff  is  the  widow  of  William  Flynn. 
His  death  was  caused  by  the  collision  of  a  motor  car  with  a 
switch  engine  July  16, 1910.  He  was  defendant 's  roadmaster, 
and,  upon  returning  to  Marshalltown  from  the  east  over  de- 
fendant's road,  he  dropped  from  the  motor  car  on  which  he 
was  riding  shortly  before  it  ran  into  the  tender  of  a  switch 
engine,  which  was  backing,  and  ran  over  him  before  stopped. 
Edward  Sheridan  was  appointed  administrator  of  the  estate 
of  deceased  in  April,  1911,  and,  discovering  no  other  assets  of 
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the  estate,  immediately  executed  an  assignment  of  the  cause  of 
action  for  negligently  causing  the  death  of  decedent  to  Mrs. 
Flynn,  then  a  resident  of  Minnesota.  Such  assignment  was 
executed  without  any  consideration  whatever  and  without  the 
order  or  approval  of  the  court,  and  was  in  words  following : 

For  value  received,  I,  the  undersigned,  Edward  Sheri- 
dan, administrator  of  the  estate  of  William  Flynn,  do  hereby 
sell  and  assign  and  transfer  unto  Margaret  Plynn  the  certain 
cause  of  action  owned  by  me  as  administrator,  based  upon 
the  death  of  William  Flynn  on  July  16,  1910,  caused  by  the 
negligence  of  the  Chicago  Great  Western  Railroad  Company, 
and  I  do  hereby  authorize  the  said  Margaret  Flynn  to  com- 
mence action  thereon  and  to  prosecute  the  same  and  collect 
the  same,  all  with  the  same  force  and  effect  as  I  could  do  as 
administrator,  as  aforesaid.  The  cause  of  action  aforesaid 
and  the  negligence  aforesaid  arises  out  of  a  collision  between 
a  switch  engine  belonging  to  said  railroad,  and  a  motor  car 
upon  which  said  William  Flynn  was  riding,  and  occurred 
in  the  yards  at  Marshalltown,  Iowa,  the  said  collision  throw- 
ing the  said  Flynn  from  said  motor  car  and  killing  him. 
Signed  this  19th  day  of  April,  A.  D.  1911.  [Signed]  Edward 
Sheridan,  Administrator. 

At  the  same  time  Mrs.  Flynn  executed  this  paper: 

Cannon  Falls,  Minn.  April  22,  1911.  Received  of  Ed- 
ward Sheridan  written  assignment  of  the  cause  of  action 
arising  out  of  the  death  of  my  husband,  William  Flynn, 
hereby  agree  to  protect  said  Sheridan  from  all  claims,  ex- 
penses, or  costs  in  connection  with  the  action  brought  by 
me  thereon,  and  to  pay  from  any  amount  recovered,  the  at- 
torney's fees  heretofore  agreed  by  me  to  be  paid  to  the  firm 
of  Wade,  Butcher  &  Davis  and  I  hereby  exempt  said  Sheri- 
dan from  any  obligation  to  employ  attorneys  or  to  go  to 
further  trouble  or  expense  in  connection  with  said  claim. 
[Signed]  Mrs.  Margaret  Flynn. 

Decedent  left  two  children,  a  girl  thirteen  and  a  boy  elev- 
en years  of  age,  who  are  residing  with  their  mother,  the  plain- 
tiff.   The  defendant  pleaded  that  the  assignment,  as  it  was 
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without  consideration  and  had  not  been  ordered  or  approved 
by  the  court,  was  void,  and  that  the  plaintiff  was  not  the  real 
party  in  interest.  Contrary  to  appellee's  contention,  this  plea 
in.  abatement,  was  as  authorized  by  section  3642  of  the  Code 
and  should  have  been  sustained.  In  submitting  the  cause,  to 
the  jury  on  the  merits,  the  plea  was  necessarily  adjudged 
not  good. 

On  the  merits  of  this  plea,  it  is  to  be  observed  that  sec- 
tion 3443  of  the  Code  exacts  that : 

All  causes  of  action  shall  survive  and  may  be  brought 
notwithstanding  the  death  of  the  person  entitled  or  liable  to 
the  same. 

Section  3444:  The  right  of  civil  remedy  is  not  merged 
in  a  public  offense,  but  may  in  all  cases  be  enforced  inde- 
pendently of  and  in  addition  to  the  punishment  of  the  latter. 

Section  3445 :  Any  action  contemplated  in  the  two  pre- 
ceding sections  may  be  brought,  or  the  court,  on  motion,  may 
allow  the  action  to  be  contidued,  by  or  against  the  legal  repre- 
sentatives or  successors  in  interest  of  the  deceased.  Such 
action  shall  be  deemed  a  continuing  one,  and  to  have  accrued 
to  such  representative  or  successor  at  the  time  it  would 
have  accrued  to  the  deceased  if  he  had  survived. 

These  statutes  have  been  construed  as  not  creating  a  new 
cause  of  action  but  as  abrogating  the  common-law  rule  by 
which  an  existing  cause  of  action  is  terminated  by  the  death 

< 

1  sdbvival  o»  ^^  *  P*^^*y  entitled  to  recover.  Sachs  v.  City 
?WN  f  BtoV^  ^/  S^^  C'%^  109  Iowa,  224 ;  Romano  v.  Cap- 
""^  ital  City  Brick  &  Pipe  Co.,  125  Iowa,  591; 

Bietveld  v.  Railway  Co,,  129  Iowa,  249. 

As  decedent  survived  two  hours,  the  cause  of  ac- 
tion accrued  to  him  (Kellow  v.  Railway  Co,,  68  Iowa,  470), 

but  it  is  also  deemed  to  have  accrued  to  the 
^'  Sua?of*cau8€8    personal  representative  at  the  same  time,  if  ur- 

phy  V.  Railway  Co.,  80  Iowa,  26. 
Section  3313  of  the  Code  provides  that :  **When  a  wrong- 
ful act  produces  death,  damages  recovered  therefor  shall  be 
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disposed  of  as  personal  property  belonging  to  the  estate  of 

the  deceased,  but  if  the  deceased  leaves  a  hus- 

8.    BXBCUTOBS 

AND  ADMiNi-       band,  wife,  child  or  parent  it  shall  not  be 

8TBATOBS  I    SB-  —77  x-  -7 

clSSSf^of  *ac-     ^^^^^^  ^^^  ^^  payment  of  debts."    The  legal 
^^^  title  to  the  chose  in  action  then  vested  in  the 

administrator  upon  his  appointment,  but  this,  like  title  to 
all  personal  property  of  an  estate  where  there  are  no  cred- 
itors, was  in  trust  for  the  widow  and  children.  Herriott  v. 
Potter,  115  Iowa,  648. 

That  the  administrator  might  have  prosecuted  the  action 
appears  from  the  statutes  quoted,  but  could  he  transfer  it  to 
another  without  consideration,  or,  in  other  words,  give  it 
awayf  Notwithstanding  the  statutes  of  this  state  authorizing 
the  sale  of  the  assets  of  an  estate  on  the  order  of  court  (section 
3322,  Code),  the  common-law  rule  prevails  that  the  adminis- 
trator may  dispose  thereof ,  including  choses  in  action,  and  pass 
good  title  without  such  order.  Everett  v.  Railway,  73  Iowa, 
443 ;  Marshall  County  v.  Hanna,  57  Iowa,  374.  Such  statutes 
are  construed  to  be  for  the  protection  of  the  administrator 
and  not  as  a  limitation  on  his  power,  and  this  appears  to  be 
the  consensus  of  judicial  opinion,  though  counsel  for  appel- 
lant have  cited  decisions  to  the  contrary,  but  these  rest  on 
statutes  which  in  effect  prohibit  sales  in  the  absence  of  an 
order  by  the  court.  Weyer  v.  Bank,  57  Ind.  198;  WyatVs 
Adm'r  v.  Rambo,  29  Ala.  510,  (68  Am.  Dec.  89) ;  Winning^ 
ham  V.  HoUoway,  51  Ark.  385,  (11  S.  W.  579). 

Conceding  that  an  administrator  may  in  good  faith  trans- 
fer choses  in  action  for  a  valuable  consideration,  it  does  not 
follow  that  he  may  rob  those  entitled  to  the  estate  by  giving 
these  away.  Whether,  had  there  been  no  outstanding  obliga- 
tions, the  administrator  might  have  distributed  the  estate  by 
assigning  the  cause  of  action  to  the  widow  and  children  under 
section  3364  of  the  Code,  saying:  '*The  property  itself  shall 
be  distributed  in  kind  when  that  can  be  satisfactorily  and 
equitably  done, ' '  is  not  now  involved,  for  the  assignment  was 
to  the  widow  and  utterly  deprived  the  two  children  of  their 
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two-thirds  interest  in  the  cause  of  action  .  See,  also,  sections 
3362,  3363,  Code.  The  administrator's  obligation  to  them  was 
quite  as  sacred  as  that  to  the  mother,  and,  even  though  what 
was  done  may  not  have  been  actuated  by  evil  motives,  it  was 
a  fraud  on  those  entitled  to  the  property  of  the  estate. 

Undoubtedly  the  assignee  of  an  individual  or  private  cor- 
poration may  maintain  an  action  on  an  assigned  chose  in 
action,  even  though  the  transfer  were  without  consideration. 
Oere  v.  Insurance  Co.,  67  Iowa,  272;  Searing  v.  Berry,  58 
Iowa,  20;  Small  v.  Railway ,  55  Iowa,  582;  Lehman  v.  Press, 
106  Iowa,  389.  These  differ  from  like  transfers  by  an  admin- 
istrator and  possibly  other  officers,  for,  as  his  duty  is  to  con- 
serve the  estate  for  the  benefit  of  those  entitled  thereto,  to 
dissipate  it  by  giving  away  the  assets  is  in  excess  of  the  powers 
conferred  by  his  api)ointment.  Otherwise  such  an  officer  might 
distribute  the  assets  of  an  estate  among  his  friends  gratuitous- 
ly and  leave  those  entitled  to  the  property  the  poor  satisfaction 
of  obtaining  reparation  through  an  action  on  his  bond.  And 
this  even  though  the  recipients  of  his  illegal  bounty  were 
aware,  in  receiving  the  gifts,  that  he  was  violating  the  law 
and  betraying  a  trust.  We  are  not  ready  to  carry  the  doctrine 
authorizing  the  administrator  to  sell  at  private  treaty  to  such 
absurd  limits. 

The  administrator  may  in  good  faith  compromise  such  a 
claim.  Fooi  v.  RaUway,  81  Minn.  493,  (84  N.  W.  342,  52  L. 
R.  A.  354,  83  Am.  St.  Rep.  395) ;  Parker  v.  Steamship  Co.,  17 
R.  I.  376,  (22  Atl.  284,  23  Atl.  102,  14  L.  R.  A.  414,  33  Am. 

St.  Rep.  869).  But  he  may  not  rob  those  en- 
^  *  TOmpromifl?*' '    titled  to  an  interest  in  the  proceeds  thereof 

by  giving  it  away.  Manifestly  such  disposition 
of  the  assets  of  the  estate  is  inconsistent  with  the  administra- 
tor's  obligation  to  those  to  whom  it  belongs,  and,  as  thereby 
they  would  be  wrongfully  deprived  thereof,  the  assignment 
cannot  be  regarded  as  otherwise  than  void. 

We  have  discovered  no  authorities  on  the  precise  ques- 
tion, and  counsel  have  cited  none.    In  Re  Estate  of  Radovich, 


May  1913]  Bank  v.  Brown.  577 

74  Cal.  536,  (16  Pac.  321,  5  Am.  St.  Rep.  466),  the  court 
held  an  executor  to  be  without  authority  to  give  away  the 
assets  of  the  estate,  but  in  that  state  disposition  thereof  is 
prohibited  when  not  on  the  order  of  court  There  is  nothing 
in  the  record  indicating  that  the  assignment  was  to  plaintiff 
as  trustee  merely  to  sue  in  the  administrator's  behalf,  or  that 
of  the  widow  and  children,  so  that  this  phase  of  the  argument 
is  not  pertinent  to  the  issues  presented. 

For  the  error  in  not  sustaining  but  ignoring  the  plea  in 
abatement,  the  judgment  is  Reversed. 


Mahaska  County  State  Bank  v.  James  A.  Brown  and 
Theodosia  J.  Q.  Brown,  Appellants. 

Mortgages:     oonsidebation:     FAHiUius:     evidence.     Where   a  portion 

1  of  the  debt  of  an  assignor  for  the  benefit  of  creditors  was  secured 
by  a  mortgage  on  the  homestead  of  the  debtor,  the  remainder  being 
unsecured,  the  agreement  of  a  creditor  to  use  his  influence  to  induce 
the  assignee  to  seU  a  stock  of  goods  embraced  in  the  assignment  at 
retail,  so  as  to  pay  the  debts,  if  possible,  without  resorting  to  the 
homestead,  was  not  a  consideration  for  the  contract  of  the  assignor 
and  his  wife  that  the  mortgage  on  the  homestead  should  also  stand 
as  security  for  the  unpaid  portion  of  the  unsecured  debt,  even 
though  the  contract  was  in  writing.  And  if,  as  contended  by  plain- 
tiff, the  agreement  provided  that  the  creditor  should  furnish  the 
assignee  with  funds  to  cariy  on  the  business  with  the  hope  of  pay- 
ing the  debts  therefrom,  such  a  consideration  f aUed  when  the  assignor 
was  thrown  into  involuntary  bankruptcy  by  other  creditors,  and  the 
stock  of  goods  passed  from  the  hands  of  the  assignee.  The  evi- 
dence in  this  case  is  held  to  show  either  a  want  of  consideration,  or 
a  failure  thereof. 

Contracts:    impossibility   of   perform ance:     excuse.     Ordinarily   a 

2  contingency  arising  which  might  have  reasonably  been  anticipated 
and  provided  against  will  not  excuse  the  performance  of  a  contract ; 
but  where  the  impossibility  of  performance  arises  from  a  contin- 
gency which  could  not,  in  the  exercise  of  reasonable  prudence,  have 
been  provided  against,  and  happening  without  the  fault  of  either 
party,  performance  is  excused. 

Vou  159  lA.— 37 
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Mortgages:  consideration:  evidence.  In  this  action  to  foreclose 
3  mortgages,  in  which  it  was  claimed  that  an  alleged  agreement  of 
the  mortgagors  that  the  same  should  stand  as  security  for  other 
indebtedness  was  without  consideration,  the  evidence  is  held  insuf- 
ficient to  show  an  agreed  extension  of  the  time  of  payment  as  a 
consideration  for  the  contract. 

Bankruptcy:  dividends:  application  by  creditor.  The  creditor  of 
4  a  bankrupt,  whose  claim  is  partly  secured  by  mortgage  and  partly 
unsecured,  may  credit  a  dividend  allowed  on  the  whole  indebtedness 
upon  that  portion  which  is  unsecured,  in  the  absence  of  a  showing 
of  bad  faith  on  the  part  of  the  creditor.  In  the  instant  case  the 
application  of  the  whole  dividend  to  the  unsecured  portion  of  the 
debt  was  proper. 

Appeal  from  Mahaska  District  Court, — ^Hon.  B.  W.  Pres- 
ton, Judge. 


Friday,  May  16,  1913. 

Suit  to  foreclose  certain  mortgages  resulted  in  decree  as 
prayed.     The  defendants  appeal. — Modified. 

McCoy  &  McCoy  and  8.  V.  Reynolds,  for  appellants. 

John  F,  &  \Vm.  R.  Lacey,  for  appellee. 

Ladd,  J. — ^Plaintiff  held  two  notes  executed  to  it  by  the 
defendants,  one  for  $1^500,  dated  April  30,  1907,  and  pay- 
able five  years  thereafter,  and  the  other  for  $2,500,  dated 
September  15,  1908,  and  payable  six  months  after  date. 
Each  note  was  secured  by  mortgage  on  the  ten-acre  home- 
stead of  defendants  belonging  to  and  in  the  name  of  Mrs. 
Brown.  Interest  on  these  was  paid  until  October  30,  1910, 
but  no  part  of  the  principal,  and  on  September  26,  1910,  the 
parties  entered  into  a  contract  which,  after  reciting  the 
parties  and  the  execution  of  the  above  mortgages  *'upon  said 
real  estate  claimed  as  a  homestead  by  the  party  of  the  first 
part  [defendants],"  describing  it,  proceeded: 
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And  whereas,  the  said  James  A.  Brown  is  indebted  unto 
the  said  second  party  [plaintiff]  in  the  sum  of  about  $7,200 
in  addition  to  the  said  sum  of  four  thousand  dollars  secured 
by  said  mortgages;  and  whereas,  said  sum  so  secured  by  the 
said  mortgage  and  the  said  additional  sum  of  about  $7,200.00 
are  owing  unto  the  said  second  party  by  the  said  James  A. 
Bro^vn;  and  whereas,  the  said  James  A.  Brown  has  made  a 
general  assignment  for  the  benefit  of  his  creditors,  which 
assignment  does  not  include  the  said  homestead;  now  for  a 
valuable  consideration,  the  first  party  agrees  that  when  the 
said  assignment  shall  be  settled  and  adjusted  that  for  any 
amount  that  may  remain  unpaid  upon  the  amount  secured 
by  the  said  mortgages  the  said  mortgages  shall  still  remain 
as  security  therefor,  after  crediting  any  dividends  or  pay- 
ments that  may  be  paid  thereon  by  the  assignee,  and  that  the 
said  mortgages  shall  both  also  stand  as  security  for  any  bal- 
ance that  may  remain  unpaid  upon  the  account  or  debt  of 
said  James  A.  Brown  unto  the  second  party  not  originally 
secured  by  the  said  two  mortgages;  in  the  event  of  the  fore- 
closure of  said  mortgages  the  said  property  embraced  de- 
scribed in  said  mortgages  shall  be  held  for  any  balance  un- 
paid of  the  debt  of  the  said  James  A.  Brown  unto  the  second 
party,  and  such  sum  shall  be  embraced  in  any  judgment  or 
decree  of  foreclosure  of  said  mortgages,  this  contract  being 
intended  as  an  additional  mortgage  to  that  extent. 

Prior  to  its  execution  plaintiff  had  been  pressing  Brown 
for  payment  of  at  least  a  part  of  the  $7,200,  and  largely  be- 
cause of  this  he  had  executed  an  assignment  for  the  benefit 
of  creditors.  His  property  consisted  of  a  stock  of  goods,  and 
the  assignee  operated  the  store  for  about  a  month  when  pro- 
ceedings in  bankruptcy  were  instituted  by  other  creditors,  the 
property  taken  by  a  trustee,  and  the  estate  settled  in  the  fed- 
eral  court.  The  plaintiff  filed  its  claim  for  the  entire  indebt- 
emess  with  the  referee  in  bankruptcy.  It  was  allowed,  and 
a  dividend  of  42  per  cent  realized  thereon,  and  this  applied 
on  the  $7,200,  leaving  about  $2,416  unpaid.  The  plaintiff  in 
this  suit  prayed  for  judgment  against  defendant  for  the 
amounts  owing  on  the  notes  first  mentioned  and  this  balance, 
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and  for  the  foreclosure  of  the  mortgages  securing  the  same 
and  the  contract. 

The  defenses  interposed  were  that  the  consideration  of 
the  contract  failed,  or  there  was  no  consideration:  (1)  That 
$1,680  was  allowed  plaintiff  by  the  bankruptcy  court  on  the 
two  notes,  and  Mrs.  Brown  was  entitled  to  a  credit  thereon 
for  such  amount;  and  (3)  that  James  A.  Brown  had  been 
discharged  in  bankruptcy,  so  that  no  judgment  might  be  ren- 
dered  against  him.  The  last  defense  was  sustained,  and  the 
ruling  is  not  questioned  on  this  appeal.  The  main  contention 
of  appellants  is  that  the  contract  was  without  consideration, 
or  that  this  had  failed.  The  answer  sets  up  that  it  was  exe- 
cuted in  pursuance  of  an  oral  agreement  that  ''the  bank  would 
take  care  of  said  James  A.  Brown,  that  it  would  assist  to  re- 
stock his  store  for  the  fall  and  spring  sales,  and  that,  in 
case  the  said  stock  was  not  sufScient  to  pay  all  the  obligations 
of  the  defendant,"  then  the  instrument  was  to  be  enforced, 
and  Mrs.  Brown  would  become  liable  for  whatever  the  prop- 
erty lacks  of  paying  the  debts;  that  soon  thereafter  Brown 
was  forced  into  bankruptcy,  and  the  contract  then  and  there 
became  null  and  void,  there  being  no  consideration  for  the 
execution  of  the  contract ;  and  defendants  now  plead  the  fact 
that  **said  instrument  or  its  terms  were  not  carried  out  or 
ever  attempted  to  be  carried  out,  and  that  there  was  a  total 
failure  of  consideration."  The  agreement  being  in  writing 
imports  a  consideration,  but  it  contains  no  intimation  of 
what  it  was.  Notliing  is  undertaken  by  the  plaintiff.  It 
merely  recites  that  the  mortgages  shall  remain  security  for 
the  balance  of  the  indebtedness  after  crediting  any  dividends 
derived  through  the  assignment,  and  also  for  the  balance  of 
the  personal  indebtedness  of  James  A.  Brown,  and  that  in 
event  of  foreclosure,  the  property  mortgaged  shall  be  held 
therefor  and  embraced  in  the  decrcjB  of  foreclosure,  but  in  no 
manner,  either  expressly  or  by  fair  implication,  extends  the 
time  of  any  obligation  of  the  defendants.  For  all  that  appears 
in  the  contract  action  might  have  been  begun  on  any  of  the 
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notes  or  other  indebtedness  of  either  or  both  defendants  im- 
mediately, and  what  should  be  done  in  event  of  foreclosure  is 
stipulated.  Indeed  it  is  so  drawn  as  to  bind  defendants  with- 
out imposing  any  obligation  whatever  on  the  bank. 

I.    Turning  to  the  evidence,  we  find  several  versions  as  to 

1.  MoBTOAoaa:       ^^^  ^^-  Brown  came  to  sign  the  contract. 

fXreTe^^ '     The  vice  president  of  the  bank,  H.  S.  Howard, 

dence.  ^j^^  appears  to  have  handled  the  matter  for 

it,  testified: 

I  told  her  that  I  wanted  to  talk  to  her  and  her  husband 
together,  and  if  they  would  come  to  the  bank  that  evening 
at  7 :30  I  would  have  a  talk  with  them.  They  came  into  the 
bank,  and  I  said,  'I  want  to  know  how  you  feel  towards  the 
bank.'  And  Mrs.  Brown  said  she  expected  them  to  get  their 
money.  I  said:  *If  this  assignment  is  correct — ^Mrs.  Brown's 
statement  of  the  property  is  correct — ^you  will  have  enough 
to  pay  the  debts.  If  there  is  not  enough,  after  what  we  have 
done  we  feel  we  ought  to  be  protected.'  She  said  she  wanted 
us  protected.  I  said,  ^I  have  an  instrument  here,'  which 
I  read  to  her,  and  told  her  what  it  meant — ^that  if  we  didn't 
get  out  our  $7,500  unsecured  indebtedness  that  we  would  look 
to  the  homestead — and  she  said  if  she  lost  the  homestead  on 
that,  she  would  lose  it  and  feel  all  right  about  it,  because  we 
had  been  a  wonderful  help  to  her  husband  in  getting  him 
out  of  the  slough  he  was  in.  .  .  .  The  inventory  showed 
$16,000  worth  of  merchandise  and  $9,700  or  $9,800  in  ac- 
counts, and  they  owed  $5,000  or  $6,000  outside  of  the  bank, 
something  like  $13,000  or  $14,000  outside  [including]  of  the 
hank's  claim.  It  was  our  understanding — I  told  Mrs.  Brown 
at  the  time — ^it  was  our  desire  to  make  our  money,  including 
the  $4,000  mortgages,  out  of  the  assets  of  her  husband  and 
not  to  disturb  the  homestead.  There  was  one  note  of  $2,500 
that  had  been  due  some  eighteen  months,  and  we  were  not 
seeking  to  foreclose  the  debt,  but  we  were  carrying  it  along 
until  this  matter  was  adjusted.  We  held  our  foreclosure 
back  until  the  bankruptcy  and  assignment  had  been  closed. 
.  .  .  She  said  at  the  time  the  contract  was  signed  that  she 
was  under  obligations  to  the  bank  for  the  reason  that  they  had 
made  a  man  out  of  her  husband — ^he  was  drinking  very  hard, 
and  through  our  influence  we  could  use,  he  was  induced  to  go 
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to  a  sanitarium,  and  he  came  back  a  cured  man  of  the  drink 
habit,  and  she  felt  under  obligations — she  wanted  to  secure 
the  bank  the  entire  claim ;  that  was  the  talk  with  Mrs.  Brown 
at  that  time.  Q.  And  you  were  to  go  ahead,  after  she  signed 
this,  and  in  consideration  of  her  signing  it,  this  store  was  to 
be  continued?  A.  Continued  under  the  assignment  to  pay 
out  his  debts  ?  Q.  Yes ;  and  you  was  to  advance  the  money 
for  the  store,  and  run  the  store  and  pay  all  the  creditors  out  ? 
A.  No;  I  didn't  understand  we  could  advance  money  to  an 
assignee.  He  had  made  an  assignment  to  Mr.  Boyer.  Mr. 
Boyer  was  the  assignee.  Q.  The  contract  is  that  the  first 
party  agrees  that  when  said  assignment  shall  be  settled  and 
adjusted  that  for  any  amount  that  may  remain  unpaid  upon 
the  amount  secured  by  the  said  mortgages  the  said  mortgage 
shall  still  remain  as  security  therefor.  Now  the  idea  of  that 
was  this :  That  you  was  to  advance  money,  and  the  store  was 
to  continue  and  you  folks  was  to  get  your  money  out  of  it,  in 
that  way?  A.  That's  the  understanding  under  the  assign- 
ment that  the  store  was  to  run  along.  Q.  Yes ;  and  that  was 
the  reason  Mrs.  Brown  gave  you  this  mortgage,  or  contract, 
this  contract?  A.  That  was  the  condition  at  the  time  that 
contract  was  given.  Q.  Now  the  fact  is,  that  shortly  after 
this  assignment  to  the  creditors  was  made,  Mr.  Brown  was 
forced  into  bankruptcy,  was  he  not?  A.  Yes,  sir.  Q.  And 
these  proceedings  were  dismissed  here  in  this  court,  in  other 
words,  were  transferred  to  the  federal  court,  and  they  fin- 
ished up  the  business?    A.    Yes,  sir. 

Mrs.  Brown's  account  of  the  transaction  is  as  follows: 

The  object  in  making  the  assignment  was  to  pay  off  the 
debts  and  get  the  business  straightened  out.  Well,  Mr.  How- 
ard told  me,  it  was  our  intention  (that's  the  way  he  always 
put  it)  to  have  the  business  continued,  to  supply  what  goods 
was  necessary  to  keep  the  stock  in  a  salable  condition  for 
the  spring  and  fall  trade,  and  they  thought  that  would  finish 
it  up  by  the  time  the  spring  sales  were  over ;  that  there  would 
be  enough  money  brought  in  to  pay  off  this  indebtedness,  and 
that  was  all.  Then  of  course  they  said  they  would  turn  the 
store  back  to  Jim  after  that,  after  getting  their  debts  paid. 
Q.  Tell  the  court  what  the  contract  was,  or  the  understanding 
that  you  had  of  the  contract  when  you  signed  it.    A.    Well, 
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there  was  just  Mr.  Howard  and  my  husband  and  myself  in 
the  room;  do  you  want  the  conversation  as  well  as  I  can  re- 
member it?  Q.  Yes.  A.  Well,  when  we  went  in  Mr.  How- 
ard told  me — ^we  had  talked  about  this  furnishiug  goods,  you 
know,  and  carrying  on  the  selling  and  liquidating  these  debts 
— and  he  says,  *Now,  Mrs.  Brown,  there  will  be  no  use  of 
you  getting  an  attorney  at  all,'  he  says,  *Mr.  Lacey,  if  we 
need  an  attorney,  can  attend  to  it,*  and  he  says:  *0f  course 
we  intend  to  do  this  to  favor  you,  and  under  these  circum- 
stances we  want  an  agreement  with  you  people.  We  let  you 
in  by  it,  after  we  have  furnished  the  goods  to  you,*  etc.  Q. 
To  the  assignee?  A.  Yes;  that  then  they  would  take  the 
property.  .  .  .  Q.  You  say  the  assignee  was  to  go  and 
run  the  store?  A.  Yes,  sir.  That  still  was  to  go  on, 
and  of  course  he  told  me  they  intended  to  employ  my  husband 
there ;  that  he  would  be  there  to  see  in  regard  to  it  and  help 
with  the  sale.  Frank  Boyer  was  assignee ;  he  was  to  run  the 
store  and  pay  the  debts.  He  led  me  to  believe  that  my  hus- 
band would  have  the  managing  of  the  store,  and  I  agreed 
then  that  the  homestead  could  go  in.  .  .  .  Under  the  as- 
signment the  bank  was  to  furnish  the  fall  and  spring  stock  of 
goods  and  whatever  was  necessary  to  run  the  store. 

She  testified  further  that  when  the  goods  were  taken  over 
in  the  bankruptcy  proceedings,  the  vice  president  said  to  her 
that  all  creditors  would  be  on  the  same  footing,  and  later  that 
the  contract  was  of  no  consequence. 

The  vice  president  denied  having  said  anything  to  Mrs. 
Brown  about  the  effect  of  the  proceedings  in  bankruptcy  on 
the  contract,  and  also  denied  having  agreed  to  furnish  money 
to  restock  the  store.  The  son  of  the  vice  president,  Charles 
Howard,  testified  that  he  heard  all  the  conversation,  and  that 
nothing  was  said  concerning  Brown  managing  the  store,  nor 
about  the  bank  furnishing  money  to  operate  it,  and  that  his 
father  asked  Mrs.  Brown  if  she  understood  the  meaning  of 
this  contract,  and  read  it  over. 

She  said,  'Yes;  I  would  be  glad  to  do  anything  for  the 
bank,  and  I  want  to  protect  them  because  they  have  been  very 
kind  to  my  husband,  and  I  would  rather  lose  my  home  than 
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lose  my  husband — ^they  saved  my  husband.'  Father  also 
said,  'Of  course,  Mrs.  Brown,  we  hope  not  to  have  to  use 
this  measure  of  taking  your  home,  but  at  the  same  time,  of 
course,  there  is  a  possibility  there,'  and  asked  if  she  under- 
stood it,  and  she  said  she  did.  Then  he  said,  'If  the  stock 
pays  out  it  will  not  be  necessary  to  use  this ;  this  will  be  used 
in  an  extremity  to  protect  ourselves.  Of  course  we  would 
withhold  any  action  until  after  the  business  was  wound  up, 
and  if  there  was  a  deficiency,  fall  back  on  this  contract.' 
(Cross-examination) :  Mr.  Boyer  was  the  assignee.  The  con- 
tract there  is  the  contract  that  was  made  that  night;  father 
said  the  mortgage  would  be  left  alone  until  the  business  was 
straightened  up.  I  was  not  very  familiar  with  the  business; 
it  was  not  in  my  line  of  work.  I  do  not  know  whether  this 
contract  was  drawn  before  or  after  the  assignment.  It  says 
it  was  after  the  -assignment.  Father  gave  Mrs.  Brown  to 
understand  that  if  there  was  a  shortage  in  the  assignment  he 
would  foreclose  the  mortgage. 

The  evidence  bearing  on  the  consideration  for  the  execu- 
tion of  the  contract  has  been  set  out  fully,  for  the  reason  that 
as  we  think  it  demonstrates  either  that  there  was  none  or  that 
it  has  failed.  According  to  Howard,  the  latter  parted  with 
nothing,  save  possibly  to  use  its  influence  in  inducing  the  as- 
signee to  close  out  the  stock  at  retail.  But,  as  both  parties 
are  presumed  to  have  known,  the  bank  was  without  power  to 
control  the  managelnent  of  the  stock,  or  to  have  Brown  em- 
ployed by  the  assignee,  and  any  such  undertaking  would  not 
render  it  liable. 

The  assignee,  though  designated  by  the  assignor,  acts 
under  the  supervision  of  the  court,  and  the  property,  upon 
the  due  execution  of  the  assignment,  becomes  in  ctistodia  Ugis, 
Hamilton-Brown  Shoe  Co.  v.  Mercer,  84  Iowa,  537. 

But  the  witness  does  admit  having  pointed  out  how  the 
stock  of  goods  would  be  managed,  and  to  have  held  out  the 
hope  that  it  might  be  sufficient  to  discharge  her  husband's 
debts,  and  that  in  this  event  only  would  it  be  necessary  to 
resort  to  the  homestead  under  the  contract.  It  is  not  easy 
to  understand  how  all  this  might  be  done  with  replenishing 
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the  stock  somewhat,  and  the  account  of  Mrs.  Brown  is  the 
more  reasonable.  But  if  her  testimony  were  accepted,  the 
plaintiff  is  no  better  off,  for  through  no  fault  of  either  party, 
the  consideration  failed. 

Whether,  in  view  of  the  property  being  in  aistocUa  legis 
a  promise  to  a  third  person  to  furnish  the  assignee  money  to 
carry  on  the  business  would  be  a  sufficient  consideration  for 
such,  a  contract  need  not  be  considered,  as  the  proposition  is 
not  argued.  It  is  enough  to  say  that  the  undertaking  of  the 
bank  to  furnish  the  assignee  money  to  continue  the  business 
was  rendered  impossible  of  performance  by  the  proceedings 
in  bankruptcy  and  the  taking  over  of  the  property  by  the 
trustee.  The  parties  contracted  on  the  basis  that  the  assets 
of  the  estate  would  continue  in  the  hands  of  the  assignee,  and 
necessarily  there  was  to  be  implied  therefrom  the  condition 
that  if  these  were  entirely  removed  therefrom  without  fault 
of  either  party,  as  by  the  institution  of  bankruptcy  proceed- 
ings, performance  would  be  excused.  This  was  not  a  condi- 
tion against  which,  in  the  exercise  of  ordinary  prudence, 
the  parties  could  be  expected  to  have  provided. 

Ordinarily  a  contingency  which  reasonably  may  have"" 

been  anticipated  must  be  provided  for  by  the  terms  of  the 

2.  CONTRACTS :        contract,  else  the  impossibility  of  performance 

if^^orm^      resulting  therefrom   will  not   excuse   either 

ance :  excuse.     ^^^^  ^^^^  carrying  out  the  contract.    But 

where  an  event  would  not,  in  the  exercise  of  ordinary  pru- 
dence, have  been  provided  against,  if  it  happen  without  the 
fault  of  either  party,  the  impossibility  of  performance  re- 
sulting therefrom  will  excuse  liability  for  a  breach  of  the 
contract. 

We  have  discovered  no  case  exactly  in  point,  but  the 
principle  has  often  been  recognized.  Lehigh  Zinc,  etc.,  Co, 
V.  Trotter,  42  N.  J.  Eq.  678  (9  Atl.  691) ;  Walker  v.  Tucker, 
70  111.  527 ;  Atkinson  v.  Schoonmaker,  12  Mo.  App.  425 ;  Peo- 
ple V.  Ins.  Co.,  91  N.  T.  174;  Malcomsom  v.  Wappoo  Mills 
(C.  C.)  88  Fed.  680.    See  Oould  v.  Murch,  70  Me.  289  (35 
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Am.  Rep.  325) ;  Dexter  v,  Norton,  47  N.  Y.  62  (7  Am.  Rep. 
415).  This  rule  excusing  performance  is  analogous  to  that 
relating  to  failure  to  perform  owing  to  natural  causes.  Ward 
V.  Vance,  93  Pa.  499 ;  Brick  Co.  v.  Pond,  38  Ohio  St.  65 ;  2 
Elliott  on  Contracts,  section  224;  Benjamin  on  Contracts, 
330;  9  Cyc.  629. 

All  liability  on  the  part  of  the  bank  having  ceased  before 
there  was  any  performance  of  its  undertaking,  the  very^  con- 
sideration on  which  the  execution  of  the  contract  was  based, 
according  to  Mrs.  Brown,  failed.  Simpson  Centenary  College 
V.  Bryan,  50  Iowa,  293 ;  Morrow  v.  Hanson,  9  Ga.  398  (54  Am. 
Dec.  346). 

Nor,  though  not  pleaded,  does  the  record  warrant  a  find- 
ing that  there  was  a  consideration  in  extending  the  time  of 

payment  of  the  existing  mortgages.    The  bank 
consideration :     had  not  been  pressing  the  collection  of  these. 

The  interest  had  been  kept  up,  and  payment 
thereof  formed  no  part  of  the  discussion.  True  the  vice 
president  related  that,  **  There  was  one  note  for  $2,500,  that 
had  been  due  some  eighteen  months,  but  we  were  not  seeking 
to  foreclose  it  .  .  .  until  this  matter  was  adjusted." 
This  merely  recited  what  the  bank  was  doing,  and  does  not 
purport  to  be  any  part  of  the  arrangement  with  Mrs.  Brown. 
The  only  other  testimony  having  any  bearing  on  this  feature 
of  the  case  is  that  of  Charles  Howard,  but  his  evidence  as  a 
whole  cannot  fairly  be  interpreted  to  mean  that  as  a  consid- 
eration for  the  contract  the  time  for  the  payment  of  the  mort- 
gages was  to  be  extended.  His  father  made  no  such  claim, 
and  Mrs.  Brown  in  testifying  to  what  the  agreement  was 
negatives  any  such  inference.  The  conversation  to  which  he 
testified  related  to  the  contract,  and  if  action  was  to  be  de- 
ferred, it  was  on  this.  Nothing  he  relates  can  fairly  be  con- 
strued to  bind  the  bank  to  forbear  suing  Brown  on  his  debt 
nor  to  postpone  its  maturity.  As  all  Brown's  propertj'  was  in 
the  hands  of  the  assignee  and  any  action  against  him  would 
have  been  nugatory,  the  matter  of  extending  the  time  for 
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payment  of  his  indebtedness  was  of  no  consequence  and  was 
not  a  subject  of  discussion.  As  appears  from  his  evidence  as 
a  whole,  especially  when  compared  with  that  of  his  father, 
by  mortgage  he  had  reference  to  the  contract,  which  was  in 
the  nature  of  a  mortgage,  and  is  referred  to  therein  as  **  being 
intended  as  an  additional  mortgage."  As  plainly  appears 
from  the  testimony  of  H.  S.  Howard,  the  action  he  undertook 
to  withhold  was  on  the  contract,  and  not  the  indebtedness  it 
purports  to  secure,  and  a  promise  of  forbearance  to  sue  on  a 
contract  cannot  operate  as  a  consideration  for  its  execution. 
Upon  the  application  of  the  dividend  received  in  bankruptcy 
proceedings,  the  bank  charged  the  unpaid  balance  of  the 
$7,200  off  its  books  as  unavailable  profits  and  loss.  On  no 
theory  then  can  the  action  on  the  contract  be  maintained ;  for, 
according  to  plaintiff's  witnesses,  it  was  without  consideration, 
and  if  there  was  consideration,  as  testified  to  by  Mrs.  Brown, 
whose  version  of  the  transaction  seems  the  more  probable  and, 
as  we  think,  is  true,  it  failed. 

II.    The  plaintiff  filed  its  claim  of  $11,200,  being  the 
indebtedness  of  $7,200  owing  by  Brown  alone  and  the  $4,000 

secured  by  mortgages  on  the  homestead,  with 

piicatlon^by*^'    ^^^  referee  in  bankruptcy,  was  allowed  a  divi- 
creditor.  dend  of  42  per  cent  thereon,  and  applied  the 

same  on  the  $7,200.  Appellants  argue  that  the  amount  pro 
rata  allowed  on  the  $4,000  should  have  been  applied  on  that 
indebtedness.  As  the  claim  was  for  an  indebtedness  of  Brown 
and  allowed  as  such,  the  bank,  in  the  absence  of  any  showing 
to  the  contrary,  might  apply  the  same  as  it  chose,  and  that  of 
course  would  be  on  the  unsecured  indebtedness.  Mrs.  Brown 
testified  that  Howard  requested  her  to  go  to  the  office  of  the 
bank's  attorney  and  have  the  claim  for  the  $4,000,  which  she 
had  secured  by  these  mortgages  on  her  homestead,  made  out 
and  filed  with  the  referee  in  bankruptcy  for  the  bank's  claim 
therefor,  j^ecause  there  would  be  objection  to  declaring  a  divi- 
dend thereon  in  favor  of  the  bank.  She  did  so,  and  the  claim 
was  filed.    No  dividend  was  declared  thereon.    The  attorney 
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testified  that  he  su^ested  this  course  so  that,  if  the  bank's 
claim  were  not  allowed,  Mrs.  Brown's  would  be.  The  credi- 
tors  interposed  no  objections  to  the  bank's  claim,  and  even 
though  this  omission  may  have  been  due  to  the  filing  of  Mrs. 
Brown's  claim,  the  record  is  without  evidence  of  bad  faith 
on  the  part  of  the  bank  or  attorney,  and  the  bank  might  prop- 
erly credit  the  amount  received  on  the  indebtedness  as  it 
might  elect. 

The  decree  will  be  modified  by  eliminating  the  indebted- 
ness of  Brown  other  than  that  secured  by  the  mortgages,  and 
as  so  modified  is  Affirmed. 

Preston,  J.,  takes  no  part. 


M.  P.  SiMrrz,  Appellee,  v.  Edfth  Schaapveld,  Appellant. 

< 

Justice  of  tlie  peace:    appeal.    An  appeal  lies  from  the  action  of  a 

1  justice  of  the  peace  in  discharging  a  garnishee,  where  the  amount 
in  controversy  is  sufficient  to  authorize  an  appeaL 

Appeal:    abstract:     motion  to  strike.    Where  the  appellant 's  abstract 

2  failed  to  disclose  that  the  note  sued  on  contained  a  provision  con- 
tenting to  the  jurisdiction  of  the  justice,  but  upon  a  certification 
of  the  papers  such  a  note  appeared,  the  motion  to  strike  appellee's 
abstract  was  overruled. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Tuesday,  March  18,  1913. 

Plaintiff  (appellee)  appealed  to  the  district  court  from 
a  judgment  and  order  of  a  justice  of  the  peace  discharging 
a  garnishee.  In  the  district  court  defendant  (appellant) 
moved  to  dismiss  the  appeal,  which  motion  was  overruled,  and 
she  appeals  from  such  ruling. — Affirmed, 
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F.  B.  Kimbally  for  appellant. 

Henry  G.  Walker^  for  appellee. 

Preston,  J. — In  one  of  appellant's  arguments  he  says: 
^'Appellant's  counsel  entertain  no  such  delusion  as  that  the 
members  of  this  court  prefer  their  entertainment,  whether 
mixed  or  unmixed  with  their  judicial  labors,  in  the  form  of 
little  journeys  outside  the  record ;  but,  if  a  part  of  such  jour- 
ney, when  detailed,  arouses  curiosity,  the  remainder  should 
be  disclosed  in  order  to  gratify  the  same.  Therefore  the  facts 
needed  to  be  substituted  for  the  highly  colored  ramblings 
under  appellee's  summary,  in  order  to  render  its  title  not 
inappropriate,  are,"  etc.  He  then  proceeds  to  tell  us  all  about 
it.  As  he  claims  appellee  has  stated  matters  outside  the 
record,  we  assume  we  have  it  all.  '  Many  things  are  stated 
which  have  no  support  in  the  record.  The  long  and  short 
of  it  is  that  we  have  a  long  record  for  a  short  case.  Several 
matters  have  been  argued  which  are  not  properly  before  us 
at  this  time,  but  which  may  come  up  in  the  further  hearing 
in  the  district  court. 

I.  As  near  as  we  can  get  at  it,  the  only  question  is 
whether  the  district  court  erred  in  overruling  defendant's 

motion  to  dismiss  the  appeal.  There  were 
TRB  PBACB :       many  grounds  set  out  in  the  motion  to  dismiss, 

appeal. 

only  one  of  which  seems  to  have  any  merit, 
and  that  is  whether  plaintiflP's  remedy  was  by  appeal  or  writ 
of  error. 

It  appears  that  plaintiff  brought  suit  in  justice  court 
against  appellant,  and  her  husband  on  a  note,  and  asked, 
judgment  for  $150  and  interest.  Personal  notice  was  had 
on  the  husband,  but  not  on  appellant,  who  was  a  nonresi- 
dent of  the  state.  An  attempt  seems  to  have  been  made  to 
get  service  on  her  by  posting.  An  attachment  was  issued, 
and  the  Lone  Tree  Savings  Bank  attached  as  garnishee. 
The  bank  appeared  and  filed  a  written  answer,  and,  it  seems, 
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produced  in  court  either  the  money  or  a  certificate  of  deposit. 
So  much  of  the  answer  of  the  garnishee  as  is  material  fol- 
lows: 

At  the  time  of  the  notice  of  garnishment  served  in  this 
cause,  Edith  Schaapveld  had  deposited  with  this  garnishee 
$150,  by  H.  C.  Buell,  acting  as  her  agent,  as  shown  by  the 
certificate  hereto  attached  marked  **A/'  Notice  of  the  as- 
signment of  said  money  to  F.  B.  Kimball  has  been  served 
on  the  Lone  Tree  Savings  Bank  and  H.  C.  Buell,  which  notices 
are  hereto  attached,  marked  **B''  and  *'B2."  The  defend- 
ant, Edith  Schaapveld,  was,  by  letter  written  on  December 
2,  1910,  notified  of  the  claim  of  the  said  F.  B.  Kimball  and 
by  letter  of  December  4,  1910,  denied  the  making  of  said  as- 
signment, and  directed  that  said  money  be  used  to  pay  the 
claim  sued  on  in  this  action.  Said  letter  is  attached,  marked 
**C."  Wherefore  this  garnishee  asks  to  have  this  money  dis- 
posed of  by  the  court,  and  the  certificate  hereto  attached  is 
delivered  to  the  court  for  that  purpose,  and  this  garnishee 
asks  to  be  relieved  from  liability  in  connection  therewith. 

There  was  no  appearance  in  the  justice  court  for  the 
principal  defendants,  though  appellant's  counsel  seem  to  have 
been  present  as  a  friend  of  the  court.  No  witnesses  were 
sworn.  Plaintiff  moved  for  judgment  against  the  garniBhee, 
which  was  denied.  The  judgment  recites  that  the  bank  is 
exonerated  and  discharged  from  liability  to  plaintiff,  and 
the  attachment  is  discharged.  The  certificate  was  returned 
to  the  bank.  Plaintiff  appealed  from  the  judgment  discharg- 
ing the  bank.  Whether  his  appeal  was  perfected  within  the 
time  and  in  the  manner  required  by  section  3931  of  the  Code 
we  are  not  called  upon  to  determine,  as  that  question  has  not 
been  raised  on  this  appeal.  After  the  appeal  to  the  district 
court,  plaintiff  dismissed  the  appeal  as  to  the  husband,  and 
thereupon. appellant  filed  her  motion  to  dismiss.  The  answer 
of  the  garnishee  denied  the  validity  of  the  assignment  from 
appellant  to  Kimball,  and  claimed  that  she  had  directed  the 
money  to  be  paid  to  plaintiff.  The  justice  seems  to  have 
determined  the  question  of  the  validity  of  the  assignment 
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without  evidence.  Both  the  plaintiff  and  the  bank  were  en- 
titled to  be  heard  on  that  proposition.  The  statute  provides 
that  any  person  aggrieved  by  the  final  decision  of  a  justice 
may  appeal  therefrom  to  the  district  court.  Code,  section 
4546. 

In  Hodge  v,  Rugglesy  36  Iowa,  42,  it  was  insisted,  as  it 
is  here,  that  writ  of  error  was  the  only  remedy,  but  it  was 
held  that  an  appeal  would  lie ;  that  the  judgment  of  the  jus- 
tice's  court  discharging  the  garnishee  finally  disposed  of  the 
rights  of  plaintiff,  so  far  as  the  garnishee  was  concerned; 
and  that  plain,tiff  was  entitled  under  the  law  to  have  the  mat- 
ter upon  the  appeal  retried  on  the  merits.  See,  also,  NatiomU 
Bank  v.  Chase,  71  Iowa,  120. 

We  therefore  hold  that  an  appeal  would  lie  in  this  case ; 
and  this  holding. is  not  in  conflict  with  Dooliiile  v.  Porter , 
145  Iowa,  385,  relied  on  by  appellant.  In  that  case  it  was 
held  that  the  action  of  a  justice  of  the  peace  could  be  reviewed 
by  writ  of  error  where  there  was  no  dispute  in  the  evidence 
or  the  facts  conceded;  that,  under  such  circumstances,  the 
question  was  one  of  law  whether,  under  the  conceded  or  un- 
disputed facts,  there  was  a  right  of  recovery.  In  that  case 
an  appeal  could  have  been  taken  had  not  plaintiff  remitted 
enough  of  his  judgment  to  bring  the  amount  below  $25 ;  and 
the  question  was  whether,  under  the  circumstances,  the  action 
of  a  justice  could  also  be  reviewed  by  writ  of  error.  In  the 
case  at  bar  there  may  be  several  disputed  questions  of  fact 
on  the  trial  in  the  district  court.  We  have  indicated  one. 
The  only  question  we  determine  is  that  appeal  will  lie  from 
a  judgment  discharging  a  garnishee,  if  the  amount  in  con- 
troversy is  large  enough,  and  that  the  district  court  did  not 
err  in  so  holding. 

II.  Appellant's  motion  to  strike  appellee's  amended  ab- 
stract is  overruled.    The  abstract  of  appellant  did  not  show 

that  the  note  sued  on  contained  a  clause  con- 
strnct '.  mo         senting  to  the  jurisdiction  of  the  justice  for  a 

larger  amount  than  $100.  Appellee  set  out  a 
copy  of  the  note.    Appellant  then  denied  this,  and  the  record 
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has  all  been  certified.     In  the  papers  so  certified,  we  find 
such  a  note.    Affirmed, 


WUiUAM  B.  Smith  &  Son,  et  al.,  Appellants,  v.  Louis  Bloom, 

Appellee. 

OcmmSsBUm  merchants:    sales:    breach  of  contract:    right  to  sue. 

1  A  commission  merchant  to  whom  live-stock  has  been  delivered  for 
sale  can  make  a  valid  contract  of  sale  without  disclosing  his  princi- 
pal; and  unless  his  principal  objects  he  can  sue  in  his  own  name  for 
breach  of  the  contract,  or  for  the  purchase  price. 

Same:    breach  or  contract:    defenses:    review  on  appeal.     The 

2  fact  that  a  commission  merchant  had  accounted  to  his  principal  for 
the  proceeds  of  a  sale,  which  did  not  include  the  expense  of  resell- 
ing after  defendant 's  breach  of  his  contract  of  purchase,  would  not 
constitute  a  defense  to  his  action  for  the  breach;  nor  could  defend- 
ant raise  this  question  for  the  first  time  on  appeaL 

Same:    usage  of  business:    delivery:    evidence.    In  an  action  for 

3  breach  of  contract  for  the  purchase  of  a  large  number  of  sheep,  in 
which  it  was  contended  that  there  was  not  a  sufficient  delivery  to 
take  the  contract  out  of  the  statute  of  frauds,  evidence  of  the  usual 
manner  in  which  plaintiff,  who  handled  a  great  many  sheep,  selected 
and  set  apart  those  sold  to  a  particular  purchaser  was  competent, 
as  establishing  a  usage  of  the  business,  and  as  bearing  on  the 
question  of  delivery,  although  not  pleaded  as  required  to  authorize 
proof  of  a  pure  custom. 

Foreign  laws:    presumption.     In  an  action  for  breach  of  a  contract 

4  made  in  a  foreign  state,  in  which  the  defendant  pleaded  a  statute  of 
frauds  of  that  state,  but  failed  to  prove  the  statute,  it  wiU  be  pre- 
sumed that  the  law  of  the  foreign  state  on  that  subject  is  the  same 
as  the  law  of  Iowa. 

Sales:     statute   of   frauds:    delivery:     evidence.     The    intent   to 

5  pass  title  to  personalty,  with  dominion  or  right  of  dominion  over 
the  same  to  the  purchaser,  is  a  sufficient  delivery  to  take  the  sale 
or  contract  out  of  the  statute  of  frauds.  Evidence  of  delivery  in 
the  instant  case  is  held  sufficient  to  take  that  issue  to  the  jury. 
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Same:     By  delivery  of  personal  property  under  an  oral  contract  of 

6  sale,  as  the  term  is  used  in  the  statute  of  frauds,  is  meant  an  entire 
surrender  of  control  to  the  buyer,  rather  than  an  acceptance  and 
receipt  by  him. 

Same:    breach  or  contbact:    right  to  resell.    Where  the  purchaser 

7  of  personalty  repudiated  the  contract  on  the  theory  that  it  was  inval- 
id under  the  statute  of  frauds,  and  refused  to  take  possession  and 
make  payment  at  the  place  where  the  seller  had  attempted  to  make 
delivery,  the  vendor  had  the  right  to  resell  the  property  to  mini- 
mize the  damages;  and  he  may  recover  the  difference  between  the 
contract  price  and  that  received  on  the  resale,  with  his  costs  and 
expenses  in  reselling. 

Deemer,  J.,  concurring. 

Appeal  from  Page  District  Court. — Hon.  Thomas  Abthub, 

Judge. 

Tuesday,  April  8,  1913. 

Plaintiff  brought  suit  against  defendant  to  recover  dam- 
ages  for  breach  of  a  parol  contract  for  the  sale  of  certain 
sheep.  The  defendant  relied  on  the  statute  of  frauds,  and 
claimed  that  plaintiff  was  not  the  real  party  in  interest,  and 
therefore  could  not  maintain  a  suit,  and  some  other  matters 
which  will  be  noticed  in  the  opinion.  Trial  to  a  jury.  At 
the  conclusion  of  plaintiff's  evidence  the  court  directed  a 
verdict  for  defendant.    Plaintiff  appeals — Reversed, 

Lambert,  Shotwell  &  Shotwell  and  T.  F.  Willis,  for 
appellants. 

E.  R.  Ferguson  and  C  R,  Barnes^  for  appellee. 

Preston,  J. — The  evidence  tends  to  show  that  on  Sep- 
tember 6,  1911,  plaintiff,  a  copartnership,  was  engaged  in  the  N^ 
business  of  sheep  commission  merchants  at  the  Union  Stock- 
yards, South  Omaha,  Neb.,  and  were  handling  sheep  exclus- 
ively on  commission ;  that  plaintiff  has  pens  allotted  to  it  for 
Vox*  159  IA.--38 
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use  by  the  Stockyards  Company.  They  are  not  lessees  of  the 
pens,  but  have  use  of  them,  by  virtue  of  doing  business  at 
the  yards.  The  yards  and  pens  are  owned  and  controlled  by 
the  Stockyards  Company.  The  scales  at  the  yards  over  which 
all  stock  is  weighed  are  owned  and  controlled  by  the  Stockyards 
Company,  which  employs  a  weighmafiter.  The  commission 
man  has  no  authority  or  control  over  the  scales  or  weigh - 
master.  After  the  stock  is  weighed  out  to  the  purchaser, 
it  is  taken  by  the  employees  of  the  Stockyards  Company,  and 
placed  in  pens  through  the  yards,  which  are  under  the  con- 
trol of  said  company,  and  over  which  the  commission  man 
has  no  control.  The  Stockyards  Company  also  owns  and 
controls  all  the  trackage  in  the  limits  of  the  yards.  On  said 
date  the  plaintiff  had  for  sale  certain  lambs  in  the  pens  al- 
lotted to  it  at  the  stockyards,  which  had  been  consigned  to 
them  to  sell  by  a  party  in  Idaho.  About  10  o*clock  in  the 
•morning  of  that  date,  the  defendant  came  to  the  pens  of 
plaintiff,  and,  after  looking  at  the  lambs,  priced  a  car  load 
of  them,  and  when  told  by  plaintiff's  salesman  that  they 
were  five  cents  per  pound  said:  **A11  right,  I  will  take  them. 
Get  them  out,  and  weigh  them."  Defendant  asked  the  sales- 
man if  he  would  bill  them  out  for  him  if  he  purchased  a 
load,  and  was  informed  by  the  salesman  that  he  would,  but 
defendant  did  not  tell  the  salesman  where  t©  bill  them,  and 
gave  no  billing  directions.  The  salesman  then  turned  to  a 
yardman  and,  in  the  presence  of  defendant,  directed  the 
yardman  to  count  out  a  load  of  the  lambs  for  defendant.  The 
yardman  immediately  counted  out  a  load  of  334  of  said  lambs 
in  the  presence  of  defendant.  The  lambs  were  counted  out  of 
the  flock  in  the  pens,  and  let  into  an  alley  leading  to  the  scales, 
which  were  distant  about  one  hundred  and  twenty-five  feet. 
The  yardman  then  drove  the  lambs  up  the  alley  to  the  scales. 
At  the  scales  another  employee  of  plaintiff  was  stationed  to 
receive  the  lambs  and  place  them  on  the  scales  as  they  were 
driven  up.  Defendant  followed  the  lambs  to  the  scalehouse, 
and  was  present  at  the  time  of,  and  saw,  the  weighing,  and 
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saw  them  driven  from  the  scales,  and  gave  in  his  name  as  the 
purchaser  of  said  lambs.  The  lambs  were  put  on  the  scales 
and  weighed  by  the  Stockyards  Company 's  weighmaster.  The 
defendant's  name  appears  on  the  scale  tickets  as  purchaser. 
After  the  lambs  were  weighed  they  were  driven  from  the  scales 
by  employees  of  the  Stockyards  Company,  and  placed  in  the 
pens  of  the  said  company. 

The  plaintiff  offered  to  show  that  in  case  of  a  sale,  as  in 
this  particular  instance,  plaintiff  has  nothing  to  do  with  the 
billing  or  shipping  out  of  the  animals  after  they  are  weighed 
out,  and  that,  if  they  do  so,  it  is  only  a  matter  of  courtesy  to 
the  purchaser  and  after  request  is  made  by  him.  There  is 
evidence  in  the  record,  however,  tending  to  show  that,  after 
the  lambs  were  weighed  and  placed  in  the  pens  of  the  Stock- 
yards Company,  the  plaintiff  had  nothing  further  to  do  with 
them.  It  was  the  duty  of  plaintiff's  employee,  who  was  sta- 
tioned at  the  scale-house,  to  give  the  name  of  the  commission 
firm  and  the  purchaser  to  the  weighmaster,  which  he  did. 
At  about  10:30  o'clqck  in  the  same  forenoon,  and  after  the 
lambs  had  been  weighed,  defendant  went  to  plaintiff's  office, 
and  told  the  bookkeeper  that  he  had  bought  a  load  of  sheep 
that  morning,  and  asked  if  his  bill  was  ready;  he  was  in- 
formed that  the  official  scale  ticket  had  not  been  sent  up, 
so  that  he  could  not  make  up  the  statement.  Defendant 
produced  a  card  on  which  he  said  he  had  taken  the  weights 
and  the  number  of  head  and  price,  and  that  he  had  a  check 
on  his  country  bank  to  pay  for  the  lambs.  The  bookkeeper 
told  defendant  to  wait  until  he  could  get  the  scale  ticket 
from  the  yards,  and  he  would  make  up  his  bill.  About  2 
o'clock  in  the  afternoon  of  that  day  defendant  met  a  party 
and  told  him  he  had  bought  some  lambs  of  Smith,  and  that 
they  were  the  same  lambs  he  had  looked  at  with  the  witness 
in  the  forenoon.  About  3  o'clock  defendant  went  to  the  pens 
of  plaintiff  again,  and  asked  the  salesman  if  they  could  sell 
the  lambs  for  him.  The  salesman  replied  he  thought  he 
could,  but  that  defendant  would  have  to  wait  a  minute  before 


596  Smith  &  Son  v.  Bloom.  [159  Iowa 

he  could  talk  to  him  about  it,  as  he  was  busy  with  another 
customer.  A  few  minutes  later  defendant  came  up  to  the 
salesman,  and  said,  ''I  do  not  know  that  I  want  those  lambs," 
and  the  salesman  told  him  if  he  would  wait  a  minute  he  would 
talk  to  him  about  it.  That  was  the  last  seen  of  defendant.  He 
failed  to  take  the  lambs  from  the  stockyards,  and  failed  to 
pay  the  purchase  pritfe. 

The  next  day,  September  7th,  plaintiff  caused  a  telegram 
to  be  sent  to  defendant,  notifying  him  that  the  lambs  would 
be  resold  on  his  account  unless  he  advised  to  the  contrary; 
and,  if  resold,  they  would  charge  him  with  any  loss  between 
purchase  price  and  amount  realized  on  resale,  together  with 
feed,  commission,  and  other  expenses.  The  record  does  not 
show  the  receipt  of  this  telegram  by  defendant. 

On  September  8th  the  lambs  were  brought  back  to  the 
pens  of  plaintiff  to  be  resold.  In  the  interval  between  the 
time  of  the  alleged  sale  to  defendant  on  the  6th  and  Sep- 
tember 8th  the  lambs  had  been  in  the  pens  of  the  Stockyards 
Company.  On  September  8th  they  were  offered  for  sale  in 
plaintiff's  pens,  and  were  sold  in  the  market  at  the  best  price 
obtainable,  which  was  less  than  the  price  it  is  alleged  defend- 
ant agreed  to  pay.  The  lambs  were  resold  at  a  loss  of  $107.33, 
and  plaintiff  paid  out  $1.76  for  the  telegram,  and  a  chai^  was 
made  for  feed  consumed  by  the  lambs  between  the  date  of 
the  first  sale  and  the  resale  and  a  commission. 

As  bearing  on  the  question  of  delivery  and  acceptance, 
plaintiff  offered  to  show  by  different  witnesses  what  the  usual 
and  ordinary  course  of  business  is,  and  was,  at  the  stockyards 
in  question  in  reference  to  how  the  transactions  are  handled 
from  the  time  a  bid  is  made  on  stock  until  it  is  taken  from 
the  scales,  and  where  placed  after  being  weighed,  and  that, 
after  being  weighed,  it  is  placed  in  the  pens  of  the  Stockyards 
Company  to  be  held  for  the  purchaser  until  he  takes  it  away, 
or  otherwise  disposes  of  the  same,  and  that  the  delivery  in  the 
transaction  with  defendant  was  handled  in  the  ordinary  and 
usual  way.    This  evidence  was  objected  to  by  defendant  as 
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seeking  to  establish  a  fact  by  eusttoiy  and  that  it  is  not 
shown  that  defendant  had  any  knowledge  or  information  of 
the  particular  custom  in  question.  The  court  sustained  the 
objections  The  court  did  permit  plaintiff  to  read  from  the 
deposition  of  one  witness  that,  after  sheep  are  weighcdi  the 
Stockyards  Company  has  charge  and  takes  care  of  them  after 
that,  and  that  the  sheep  are  locked  up,  and  nobody  can  get 
in  and  touch  them  unless  an  order  is  given.  This  witness 
was  an  employee  of  plaintiff,  and  he  said  that  he  might  give 
an  order  to  somebody  to  go  and  get  the  sheep,  but  that  they 
were  under  bond  to  protect  the  yard  company.  We  have 
considered  it  necessary  to  set  out  the  evidence  somewhat  in 
detail,  in  order  that  the  questions  involved  may  be  better 
understood. 

I.  Counsel  for  appellee  contends  that  plaintiff  cannot 
maintain  this  action  for  the  reason  that  it  was  acting  for 

another,  and  is  not  the  real  party  in  interest. 

^'  m^bchantSk       The  lambs  were  shipped  to  plaintiff  to  sell  on 

of  contract :       commission  by  a  person  in  Idaho.    The  alleged 

contract  of  sale  was  made  between  plaintiff 
and^defendant,  and  the  name  of  plaintiff's  principal  was  not 
disclosed.  It  may  be  that  as  between  plaintiff  and  its  prin- 
cipal there  would  be  a  duty  on  plaintiff's  part  to  account 
to  the  principal  for  any  recovery  herein,  if  that  has  not  al- 
ready been  done.  Plaintiff  is  a  factor,  and  as  such,  unless 
there  is  some  objection  on  the  part  of  its  principal,  or  unless 
the  principal  intervenes,  may  sue  in  its  own  name  and  re- 
cover damages  for  a  breach  of  the  contract,  or  to  recover  the 
purchase  price.  19  Cyc.  183;  Brown  v.  Sharkey,  93  Iowa, 
157 ;  Shelby  v.  Burrow,  76  Ark.  558,  (89  S.  W.  464,  1  L.  R. 
A.  (N.  S.)  303,  6  Ann.  Cas.  554) ;  Kelsea  v.  Ramsey,  55  N. 
J.  Law,  320,  (26  Atl.  907,  22  L.  R.  A.  415) ;  Beardsley  v. 
Schmidt,  120  Wis.  405,  (98  N.  W.  235, 102  Am.  St.  Rep.  991). 

Plaintiff  could  make  a  valid  contract  with  defendant 
without  disclosing  its  principal.  Defendant  could  look  to 
plaintiff  individually  for  performance  of  the  contract;  this 
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liability  being  reciprocal,  defendant  is  liable  to  plaintiff  for 
its  performance.  In  contemplation  of  law  plaintiff  is,  nnder 
the  facts  here  shown,  the  real  contracting  party  to  whom 
the  promises  of  defendant  were  made,  and  who  is  entitled  to 
enforce  them. 

But  it  is  said  for  appellee  that  plaintiff  has  paid  to  his 
principal  the  full  amount  of  the  purchase  price,  and  that  it 

was  a  voluntary  payment  for  which  plaintiff 

2.   Same:  breach  ,  ^,  .  ..  . 

cf  contract :       may  not  now  recover.    This  question  seems  to 
▼lew  on  ap-       have  been  raised  for  the  first  time  in  this  court. 

peaL 

There  is  no  pleading  in  regard  to  it,  nor  is  it 
referred  to  in  defendant's  motion  to  direct  a  verdict.  The 
record  is  that  after  plaintiff  had  rested,  and  after  defendant 
had  made  his  motion  for  a  directed  verdict,  but  before  the 
ruling  thereon,  plaintiff  was  given  leave  to  recall  one  of  its 
witnesses,  a  member  of  the  firm,  to  show  that  the  sheep  in 
controversy  were  consigned  to  plaintiff  direct.  On  redirect 
examination  two  questions  were  put  and  answers  given,  show- 
ing that  plaintiff  settled  with  its  principal  on  the  basis  of 
the  sale  to  defendant,  and  paid  the  full  purchase  price.  This 
is  the  entire  record  on  this  subject.  After  that  defendant 
renewed  its  motion  without  again  setting  out  the  grounds. 
The  general  rule  is,  of  course,  that  one  voluntarily  paying  a 
claim  is  not  entitled  to  recover  it  back.  We  think  defendant 
cannot  urge  that  matter  for  the  reasons  above  given,  and 
others. 

It  does  not  appear  when  plaintiff  paid  the  shipper.  It 
may  have  been  at  once  or  soon  after  the  sale  by  plaintiff  to 
defendant,  and  before  defendant  repudiated  the  contract. 
The  payment  did  not  include  the  expenses  of  reselling.  Fur- 
thermore, that  was  a  matter  between  plaintiff  and  its  prin- 
cipal, and  no  affair  of  the  defendant.  If  plaintiff  is  required 
to  account  to  the  Idaho  man,  its  principal,  after  a  recovery, 
if  any,  he  could  do  so  before.  Plaintiff  could  have  taken  an 
assignment  perhaps,  but  we  think  it  was  not  necessary  be- 
cause the  contract  was  in  plaintiff's  name,  and  it  had  a  special 
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♦ 

property  in  the  sheep  consigned  to  it,  so  that  it  could  sue  in  its 
own  name. 

II.    Appellant  contends  that  the  trial  court  erred  in 
refusing  to  permit  it  to  show  the  usage  or  manner  of  doing 
3.  SAME :  usage      business  at  the  stockyards  in  question  as  bear- 
deiwSrf^vi-     ^^^  ^^  *be  question  of  delivery,    A  part  of 
^^^^  plaintiff's  evidence  was  taken  by  the  witnesses 

appearing  in  court  and  a  part  by  depositions.  Plaintiff 
sought  to  show  such  usage  by  three  or  four  witnesses.  To 
this  line  of  evidence  defendant  objected  that  it  called  for  a 
custom  which  had  not  been  pleaded,  and  that  defendant,  not 
being  a  resident  of  the  state,  could  not  be  held  to  know  of 
such  custom.  Some  evidence  of  this  kind  was  permitted, 
but  not  as  fully  as  it  should  have  been.  The  objections  were 
generally  sustained. 

A  witness  for  plaintiff  whose  deposition  had  been  taken 
testified  that  for  l^ree  years  he  had  been  yardman  for  plain- 
tiff at  the  stockyards,  and  was  then  asked  this  question : 

Q.  Mr.  Taylor,  will  you  explain  the  course  of  business 
in  the  Union  Stockyards  at  South  Omaha,  Neb.,  when  lambs 
or  sheep  are  sold  by  commission  concerns  to  the  purchaser, 
as  to  what  is  done  with  the  lambs?  Just  explain  the  process. 
What  steps  are  taken!     (The  objection  sustained.) 

Plaintiff  then  made  the  following  offer:  Plaintiffs  now 
offer  to  show  by  this  witness,  if  permitted  to  answer,  the  fol- 
lowing: 'Well,  trir,  when  a  bunch  of  sheep  or  lambs  is  sold 
to  the  purchaser,  they  are  sent  to  the  scales  and  weighed  by 
the  man  employed  by  the  Union  Stockyards  Company;  the 
weight  of  these  lambs  is  put  down  on  these  scale  tickets ;  they 
are  then  counted  off  the  scale  by  another  employee  of  the 
Union  Stockyards  Company,  and  the  count  is  put  down  oppo- 
site these  weights ;  these  sheep  are  then  in  the  hands  of  the 
Union  Stockyards  Company  until  such  time  as  the  purchaser 
takes  them  out  of  their  hands,  either  to  deliver  them  to  the 
railroad  company  or  to  drive  them  out  of  the  yards  them- 
selves ;  this  weighing  of  the  sheep  is  as  far  as  the  commission 
firm  goes  with  them ;  after  they  leave  the  scales  they  are  out 
of  our  hands.' 
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Mr.  Barnes :  We  except  to  the  offer  for  the  same  reasons 
as  made  to  the  question. 

The  Court:  Sustained.    (Plaintiffis  except.) 

Similar  offers  were  made  as  to  other  witnesses.  In  ex- 
cluding such  evidence  the  court  ^rred.  Such  witnesses  should 
not,  of  course,  be  permitted  to  state  their  conclusions  as  to 
whose  sheep  they  were  after  a  certain  thing  was  done,  or  what 
was  a  delivery,  or  the  like,  but  should  have  been  allowed 
to  state  the  way  the  business  was  usually  done.  The  ques- 
tions and  offers  did  not  call  for  evidence  of  custom,  strictly 
speaking,  but,  rather,  usage  of  the  business,  and  what  was 
usually  done  under  such  circumstances.  It  was  not  neces- 
sary to  plead  such  a  usage.  Thayer  v.  Coal  Co.,  121  Iowa, 
121 ;  Carter  v.  Sioux  City  Service  Company,  (Iowa)  141  N.  W. 
26. 

A  party  dealing  in  a  particular  market  is  presumed  to 
know  all  customs  of  that  market  bearing  upon  the  transac- 
tion in  question.  Cothran  v.  EUis,  107  111.  413;  Bailey  v. 
Bensley,  87  111.  556 ;  Long  v.  Armshy  Co.,  43  Mb.  App.  253 ; 
Jones,  Evidence  (Pocket  Ed.)  section  57.  This  evidence  had 
a  bearing  on  the  question  of  delivery,  and  was  offered  for 
that  purpose.  If  defendant  had  bought  one  sheep  of  a  farmer, 
there  could  have  been  actual  manual  delivery  by  tying  a  rope 
around  the  animal's  neck  and  handing  the  rope  to  the  buyer, 
or  he  could  turn  the  one  sheep  out  in  the  road  and  let  the 
buyer  drive  it  home.  In  this  case  the  evidence  shows  that 
plaintiff  handled  twenty-five  cars  of  sheep  daily;  that  there 
were  other  commission  men  handling  sheep,  cattle,  and  hogs. 
Defendant  was  present  at  the  yards' at  the  time  he  bought 
these  lambs,  and  could  see  at  a  glance  the  large  number  of 
animals  in  the  different  pens.  He  must  have  known  that  it 
was  necessary  to  have  some  method  by  which  animals,  when 
purchased,  could  be  separated  and  delivered  by  the  seller 
to  the  buyer  without  actual  manual  delivery  of  the  prop- 
erty.   It  was  proper  to  show  how  this  was  done;  that  the 
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sheep  were  at  first  in  plaintiff's  pens,  then  weighed  and 
turned  into  other  pens  over  which  plaintiff  had  no  control, 
and  like  incidents  of  the  business  in  which  defendant  was 
then  engaged,  and  in  the  market  where  he  was  buying. 

III.  The  real  question  in  the  case  is  whether  there  was 
such  a  delivery  of  the  property  as  to  take  the  case  out  of  the 
statute  of  frauds,  or,  rather,  whether  the  evidence  was  suffi- 
cient to  take  the  case  to  the  jury  on  that  issue.  On  the 
merits  of  the  question  as  to  whether  there  was  in  fact  such 
delivery  we  express  no  opinion.  That  is  for  the  jury,  and 
we  hold  there  was  a  jury  question  here.  There  is  another 
matter  which  should  be  first  noticed. 

The  alleged  contract  was  made  in  Nebraska.  Defend- 
ant pleaded  the  statute  of  frauds  of  Nebraska,  but  there  is 

no  proof  on  that  point.  It  is  claimed  by  ap- 
laws:  pre-  pellant  in  argument  that  the  statute  of  Ne- 
braska was  a  matter  of  defense,  and  defendant 
offered  no  proof  as  to  the  laws  of  that  state,  and  this  court 
will  not  take  judicial  notice  of  them,  hence  there  is  nothing 
before  the  court  to  show  that  the  contract  was  not  a  valid 
one  where  made,  and  cites  in  support  of  his  proposition: 
Vamer  v.  Interstate  Exchange,  138  Iowa,  201.  The  point  is 
not  well  taken.  In  that  case  the  question,  stated  briefiy,  was 
this:  Whether  there  had  been  a  failure  of  title  to  land  in 
Missouri  by  reason  of  a  foreclosure  by  notice  and  sale.  There 
was  no  evidence  that  under  the  laws  of  Missouri  such  a  fore- 
closure and  sale  would  pass  title.  In  this  state  such  fore- 
closure must  be  in  equity,  and,  as  we  have  no  such  law  as 
foreclosure  of  a  real  estate  mortgage  by  notice  and  sale,  the 
court  held  to  the  presumption  that  the  law  in  Missouri  was 
the  same  as  Iowa,  in  the  absence  of  proof.  In  Iowa  we  do 
have  a  statute  of  frauds;  and  in  the  absence  of  evidence  the 
presumption  obtains  that  the  Nebraska  statute  is  the  same 
as  ours.  This  is  familiar  doctrine.  The  next  trial  may  be 
on  a  different  theory,  but  this  appeal  must  be  determined 
on  questions  now  raised. 
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IV.  Was  the  evidence  sufficient  to  take  the  case  to  the 
jury  on  the  theory  that  there  was  such  a  delivery  of  the 
5  Sales  ■  stat-  l^-i^bs  as  to  take  the  contract  out  of  the  stat- 
Sefivery^evf-"  ^^^  ^^  ^  what  is  required  to  constitute  a 
dence.  delivery  of  personal  property  in  order  to  take 

a  contract  of  sale  out  of  the  statute  of  frauds  but  two  of 
our  own  cases  are  cited,  and  we  are  unable  to  find  any  others. 
There  are  other  cases  involving  the  question  of  delivery  in 
sales  of  personal  property,  some  of  which  have  some  bearing 
on  the  question  here.    We  shall  refer  to  some  of  them. 

The  term  ''delivery"  is  used  in  the  law  of  sales  in  very 
different  senses,  being  used  in  some  instances  to  denote  a 

change  of  title,  and  in  others  to  denote  change 
of  possession.  35  Cyc.  164.  What  constitutes 
a  delivery  depends  largely  upon  the  character  and  situation 
of  the  property.  In  WUley  v.  Backus,  52  Iowa,  401,  the  gift 
of  a  piano  was  alleged,  but  it  was  held  there  had  been  no 
delivery  because  there  was  no  evidence  that  the  party  claim- 
ing the  gift  was  given  dominion  over  the  piano.  The  opinion 
refers  to  Brown  v.  Wade,  42  Iowa,  647,  and  states  that  in 
that  case  ''dominion  over  the  cattle  was  given  by  the  seller  to 
the  purchaser,  and  this  was  all  that  was  required.''  That 
was  a  case  involving  delivery  under  the  statute  of  frauds 
and  will  be  again  referred  to. 

In  Dysart  Bank  v.  Weinstein,  152  Iowa,  260,  the  ques- 
tion was  as  to  delivery  of  a  mass  of  eighty-five  tons  of  scrap 
iron  under  the  statute  regarding  conditional  sales.  The  case 
has  some  bearing  as  to  what  is  necessary  to  constitute  a  de- 
livery because  of  the  character  and  situation  of  the  property. 

Welch  V.  Spies,  103  Iowa,  389,  involved  the  question 
of  delivery  of  com  in  crib  which  had  not  been  weighed  or 
measured,  and  whether  the  title  passed,  even  though  some- 
thing remained  to  be  done  to  fix  the  rights  of  the  parties, 
and  the  court  said  that  the  intent  of  the  parties  is  of  control- 
ling importance,  citing  again,  among  other  cases,  Brown  v. 
Wade,  42  Iowa,  647,  to  which  we  shall  now  refer.    That  was 
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a  case  involving  the  question  as  to  whether  there  had  been 
such  a  delivery  of  cattle  as  to  take  the  sale  out  of  the  stat- 
ute of  frauds.  The  seller  pointed  out  certain  cattle  of  his 
which  were  running  with  others  in  the  pasture  and  desig- 
nated their  price,  which  the  purchaser  agreed  to  take  as  they 
were,  and  at  the  stipulated  price.  These  facts  were  held 
sufficient  to  take  the  sale  out  of  the  statute,  the  court  saying : 

Nothing  more  should  be  required  than  what  is  usual,  con* 
venient,  and  proper.  .  .  .  All  that  was  necessary  to  com- 
plete the  sale  was  that  the  right  of  dominion  over  them  should 
be  transferred  from  Brown  to  Davis.  To  this  end  it  could  not 
be  necessary  that  Davis  should  take  them  into  his  manual 
custody,  and  drive  them  oflE  the  range,  or  remove  them  to  an- 
other part  of  it.  The  interest  and  the  convenience  of  the  pur- 
chaser required  that  the  cattle  should  •  remain  where  they 
were,  and  he  had  the  right  to  leave  them  there.  It  was  only 
necessary  that  the  cattle  should  be  pointed  out,  that  Brown 
should  agree  that  Davis  might  have  them  in  part  pay  for  the 
land,  and  that  Davis  should  agree  to  take  them  as  such  pay- 
ment where  they  were  and  as  they  were,  and  then  the  delivery 
was  complete.  Davis  might  afterward,  without  any  further 
act  or  consent  of  Brown,  take  the  cattle  into  his  manual  cus- 
tody, and  if  they  had  died,  or  been  stolen,  before  such  manual 
custody  was  complete,  there  can  be  no  doubt  that  Davis  would 
have  been  obliged  to  bear  the  loss. 

So  in  this  case  the  cattle  had  been  driven  to  the  scales, 
been  separated,  turned  into  other  pens  over  which  plaintiff 
had  no  control,  and  so  far  as  the  evidence  shows  all  the  de- 
fendant had  to  do  was  to  go  and  get  his  lambs.  The  evi- 
dence was  excluded  as  to  the  usual  method  of  disposing  of 
the  lambs  after  they  were  turned  into  the  company's  yards 
from  the  scales,  so  that  it  does  not  appear  as  to  how  pay- 
ment would  be  made  by  the  defendant,  or  how  they  would 
be  billed  out  or  shipped. 

In  Thompson  v,  Frakes,  112  Iowa,  585,  the  only  other 
Iowa  case  involving  the  question  of  delivery  under  the  stat- 
ute of  frauds,  it  was  held  that  the  question  of  intent  was  a 
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factor  always  to  be  concddered.  Decisions  of  other  states 
are  cited  and  argued  in  which  the  words  *' accept  and  re- 
ceive/' are  construed,  and  as  to  what  is  an  acceptance  and 
a  receipt.  It  should  be  noted  that  the  English  statute  pro- 
vides, in  substance,  that  no  sale  of  personal  property  shall 
be  good  '^  except  the  buyer  shall  accept  part  of  the  goods  so 
sold  and  actually  receive  the  same."  The  statutes  of  many 
of  our  states  are  similar,  while  our  statute  provides  that  evi- 
dence is  not  admissible  when  ''no  part  of  the  property  is 
delivered,"  etc.  There  may  be  no  great  distinction  in  this 
respect,  but  there  is  some.  Delivery  does  involve  acceptance 
in  a  sense,  to  this  extent,  intent  to  take  the  properly,  and 
the  right  to  exercise  dominion  and  ownership  over  it.  Some 
of  the  cases  in  other  states  go  so  far  as  to  hold  that  there 
must  be  some  uneqifivocal  act  on  the  part  of  the  vendee  in- 
dicating an  acceptance  after  the  vendor  had  performed  what 
his  oral  agreement  called  for,  and  that  such  acts  must  relate 
to  some  dealing  with  the  property  itself  after  the  delivery. 
Our  cases  have  not  gone  so  far,  and  we  think  under  our 
statute  it  is  not  necessary  to  do  so. 

On  this  question  of  receipt  and  acceptance  we  find  a 
recent  case,  which  has  not  been  cited,  but  which  states  the 
rule  so  clearly  we  shall  quote  from  it.  The  case  is  Beedy  v, 
Brayman  Co,,  108  Me.  200  (79  Atl.  721,  36  L.  R.  A.  [N.  S.] 
76),  where  it  is  said: 

There  may  be  a  complete  delivery  at  common  law  with- 
out either  receipt  or  acceptance  under  the  statute.  The  for- 
mer is  the  act  of  the  vendor ;  while  receipt,  which  aflfects  the 
possession,  and  acceptance,  which  affects  the  title,  are  the  acts 
of  the  purchaser,  and  l)0th  receipt  and  acceptance  are  essen- 
tial. Nor  can  such  receipt  and  acceptance  be  shown  by  words 
alone,  where  such  words  are  part  of  the  alleged  oral  bargain 
and  sale.  But  receipt  and  acceptance  need  not  be  contem- 
poraneous with  the  alleged  contract,  if  made  in  pursuance  of 
it ;  nor  need  they  be  simultaneous.  The  former  may  precede 
or  follow  the  latter.  No  act  of  the  vendor  alone  can  be  ef- 
fective to  make  delivery,  without  receipt  and  acceptance, 
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and  take  the  case  out  of  the  statute.  If  the  vendee  does  any 
act  to  the  goods  of  wrong  if  he  be  not  their  owner,  and  of 
right  if  he  be  their  owner,  the  doing  of  the  act  is  evidence 
that  he  had  accepted  them.  These  principles  are  so  well  es- 
tablished as  to  require  no  citation  of  authorities. 

That  is  a  Maine  case,  under  a  statute  which,  we  take  it, 
is  similar  to  the  English  act.  The  case  last  cited  goes  to  the 
extreme,  perhaps  in  one  respect,  in  holding  that  an  offer  by 
the  vendee  to  sell  to  a  third  person  was  sufficient  of  itself  to 
take  the  sale  out  of  the  statute. 

The  question  as  to  whether  the  vendor  has  or  has  not  lost 
his  lien  has  not  been  considered  in  any  of  our  cases.  The  de- 
cision in  Brown  v.  Wade,  supra,  has  never  been  questioned. 
Intent  to  pass  title,  with  dominion,  or  the  right  of  domin- 
ion over  the  property  transferred  to  the  purchaser,  is  a  suffi- 
cient delivery,  under  our  statute  and  decisions,  to  take  the 
sale  or  contract  out  of  the  statute  of  frauds. 

In  the  case  at  bar  the  transaction  and  sale  were  negotiated 
in  a  public  market ;  the  vendors,  it  would  seem,  did  everything 
they  could  do  toward  complete  delivery.  The  evidence  shows 
that  after  the  lambs  were  weighed  defendant  asked  plaintiff's 
salesman  if  he  could  sell  the  lambs  for  him  (defendant). 
This,  with  the  statement  by  defendant  to  the  witness  Powell 
that  he  had  bought  the  lambs,  his  going  to  the  office  to  pay 
for  them,  the  fact  that  after  weighing  them  they  were  put  into 
pens  over  which  plaintiff  had  no  control,  and  the  other  cir- 
cumstances shown,  was  clearly  enough  to  take  the  case  to 
the  jury. 

V.  As  to  the  plaintiff's  right  to  resell.  Plaintiff  did 
not  retake  possession  of  the  property  as  its  own,  or  with 

the  intention  of  rescinding  or  abandoning  the 
'  o/^oIltTact^^      sale,  at  least  it  would  be  a  question  for  the 

g  o  reae  .  ,^^  whether  or  not  it  did  so.  Nor  does  plain- 
tiff claim  to  have  taken  and  resold  the  property  under  a  lien. 
The  claim  is  that  there  had  been  a  completed  sale  and  de- 
livery; that  title  had  passed  to  defendant;  that  thereafter 
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defendant  abandoned  the  lambs  and  plaintiff  resold  them  as 
a  matter  of  necessity;  that  it  was  its  duty  to  resell  them  to 
minimize  the  damages  sustained  by  defendant's  conduct,  and 
in  reselling  the  lambs  plaintiff  did  so  as  agent,  or  trustee, 
by  necessity  for  the  defendant.  In  35  Cyc.  520,  521,  the 
rule  is  stated  in  this  way:  **The  rule  is  well  settled  that, 
where  the  goods  are  in  his  possession,  the  seller  may,  with- 
out committing  a  breach  of  the  contract,  resell  the  goods, 
if  the  original  buyer  refuses,  without  justifiable  cause,  to 
receive  and  pay  for  them,  and  may  recover  the  loss  sustained 
in  the  difference  between  the  contract  price  and  the  price 
received  on  resale,  the  expenses  of  making  the  sale,  and,  in 
addition,  the  cost  of  storage,  interest,  and  an  allowance  for 
his  time  as  agent  in  reselling/'  See,  also,  Vanstory  Clothing 
Co,  V.  Stadiem,  149  N.  C.  6  (62  S.  E.  778) ;  McMiUan  v. 
Heaps,  85  Neb.  535  (123  N.  W.  1041) ;  Armshy  Co.  v,  Ray^ 
mond,  90  Neb.  553  (134  N.  W.  174);  Devine  v,  Warner, 
76  Conn.  229  (56  Atl.  563) ;  Gilly  v.  Henry,  8  Mart.  (0. 
S.)  402  (13  Am.  Dec.  291).  The  rule  that  vendor  may 
resell  applies  to  cases  where  the  title  has  passed  as  well 
as  to  executory  contracts  of  sale.  Van  Brocklen  v,  SmealUe, 
140  N.  Y.  70  (35  N.  B.  415) ;  McMillan  v,  maps,  supra; 
Vanstory  Clothing  Co.  v.  Stadiem,  supra;  Devine  v,  Warner, 
supra.  It  appears  in  the  case  at  bar,  that  two  days  after 
it  is  claimed  defendant  abandoned  the  lambs  the  Stock- 
yards Company  turned  the  lambs  back  to  plaintiff,  or  plain- 
tiff  took  possession  of  them,  after  sending  defendant  a 
telegram  that  it  would  do  so,  and  sell  to  his  account.  The 
fact  that  the  question  of  delivery  under  the  statute  of 
frauds  is  involved  does  not  change  the  rule  as  to  this  matter 
of  reselling,  for  the  reason  that,  if  there  had  been  such  a 
delivery  as  to  take  the  sale  out  of  the  statute,  there  was  a 
valid  contract  just  the  same  as  though  the  statute  of  frauds 
was  not  in  question.  The  sale  would  then  be  the  same  as 
any  other  sale  of  personal  property. 
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For  the  errors  pointed  out,  the  judgment  is  Reversed, 
and  the  ease  Remanded. 


Deemer^  J.  (concurring). — I  agree  to  the  conclusion, 
but  do  not  agree  to  the  holding  that  testimony  of  the  local 
custom  at  the  stockyards  was  admissible;  it  not  appearing 
that  defendant  had  any  knowledge  of  such  custom.  So  far 
as  shown  he  was  a  stranger  to  the  customs.  Testimony  of 
such  local  custom  should  not  be  admitted  for  the  purpose 
of  showiiig  a  delivery  to  satisfy  the  statute  of  frauds ;  if  not 
ofiFered  for  that  purpose,  it  was  not  admissible  at  all.  The 
only  issue  to  which  it  could  relate  was  whether  or  not  there 
was  such  a  delivery  as  satisfied  our  statute  of  frauds.  I 
think  there  was  testimony  of  such  delivery,  but  I  am  im- 
pressed that  testimony  of  a  local  custom  which  will  now  be 
accepted  upon  a  retrial  will  lead  to  error  and  confusion  and 
perhaps  erroneous  instructions  as  to  effect  of  local  custom. 
In  support  of  my  view,  see  Rindskoff  v.  Barrett,  14  Iowa,  101. 


Independent  Scnooi.  District  op  Perry,  Iowa,  Appellee, 
v.  ^I.  M.  Hall,  et  al.,  Appellees.    Cedar  Rapids  National 
.  Bank,  Intervener-Appellant. 

Schools:      BUILDING  CONTRACTS :      CLAIMS  OF  SUBCONTRACTORS  :      ENPORCE- 

1  MENT.  Subcontractors  have  no  lien  for  material  furnished  for  the 
construction  of  a  public  building,  either  upon  the  building  itself 
or  upon  the  funds  in  the  hands  of  the  corporation  due  the  principal 
contractor.  Their  only  redress  is  against  the  funds  in  the  hands 
of  the  corporation,  and  to  preserve  any  preference  right  thereto 
they  must  file  their  claims  with  the  proper  officer  of  the  corporation 
within  thirty  days,  as  provided  by  the  statute;  by  filing  their 
claims  after  the  expiration  of  the  thirty  days  they  stand  in  no 
better  situation  than  the  general  creditors  of  the  contractor. 

Same:     settlement  of  claims:    action  by  corporation.    The  bring- 

2  ing  of  an  action  by  a  corporation  to  settle  and  adjudicate  the  claims 
of  subcontractors  and  others  claiming  the  funds  in  its  hands  due  the 


\ 
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principal  contractor  for  the  construction  of  a  public  building,  does 
not  give  the  subcontractors  or  an  assignee  of  the  funds  any  right  as 
between  themselves  which  thej  would  not  otherwise  hate  had. 

Same:    priority  or  claims:    rights  of  assionek.    The  provision  in  a 

3  building  contract  between  the  corporation  and  the  principal  con- 
tractor, simplj  authorizing  the  corporation  to  retain  sufficient  funds 
to  meet  any  liens  or  claims,  which,  if  established,  the  owner  of  the 
premises  would  be  liable  for  and  the  contractor  chargeable  with, 
will  not  give  subcontractors  failing  to  file  their  claims  within  the 
statutory  time  any  preference  right  to  funds  still  due  the  contractor, 
as  against  his  assignee  of  the  fund. 

Same:    assignment  or  funds:    rights  of  assionek.    An  assignment 

4  of  funds  due  the  contractor  for  the  construction  of  a  public  build- 
ing, and  remaining  in  the  hands  of  the  corporation,  carried  with  it 
the  right  of  the  assignee  to  receive  the  same,  as  against  subcon- 
tractors who  failed  to  file  their  claims  with  the  corporation  within 
the  statutory  time. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 


Tuesday,  April  8,  1913. 

AoTiON  by  subcontractors  to  establish  claims  for  material 
furnished  in  the  erection  of  a  certain  school  building  under 
the  provisions  of  section  3102.  Cedar  Bapids  National  Bank, 
Intervener,  claiming  under  an  assignment  from  the  principal 
contractor.  Decree  and  judgment  for  subcontractors.  Inter- 
vener bank  appeals. — Reversed, 

Redmond  &  Stewart,  for  appellant. 

E.  J.  Kelly,  Deacon,  Oood,  Sargent  cfe  Spangler  and 
Eeald  &  Lockwood,  for  appellees. 

Qaynob,  J. — ^Plaintiff  is  an  independent  school  district 
organized  under  the  laws  of  this  state.  On  October  21,  1909, 
plaintiff  entered  into  a  written  contract  with  defendant  Hall 
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to  construct  for  it  a  high  school  building  at  the  agreed  price 
of  approximately  $25,838.  The  exact  amount  is  not  material 
under  the  issues  in  this  case.  Hall  began  the  construction  of 
said  building  under  said  contract,  and  completed  it  in  Feb- 
ruary, 1911.  The  plaintiff  district  paid  to  or  for  Hall  during 
the  construction  thereof  certain  sums  of  money  to  be  applied 
on  the  contract,  and  the  same  was  paid  in  accordance  with  the 
terms  of  the  contract.  At  the  time  this  action  was  commenced 
there  was  a  balance  due  Hall  on  the  contract  of  $4,965,  and 
there  were  at  that  time  certain  subcontractors  holding  claims, 
unpaid,  for  material  furnished  to  Hall  for  and  used  in  the 
construction  of  said  building,  all  of  whom  are  made  parties 
defendant  herein  with  the  said  Hall,  and  each  of  whom  claim 
a  lien  on  the  funds  in  the  hands  of  the  district  to  the  amount 
of  his  claim.  On  the  10th  day  of  May,  1911,  plaintiff  brought 
this  action  under  and  by  virtue  of  section  3103  of  the  Code, 
alleging  in  its  petition  that  the  building  had  been  completed ; 
that  there  is  a  balance  due  Hall  in  the  hands  of  the  district 
of  $4,965 ;  that  there  are  certain  claims  for  material  furnished 
by  subcontractors  that  remain  unpaid,  and  asking  that  the 
amount,  priority,  mode,  and  time  of  payment  of  the  said 
claims,  to  the  extent  of  the  balance  due  Hall  under  the  con- 
tract, be  by  the  court  adjudicated  and  determined,  and  tender- 
ing into  court  the  said  balance  of  $4,965. 

In  the  action  so  brought  by  the  plaintiff,  all  the  parties 
hereinafter  mentioned  appeared  and  filed  answers  or  cross- 
petitions  setting  out  therein  their  respective  claims,  the  amount 
thereof,  and  claiming  a  lien  on  the  funds  in  the  hands  of  the 
district  belonging  to  Hall.  On  the  9th  day  of  November,  1911, 
and  while  this  cause  was  pending  and  undetermined,  the  Cedar 
Rapids  National  Bank  filed  its  petition  of  intervention,  claim- 
ing the  funds  in  the  hands  of  the  district  under  and  by  virtue 
of  an  assignment  thereof  made  by  Hall  to  it  for  money  ad- 
vanced to  be  used  in  the  construction  of  said  building,  and 
asking  that  intervener  have  judgment  against  Hall  for  the 
amount  of  its  claim,  and  that  its  claim  be  judged  superior 

Vol.  159  lA.— 39 
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and  paramount  to  the  claims  of  each  and  all  of  the  defendants 
and  other  cross-petitions  in  and  to  the  funds  in  the  hands  of 
the  district. 

Upon  the  issues  thus  tendered,  the  cause  was  tried, to  tho 
court  and  a  judgment  and  decree  entered  by  the  court,  which 
so  far  as  is  material  to  this  controversy  is  as  follows : 

(1)  The  court  finds  that  in  the  following  named  cases 
claims  were  filed,  duly  verified,  with  the  secretary  of  the  plain- 
tiff district,  and  also  with  the  treasurer  of  the  said  district, 
within  thirty  days  from  the  date  of  the  last  item  of  their  re- 
spective accounts,  and  that  the  defendants  named  hereinafter 
are  each  entitled  to  have  their  claims  paid  out  of  the  funds 
tendered  into  the  court  in  the  following  amounts,  to  wit : 

McCoU  Lumber  Company  $   579.42 

Jones  Electric  Company 117.15 

T.  J.  Gilbert  14.38 

S.  Hanson  Lumber  Company 202.09 

P.  Van  Sittert  Company  177.68 

Jewett  Lumber  Company 346.89 

National  Wood  Works   18.87 

Cedar  Rapids  Door  &  Sash  Co 2,541.28 

Making  a  total  of  $3,997.86 

(2)  The  court  further  finds  that  each  of  the  following 
defendants  are  entitled  to  a  judgment  against  the  defendant 
M.  M.  Hall  in  the  following  amounts  set  opposite  their  names, 
to  wit: 

Henry  Miller    $  25.83 

Spahn  Rose-  Lumber  Company 114.84 

Hydraulic  Pressed  Brick  Co 287.00 

Cardiff  Gypsum  Plaster  Company 59.84 

Kint  Lumber  &  Coal  Co 791.01 

City  of  Perry 25.00 

George  T.  Gadd  Hardware  Co 323.78 

E.  K.  Larimer  Hardware  Co 54.42 

Making  a  total  of  $1,681.72 

And  that  said  defendants  last  above  named  filed  their 
claims,  duly  verified,  with  the  secretary  and  treasurer  of  the 
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plaintiff  district,  but  not  within  thirty  days  from  the  last 
item  on  their  respective  accounts;  but  they  are  each  entitled 
as  against  the  Cedar  Bapids  National  Bank  of  Cedar  Bapids, 
intervener,  to  participate  pro  rata  according  to  their  respect- 
ive shares,  in  the  fund  which  shall  remain  after  paying  in 
full  the  claims  hereinbefore  mentioned,  and  the  amount,  so 
received  by  each  of  these  named  defendants,  shall  be  credited 
upon  the  judgments  that  they  hereby  obtain  against  M.  M. 
Hall,  and  the  court  finds  that  Cedar  Rapids  National  Bank 
of  Cedar  Bapids  is  not  entitled  to  participate  in  the  funds 
tendered  into  court  by  plaintiff  until  after  the  payment  in 
full  of  all  claims  hereinbefore  allowed,  and  the  Cedar  Bapids 
National  Bank  of  Cedar  Bapids  is  hereby  given  a  judgment 
against  M.  M.  Hall  in  the  sum  of  $4,683.41,  at  7  per  cent 
and  for  attorney's  fees  at  $156.37,  at  6  per  cent. 

From  the  judgment  so  entered,  the  intervener  the  Cedar 
Bapids  National  Bank  alone  appeals. 

No  question  is  made  as  to  the  right  of  those  claimants, 
above  named,  who  filed  their  claims  within  the  time  prescribed 
by  section  3102  of  the  Code.  The  only  controversy  presented 
by  and  argued  on  this  appeal  is  that  between  the  intervener, 
Cedar  Bapids  National  Bank,  and  those  subcontractors  who 
did  not  file  their  claims  with  the  district  within  thirty  days 
from  the  furnishing  of  the  last  of  the  material. 

The  question  for  our  determination,  therefore,  is,  Which 
of  these  parties,  under  the  law,  has  the  right  to  be  first  paid 
out  of  the  fund  in  the  hands  of  the  district!  It  becomes  im- 
portant therefore  to  inquire  into  and  determine : 

I.    What  the  rights  of  these  subcontractors  were  at  the 

time  in  and  to  the  funds  in   controversy. 

building  con-     Whatever  rights  they  had  must  rest  on  and 

tracts : 

claims  of  sub-    be  found  in  section  3102  of  the  Code,  which 

contractors :  ' 

enforcement.         reads  aS  f oUoWS  : 

Every  person,  who  as  subcontractor,  shall  furnish  ma- 
terials for  the  construction  of  any  public  building,  or  other 
improvement,  shall  have  a  claim  against  the  public  corpora- 
tion constructing  such  building  or  improvements,  for  the 
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value  of  such  material,  not  in  excess  of  the  contract  price 
therefor,  and  such  corporation  shall  not  be  required  to  pay 
any  such  claim  before  or  in  any  different  maimer  from  that 
provided  under  the  principal  contract.  Such  claim  shall  be 
made  by  filing  with  the  public  officer,  through  whom  the  pay- 
ment is  to  be  made,  an  itemized,  sworn  statement  of  the  de- 
mand, within  thirty  days  after  the  performance  of  the  last 
labor  or  the  furnishing  of  the  last  material,  and  such  claims 
shall  have  priority  in  the  order  in  which  they  are  filed. 

The  question  here  presented  has  been  several  times  before 
this  court,  and  this  court  has  construed  this  statute,  and  it 
has  been  said  that  the  general  law  and  the  provisions  of  the 
statute,  giving  $i  lien  to  mechanics  and  materialmen,  has  no 
application  under  this  statute ;  that  there  is  no  provision  in 
this  statute  for  a  lien  and  no  duty  or  obligation  rests  on  the 
part  of  the  corporation  to  protect  the  interests  of  a  subcon- 
tractor, nor  does  the  subcontractor,  under  this  statute,  have 
any  right  to  participate  in  the  funds,  until  the  claim  is  filed 
in  strict  accordance  with  the  requirements  of  the  statute,  and 
the  corporation  can  be  made  liable  in  no  other  way  than  by 
the  filing  of  the  claim  with  its  proper  officer  within  the  time 
limited  in  the  statute,  and  then  only  to  the  extent  that  the 
payments  provided  in  the  contract  remain  unpaid.  The 
filing  of  the  claim  after  thirty  days  does  not  create  a  lien 
upon  the  building  in  favor  of  the  laborer  or  materialman,  or 
upon  the  fund  due  the  principal  contractor  for  erecting  the 
building.  That  is,  the  fact  that  material  has  been  furnished 
for  the  construction  of  the  building  does  not  create  under  this 
statute  a  lien  upon  the  building,  or  the  fund  due  the  principal 
contractor  for  the  erection  of  the  building. 

In  Whitehouse  v.  American  Surety  Co.,  117  Iowa,  328,  it 
was  said : 

Does  the  statute  (being  the  statute  in  question)  create 
a  lien  upon  the  funds  of  the  principal  contractor?  No  lien 
is  created  on  the  building  or  improvement.  Indeed,  it  is 
doubtful  if  one  could  be  created  thereon.    The  lien,  if  any, 
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must  be  upon  the  fund  in  the  hands  of  the  corporation.  But 
the  statute  does  not  say  that  it  is  a  lien.  It  says  that  the 
laborer  shall  have  a  claim  against  the  corporation  for  the 
value  of  his  services,  and  that  such  claims  shall  have  priority 
in  the  order  in  which  they  are  filed.  This  to  our  minds  sim- 
ply gives  labor  claimants  a  preference,  and  does  not  in  any 
sense  create  a  lien.  Affirmative  action  on  the  part  of  the 
claimants  is  needed  to  secure  this  preference,  and  failure  to 
take  this  action  defeats  the  claim.  Statutes  providing  merely 
for  preference  do  not  create  liens.  At  most,  the  laborer  has 
an  equitable  right  or  remedy  as  distinguished  from  a  lien, 
and  that  without  some  action  on  his  part  no  lien  is  created. 
This  action  he  is  not  compelled  to  take,  and,  until  taken  and 
an  order  secured,  he  has  no  lien  upon,  or  right  to,  the  funds 
in  the  hands  of  the  corporation. 

Prom  this  decision  it  is  evident  that,  to  entitle  these  sub- 
contractors to  participate  in  or  be  paid  out  of  this  fund,  some 
affirmative  action  must  be  taken  on  their  part,  and  the  affirma- 
tive action  required  is  that  provided  for  in  the  statute  itself. 
To  acquire  any  right  to  the  fund  in  the  hands  of  the  corpora- 
tion, it  was  necessary  that  the  provisions  of  this  statute  should 
be  strictly  followed,  and  that  an  itemized  sworn  statement  of 
the  labor  performed  or  material  furnished,  be  filed  with  the 
public  officer,  through  whom  payment  is  to  be  made,  within 
thirty  days  after  the  furnishing  of  the  last  of  the  material 
for  which  claim  is  made. 

In  the  case  of  McOilUvray  Bros,  v.  Township  of  Barton, 
96  Iowa,  629,  this  court  said,  discussing  the  statute  in 
question : 

It  was,  by  requiring  claimants  to  present  their  demands 
under  the  sanctity  of  an  oath,  to  thus  insure  the  correctness 
of  the  demands  and  to  prevent  the  making  of  illegal  and  im- 
proper demands  upon  the  corporation.  The  rights  of  the 
claimants  can  be  had  only  upon  the  full  compliance  with  the 
requirements  of  the  statute,  and  it  is  no  hardship  to  insist 
that  claimants  for  public  funds  shall  comply  with  the  stat- 
utory provisions  enacted  for  the  protection  of  the  public  and 
its  officers  in  the  discharge  of  its  duties.    We  have  held  that, 
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if  such  a  claim  be  not  filed  within  the  time  fixed  by  the  stat- 
ute, the  remedy  provided  for  by  the  statute  is  not  available 
to  the  claimants.  This  right  is  given  by  statute,  and  the 
party  to  be  benefited  thereby  must  clearly  bring  himself 
within  the  provisions  of  the  statute.  The  liability  of  the  de- 
fendants to  pay  must  be  determined,  so  far  as  the  statement 
was  concerned,  by  what  was  filed  within  thirty  days  after  the 
last  item  of  material  was  furnished.  No  subsequently  filed 
claim  could  avail  the  plaintiffs,  and  it  is  equally  clear  that, 
if  insufBcient  statement  was  filed  within  the  thirty  days,  no 
amendment  thereto,  after  the  expiration  of  thirty  days,  could 
make  it  good  and  binding  upon  the  district 

In  the  Empire  State  Security  Co.  v.  City  of  Des  Moines, 
found  in  152  Iowa,  547,  in  speaking  of  this  statute,  this  court 
said: 

It  merely  provides  a  method  by  which  the  subcontractor 
or  materialman  may  acquire  a  right  to  be  paid  by  the  pub- 
lic corporation  out  of  such  portion  of  the  contract  price  as 
has  not  been  paid  to  the  contractor  in  accordance  with  the 
terms  of  the  contract.  The  public  corporation  is  under  no 
obligation  to  protect  the  subcontractor  or  materialman  in 
such  case  until  such  statement  as  is  required  by  the  statute 
is  filed  within  the  time  specified,  and  as  the  filing  in  this  case 
was  more  than  thirty  days  after  the  furnishing  of  the  last 
of  the  material,  for  which  claim  is  made  in  such  statement, 
no  obligation  to  the  person  so  filing  has  ever  arisen  on  the 
part  of  the  city. 

From  the  foregoing,  it  is  apparent  that  the  filing  of  these 
claims  with  the  district  after  thirty  days  created  no  right  on 
the  part  of  the  claimants  to  the  fund  in  the  hands  of  the 
district  now  in  controversy.  Having  failed  to  avail  themselves 
of  this  provision  of  the  statute  made  for  their  benefit,  they 
thereby  waived  all  rights  which  they  otherwise  might  have 
had  to  this  fund.  Having  failed  to  file  their  claims  within 
the  time,  and  in  the  manner  prescribed  in  the  statute,  they 
acquired  no  right  as  against  the  district,  and  no  right  to  the 
fund  in  the  hands  of  the  district  belonging  to  Hall.  They 
stood  then  simply  as  general  creditors  of  Hall,  insisting  upon 
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recognition  and  rights  under  a  statute  which  gave  them  no 
rights  against  the  district,  or  to  the  funds  in  the  hands  of 
the  district,  because  of  their  failure  to  avail  themselves  of 
its  provision,  and  to  do  that  which,  under  the  law,  entitled 
them  to  the  recognition  asked. 

II.  We  proceed  now  to  determine  whether  or  not  the 

bringing  of  this  action  by  the  plaintiff  dis- 

2     Saico  *  86ttl^  ' 

ment  of  trict,  making  these  parties  defendants,  and 

claims :  ac- 
tion by  cor-        their  appearance  in  that  action,  setting  up 

their  claims,  gave  them  any  other  or  different 
rights  to  the  fund  in  question  than  they  otherwise  would 
have  had  as  against  the  intervener,  the  Cedar  Rapids  Na- 
tional Bank.  This  action  was  commenced  under  section  3103 
of  the  Code,  which  provides:  *'Any  party  interested  may 
cause  an  adjudication  of  the  amount,  priority,  mode  and  time 
of  payment  of  such  claims,  by  an  equitable  action  in  the  dis- 
trict court  of  the  proper  county.  In  such  action  the  court 
may  assess  a  reasonable  attorney's  fee  against  the  party  filing 
in  favor  of  such  corporation."  This  section  provides  a  means 
by  which  any  party  interested  may  procure  an  adjudication 
of  the  rights  of  parties  claiming  under  section  3102  of  the 
fund  therein  referred  to.  The  bringing  of  an  action  under 
this  section  is  not  an  admission  of  any  right  to  or  in  the  fund 
on  the  part  of  the  principal  contractor  or  subcontractors,  and 
the  bringing  of  the  action  adds  nothing  to  the  right  of  such 
claimants  against  the  district,  or  to  the  fund  in  the  hands  of 
the  district,  and  in  this  case  the  bringing  of  this  action  by 
the  plaintiff  placed  the  parties  to  the  action  in  no  better  posi- 
tion to  insist  upon  a  right  to  participate  in  the  funds  than 
they  would  have,  had  no  action  been  brought,  and  no  better 
right  to  the  fund  in  the  hands  of  the  district  than  they  would 
have  had  had  they  been  pressing  their  claims  on  their  own 
motion  against  the  district. 

III.  It  is  insisted,  however,  that  by  reason  of  the  pro- 
visions in  the  contract  between  the  district  and  the  principal 
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contractor,  Hall,  under  which  the  building  was  constructed, 
3    Sauk:  prior-      these  defendants  are  entitled  to  be  paid  out  of 
lights  of  *ai^' '    ^^^  fund  in  controversy  to  the  exclusion  of  the 
signee.  intervener  bank.     The  provision  of  the  con- 

tract relied  on  is  as  follows : 

If  at  any  time  there  shall  be  evidence  of  sjiy  lien  or 
claim,  for  which,  if  established,  the  owner  of  the  premises 
might  become  liable,  and  which  is  chargeable  to  the  con- 
tractor, the  owner  shall  have  the  right  to  retain  out  of  any 
payments  then  due,  or  thereafter  to  become  due,  an  amount 
sufficient  to  completely  indemnify  it  against  such  lien  or 
claim.  Should  there  prove  to  be  any  such  claim  after  all 
payments  are  made,  the  contractors  shall  refund  to  the  owner 
all  moneys  that  the  latter  may  be  compelled  to  pay  in  dis- 
charge of  any  lien  on  such  premises  made  obligatory  in  con- 
sequence of  the  contractor's  default. 

These  defendants,  relying  upon  this  provision  of  the  con- 
tract, claim  a  right  to  the  fund  in  controversy,  and  in  support 
of  their  claim  cite  the  case  of  School  District  v.  Mardis,  found 
in  106  Iowa,  295.  This  claim,  however,  is  not  well  taken,  for 
the  reason  that  in  the  instant  case  the  district  does  not  under- 
take to  pay  for  labor  or  material  furnished  by  subcontractors, 
where  the  claims  remain  unpaid,  nor  does  it  reserve  the  right 
to  withhold  payment  from  the  original  contractor  until  such 
claims  are  settled  or  released.  In  the  contract  in  the  Mardis 
case  it  was  stipulated  and  agreed  between  the  district  and 
the  principal  contractor  that  upon  notice  of  the  existence  of 
any  claim  for  mechanic's  liens  for  labor  or  material  furnished 
by  subcontractors,  or  in  case  any  such  labor  or  material  re- 
mained unpaid  for  by  the  principal  contractor,  the  district 
should  have  the  right  to  withhold  payment  from  the  principal 
contractor  until  such  liens,  claims,  or  demands  were  settled 
or  released.  This  was  a  right  reserved  by  the  district  and 
consented  to  by  the  principal  contractor  for  the  benefit  of 
laborers  and  materialmen,  who  had  furnished  labor  or  ma- 
terial, which  went  into  the  construction  of  the  building.    This 
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was  a  contract  that  these  parties  had  a  right  to  make,  and  it 
was  a  contract  that  the  parties,  for  whose  benefit  it  was  made, 
might  avail  themselves  of.  In  the  Mardis  case  the  facts  are 
very  like  the  facts  in  this  case.  The  defendants  were  subcon- 
tractors who  had  not  established  their  claims  as  required  by 
section  3102.  The  People's  Savings  Bank  claimed  under  an 
assignment.  The  court  held  against  the  claim  of  the  assignee 
and  in  favor  of  the  subcontractors.  The  court  in  commenting 
on  the  contract  in  that  case  said : 

Unless  the  district  had  a  right  to  withhold  the  funds 
until  the  subcontractors  were  paid,  such  funds  should  be 
turned  over  to  the  Peoples  Savings  Bank  and  the  Gilcrests 
under  the  order  and  the  assignment.  ...  It  is  conceded 
the  district  could  provide  in  its  agreement  for  the  pajrment 
of  all  debts  for  material  and  labor  before  the  15  per  centum 
of  the  price  should  be  available,  and  we  think  this  is  the  evi- 
dent purport  of  the  contract.  In  unmistakable  terms  the  dis- 
trict reserves  the  right  to  withold  payment  in  case  labor  or 
materials  remain  unpaid  for.  In  other  words,  the  district 
is  not  required  to  pay  Mardis  until  he  has  paid  for  the  labor 
and  material  used  in  construction,  which  furnished  the  basis 
of  compensation.  Satisfaction  of  these  is  made  a  condition 
precedent  to  recovery  by  him  if  the  district  so  elects.  Through 
their  order  and  assignment  the  appellant  acquired  only  such 
interest  in  the  fund  as  Mardis  had ;  and,  as  he  could  not  en- 
force payment  before  the  settlement  or  release  of  the  indebt- 
edness for  materials  and  labor,  these  assignees  could  not.  By 
biringing  the  action  the  plaintiflP  waived  this  election  to  with- 
hold the  funds,  on  condition  that  it  be  applied  pro  rata  in 
satisfaction  of  the  debts  protected  by  the  contract.  The  clear 
implication  is  that  defendant  may  thus  insist  upon  the  appli- 
cation of  the  fund,  for  this  could  be  its  only  interest  in  with- 
holding it,  and  the  court  sajrs  that  the  only  condition  in  the 
bond  upon  which  the  right  to  withhold  the  money  from  the 
principal  contractor  is  that  the  claims  be  for  labor  and  ma- 
terial furnished,  and  that  they  remain  unpaid  for  by  the 
principal  contractor. 

So  it  was  held  in  this  case  that  the  contract  relied  upon 
in  the  Mardis  case  was  made  both  for  the  benefit  of  the  sub- 
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contractors  and  for  the  district,  and  the  district  had  a  right, 
as  against  the  principal  contractor  and  against  his  assignees, 
to  withhold  sufficient  of  the  funds  covered  by  the  contract 
to  pay  for  material  furnished  and  labor  done  which  remain 
unpaid  and  to  apply  the  same  in  satisfaction  of  such  claims. 
The  provision  of  the  bond  in  this  suit  is  materially  dif- 
ferent, and  was  apparently  made  for  the  protection  of  the 
district  against  claims  for  material  and  labor  furnished  which 
were  not  paid  for  by  the  principal  contractor.  The  provision 
of  the  bond  so  far  as  material  to  this  controversy  is  that  if  at 
any  time  there  shall  be  evidence  of  any  claim  chargeable  to 
the  principal  contractor,  for  which,  if  established,  the  district 
might  become  liable,  the  district  shall  have  a  right  to  retain 
out  of  any  payment  then  due,  or  thereafter  to  become  due, 
an  amount  sufficient  to  completely  indemnify  it  against  such 
liens  or  claims.  There  is  nothing  in  this  contract  authorizing 
the  district  to  withhold  from  the  principal  contractor  any  of 
the  funds  arising  out  of  the  contract,  except  for  the  payment 
of  claims  for  material  and  labor  furnished  in  the  construction 
of  the  building,  for  which  the  district  might  become  liable. 
The  only  right  given  by  this  contract  to  the  district  was  to 
retain  sufficient  funds  for  the  payment  of  claims  for  which 
it  might  become  liable,  and  to  indemnify  the  district  against 
such  claims.  We  find  that  the  district  in  no  way  became  liable 
for  the  claims  of  the  subcontractors  in  controversy  in  this  suit, 
and  the  district  at  the  time  this  action  was  commenced  was 
not  liable  to  such  subcontractors,  for  the  reason  that  they  had 
not  complied  with  the  requirements  of  the  statute  giving  them 
a  right  or  claim  against  the  district,  or  to  the  funds  in  the 
hands  of  the  district.  The  district,  therefore,  had  no  right 
as  against  the  principal  contractor  to  withhold  this  fund  in 
its  hands,  except  as  to  such  subcontractors  as  had  complied 
with  the  statute,  and  secured  a  right  against  the  district,  to  be 
paid  out  of  the  fund  in  the  hands  of  the  district.  The  sub- 
contractors, whose  claims  are  drawn  in  question  in  this  suit, 
have  no  lien  or  claim  against  the  district,  or  the  fund  in  the 
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hands  of  the  district,  and  no  right  to  pursue  the  district  on 
their  claims;  therefore  they  were  not  protected  by  the  pro- 
visions of  this  contract.  They  were  simply  the  generjal  cred- 
itors of  Hall,  the  principal  contractor,  with  only  such  rights 
as  the  general  law  gives  them  for  the  enforcement  of  their 
claims  against  him.  We  hold,  therefore,  that  neither  under 
the  statute  nor  under  the  provisions  of  the  contract  herein- 
before referred  to  had  these  subcontractors  any  right  or 
claim  against  the  district,  or  the  funds  in  the  hands  of  the 
district  at  the  time  this  action  was  commenced,  except  such 
as  general  creditors  had  to  the  fund  belonging  to  Hall. 

IV.    We  proceed  now  to  determine  the  staitts  of  the 

intervener  bank  at  the  time  this  action  was  commenced.    It 

appears  that  along  in  the  spring  of  1910  Hall  made  some 

4.  Same:  tLg^gn-    arrangement  with  the  bank,  by  which    the 

funds  ?'rtifht8     ^^^^  was  to  fumish  money  for  the  payment 

of  assisnee.        ^£  j^j^^j.  ^^  material  that  entered  into  the 

construction  of  this  building;  that,  to  secure  them  for  the 
repayment  of  any  sums  so  furnished,  he  verbally  assigned 
to  the  intervener  all  claims  which  he  had  against  the  plain- 
tiff district  for  the  erection  of  said  building;  that  subse-- 
quently  Hall  made  a  written  assignment  to  the  bank  of  such 
funds.  The  exact  date  on  which  the  same  was  made  does  not 
appear,  although  the  assignment  is  dated  April  13, 1910.  This 
assignment  carried  with  it  as  against  Hall  and  the  district, 
and  as  against  all  persons  who  had  not  acquired  some  lien  or 
interest  in  the  fund  in  the  hands  of  the  district,  a  right  to 
demand  and  receive  the  same  from  the  district.  It  is  claimed 
by  appellees  that  the  amount  due  the  bank  from  Hall,  to 
secure  which  the  assignment  was  made,  has  been  paid,  but 
this  claim  we  do  not  find  supported  by  the  evidence.  It  is 
apparent  that  the  money  advanced  by  the  bank  to  Hall  was  for 
the  purpose  of  enabling  him  to  pay  for  labor  and  material 
furnished  in  the  construction  of  this  building,  and  it  is  also 
apparent  that  the  assignment  was  to  secure  the  bcmk  for  all 
advancements  made  by  it  to  Hall  for  that  purpose,  and  that 
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all  advancements  made  by  the  bank  to  Hall  after  the  making 
of  the  assignment  was  furnished  to  that  end,  and  in  reliance 
upon  the  assignment  so  made,  and  the  court  found  on  the  trial 
that  there  was  due  from  Hall  to  the  bank  the  sum  of  $4,683.41. 
We  hold  therefore  that  the  court  erred  in  holding  that 
the  claims  of  the  subcontractors: 

Henry  Miller $     25  83 

Spahn  Rose  Lumber  Company 114  84 

Hydraulic  Pressed  Brick  Company   287  00 

Cardiff  Gypsum  Plaster  Company 59  84 

Kint  Lumber  &  Coal  Company 791  01 

City  of  Perry   25  00 

George  T.  Gadd  Hardware  Company 323  78 

E.  K.  Larimer  Hardware  Company 54  42 

Making  a  total  of $1,681  72 


each  entitled,  as  against  the  Cedar  Rapids  National 
Bank,  intervener,  to  participate  pro  rata  according  to  their 
respective  shares  in  the  fund  in  the  hands  of  the  plaintiff  dis- 
trict, and  that  the  judgment  should  have  been  in  favor  of  the 
intervener  bank  as  against  the  above-named  subcontractors 
for  the  amount  so  remaining  in  the  hands  of  the  bank,  after 
paying  the  claims  filed  within  thirty  days,  and  the  case  is 
therefore  Reversed. 


Edgar  Stephens,  Appellee,  v.  John  G.  BRa.L,  Appellant. 

InstmctioxiB:  submission  of  issues  :  adoption  of  pleadings  :  prbju- 
1  DICE.  It  is  the  duty  of  the  court  in  submitting  a  cause  to  state  the 
'  issues  plainly  and  concisely,  regardless  of  the  language  of  the  plead- 
ings; but  if  in  doing  so  the  court  adopts  the  pleadings,  where  they 
are  concise  and  clear,  the  party  whose  pleading  is  thus  adopted  is 
not  in  position  to  urge  the  action  of  the  court  in  so  doing  as  ground 
for  new  trial. 
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Same:    misleading  ikstbuctions.    Where  the  court,  in  an  action  for 

2  the  price  of  a  horse  defended  on  the  ground  of  breach  of  war- 
ranty, instructed  as  to  the  claim  made  by  defendant  in  his  answer, 
a  further  instruction  that  the  burden  was  on  defendant  to  show 
that  the  animal  was  warranted  substantially  as  alleged  in  his  an- 
swer was  not  objectionable  as  referring  the  jury  to  the  pleadings, 
but  should  be  construed  as  a  reference  to  the  pleading  as  set  forth 
in  the  previous  charge. 

Same:    brkach  op  wabbanty:    evidence,     A  warranty  that  a  horse 

3  is  merchantable  is  breached  by  proof  that  the  animal  is  vicious. 

Same:    submission  of  issues.     Where  the  defendant  pleaded  a  war- 

4  ranty  of  the  soundness  of  an  animal  sold,  and  a  breach  of  the 
warranty,  he  was  in  no  position  to  complain  that  the  court  sub- 
mitted the  issue,  where  there  was  evidence  in  its  support  and  he 
made  no  request  for  its  withdrawal. 

Same: ,  instructions:     bubden    of    proof:     prejudice.      Where   the 

5  issue  was  whether  a  horse  was  sold  under  a  warranty,  and  there 
was  evidence  that  the  auctioneer  announced  that  all  horses  sold 
must  be  tried  on  the  premises  before  taken  away,  and  also  that 
there  was  no  warranty,  an  instruction  that  if  the  auctioneer  made 
such  announcements  and  if  there  was  no  warranty  the  jury  must 
find  for  the  seller,  cast  upon  him  a  greater  burden  than  the  law 
imposes,  and  the  buyer  was  in  no  situation  to  complain  of  the  same. 
And  even  though  the  issue  submitted  by  the  instruction  was  wholly 
outside  the  pleadings,  it  was  not  calculated  to  prejudice  or  mis- 
lead the  jury,  so  that  the  instruction  was  not  for  that  reason  preju- 
dicial. 

Appeal  from  Sac  District  Court, — Hon.  F.  M.  Powers,  Judge. 

Tuesday,  April  8,  1913. 

This  is  an  action  to  recover  the  purchase  price  of  a  horse 
sold  at  auction.  The  defendant  pleaded  a  warranty  and 
breach  thereof  and  a  rescission  of  the  contract  of  purchase  on 
account  of  such  breach  of  warranty.  Upon  trial  to  a  jury, 
there  was  a  verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant appeals. — Affirmed, 

Chas,  D.  Goldsmith,  for  appellant. 

Ehjoood  &  Stanfield  and  Malcolm  Currie,  for  appellee. 
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Eyaks^  J. — The  defendant  pnrchaaed  at  an  auction  sale 
a  certain  three  year  old  colt,  the  property  of  the  plaintiff,  for 
$102.  Ab  indicated  by  the  record,  the  auction  sale  was  one  of 
a  series  conducted  at  Sac  City  by  an  auctioneer,  Lookingbill, 
whereby  he  offered  and  put  up  for  sale  the  property  of 
various  owners  who  chose  to  employ  his  facilities  for  that 
purpose.  It  is  the  contention  of  the  defendant  that  the  auc- 
tioneer warranted  the  horse  as  follows:  ''The  said  auctioneer, 
in  the  presence  and  hearing  of  the  said  plaintiff,  represented, 
warranted,  and  declared  that  the  said  horse  was  merchantable 
and  sound  in  every  respect;  that  he  was  tractable,  docile,  kind, 
free  from  vice,  well  broken  to  hitch,  and  drive  in  both  single 
and  double  harness,  and  that  he  was  not  afraid  of  and  would 
not  shy  at  automobiles;  that  defendant  relied  upon  the  repre- 
sentation and  declarations  as  being  true,  and,  believing  them 
to  be  true,  made  his  bid  of  $102  as  stated  and  received  the 
horse  on  such  conditions.''  He  pleaded  also  breach  of  such 
warranty  and  averred  also  that,  because  of  such  breach,  he 
immediately  returned  the  horse  to  the  place  where  he  received 
him  and  notified  the  auctioneer  and  the  plaii^tiff  of  his  refusal 
to  keep  him.  The  plaintiff  denied  the  alleged  warranty.  The 
principal  emphasis  of  the  defendant's  complaint  as  made  upon 
the  trial  was  that  the  horse  was  vicious  and  would  not  drive 
single.    The  case  is  submitted  here  on  four  exceptions. 

I.  Appellant's  first  complaint  is  that  the  trial  court 
failed  to  submit  the  issues  to  the  jury  in  a  concise  form,  and 
that  its  statement  of  the  issues  was  in  substance  a  copy  of 

the  pleadings.  This  complaint  has  reference 
^*  Soxs^^ub-       ^^ly  to  ^^  allegations  of  the  defendant's  an- 

gue«*°adop-**      swer,  alleging  warranty  and  breach  thereof. 

inSi  :°pMj1f. "     There  was  no  controversy  over  the  allegations 

of  the  petition  nor  any  denial  thereof.  It  is 
true  that,  in  stating  the  contention  of  the  defendant  by  way 
of  affirmative  defense,  the  trial  court  followed  quite  closely 
the  allegations  of  his  answer.  We  have  heretofore  held  that  it 
is  improper  to  refer  the  jury  to  the  pleadings  to  ascertain 
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the  issues.  Lindsay  v.  Des  Moines,  68  Iowa,  368.  We  have 
also  criticised  the  practice  of  copying  the  pleadings  into  the 
instructions  with  unnecessary  fullness.  We  have  held  also 
that  where  the  pleadings  themselves  are  concise,  as  they  ought 
to  be,  the  language  thereof  may  be  followed  in  the  instructions. 
McBwitt  V.  BaUway  Co.,  141  Iowa,  696 ;  Canfidd  v.  Railway 
Co.,  142  Iowa,  658.  This  latter  holding  is  peculiarly  appro- 
priate where  the  pleadings  adopted  in  the  instruction  are  those 
of  the  complaining  appellant.  We  shall  be  slow  to  hold  in 
favor  of  an  appellant  that  his  own  pleadings  were  too  prolix 
and  involved  to  be  fairly  adopted  in  the  instruction  of  the 
court.  The  error,  if  any,  at  such  point  should  ordinarily  be 
deemed  as  prejudicial  to  the  opposing  party  and  not  to  the 
party  whose  pleadings  were  adopted.  In  the  case  before  us 
the  allegations  of  the  answer  appear  to  be  reasonably  concise. 
Indeed,  the  appellant  does  not  contend  otherwise.  The  pur- 
port of  his  argument  is  that,  because  the  court  adopted  his 
exact  language,  a  rule  was  thereby  .violated  which  entitled 
him  to  a  new  trial.  It  is  the  duty  of  the  trial  court  to  make 
the  issue  as  plain  to  the  jury  as  practicable,  regardless  of 
whether  the  language  of  the  pleadings  does  so  or  not  If  the 
pleadings  themselves  do  this  in  a  concise  way,  there  is  no 
reason  why  the  court  should  avoid  them. 

II.  The  trial  court  instructed  the  jury  that  the  burden 
was  upon  the  defendant  to  prove  that  the  horse  was  ''war- 
ranted substantially  as  stated  in  defendant's  answer."    The 

expression  here  quoted  was  also  used  in  other 
^'  i^ing^iii-'        instructions.     Appellant  contends  that  the 

effect  of  the  instruction  in  this  form  was  to 
refer  the  jury  to  the  pleadings  in  violation  of  the  rule  already 
referred  to.  It  must  be  borne  in  mind,  however,  that  the 
trial  court  had  in  a  previous  instruction  advised  the  jury  as 
to  what  the  claim  of  the  defendant's  answer  was.  We  think 
the  jury  could  not  fail  to  understand  that  the  expression  com- 
plained of  had  reference  to  the  allegation  of  the  answer  as 
previously  set  forth  by  the  court  in  its  instructions. 
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III.  It  will  be  noted  that  the  answer  of  the  defendant 
pleaded  that  the  horse  was  warranted  by  the  auctioneer  to  be 
''merchantable  and  sound  in  every  respect/'    The  defendant, 

as  a  witness,  did  not  testify  in  support  of  this 
of  warranty:      allegation.     The  testimony  of  the  defendant 

in  support  of  the  alleged  warranty  was  as  fol- 
lows: ''I  says,  'Is  this  horse  broker  to  IVIr.  Lookingbill,  and 
he  says,  'Tes,  he  is  broke  single  and  double  and  guaranteed  to 
go  and  he  would  not  be  afraid  of  automobiles. '  ' '  Because  of 
this  testimony  of  the  defendant,  it  is  now  contended  that  the 
court  erred  in  submitting  to  the  jury  the  issue  of  an  alleged 
warranty  that  the  horse  was  ** merchantable  and  sound." 
Whether  the  horse  was  '^ merchantable"  or  not  was  a  question 
which  inhered  somewhat  in  his  character  as  to  docility  or 
viciousness.  If  he  was  as  vicious  as  the  defendant  contends, 
then  the  defendant  might  also  contend  that  he  was  not  '*  mer- 
chantable" on  that  account. 

Whether  the  horse  was  ** sound,"  or  was  warranted  as 
sound,  was  a  somewhat  different  proposition.  The  defendant 
himself  could  have  withdrawn  the  allegation,  and  ought  to 

have  done  so  if  he  thought  that  its  submission 
miaSoii^of         would  be  prejudicial  to  him.    In  view  of  the 

Ibbucs 

defendant's  testimony,  the  trial  court  could 
have  withdrawn  the  issue  from  the  jury  and  perhaps  ought 
to  have  done  so  in  protection  of  the  right  of  the  plaintiff.  But 
the  defendant,  by  the  introduction  of  other  testimony,  made  a  . 
confusing  record  at  this  point.  He  called  the  auctioneer,  Look- 
ingbill, as  a  witness,  who  testified  as  follows:  **When  we  have 
these  sales  we  have  anybody  bring  stock  there  that  wants  to. 
When  we  are  selling  out  our  own  property,  we  stand  back  of 
our  guaranty,  and  we  always  make  that  statement.  But  when 
other  people's  property  is  led  into  the  ring,  they  must  stand 
back  of  their  own  guaranty,  and  that  all  property  must  be 
settled  for  before  removal  from  the  premises,  and  that  all 
animals  must  be  tried  before  they  leave  the  premises,  if  the 
purchaser  wants  a  trial,  where  they  are  hitched,  especially 
horses,  and  they  must  be  as  represented,  and  they  must  be 
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tried  on  the  farm.  On  the  29th  of  September,  1911,  Mr. 
Stephens  brought  a  bay  three  year  old  colt  and  we  put  him 
on  the  block  and  sold  him.  Mr.  Brill  was  the  last  man  and 
he  bid  $102  and  was  sold  for  that.  I  think  1  called  Mr. 
Stephens  off.  We  got  up  and  around  $90.  I  think  he  stopped 
at  $90  or  $95,  and  I  says,  *Mr.  Stephens,  what  is  wrong  with 
this  colt?  Isn't  he  sound,  is  he  well  broke,  or  what  is  the 
matter  with  himT  He  says  then,  'This  colt  has  been  hitched 
two  or  three  times  double  and  once  or  twice  single  and  is 
well  broke  to  work  on  the  plow.  I  have  worked  him  on  the 
disc  and  on  the  plow  on  the  farm,'  and  those  are  exactly  the 
statements  of  Mr.  Stephens.  I  did  not  say  that  *  I  guaranteed 
the  colt  to  drive  single  or  double. '  I  think  Mr.  Stephens  said 
that  he  would  guarantee  that  the  colt  had'  been  driven  single 
two  or  three  times  and  that  he  was  not  afraid  of  automobiles. 
I  only  said  that  he  had  been  hitched  single  two  or  three  times. " 
The  witness  Mason  testified:  **I  remember  what  they  said 
when  the  horse  was  sold.  They  said  he  was  serviceably  sound 
and  they  would  guarantee  him  to  drive  single  and  double." 
Another  witness  for  the  defendant  testified  that  the  horse  had 
a  *  *  wire  cut "  in  his  foot  and  another  that  he  was  *  *  blemished. ' ' 
This  testimony  had  some  tendency  to  support  the  allegation 
of  warranty  of  soundness,  even  though  the  defendant  himself 
did  not  as  a  witness  testify  to  it.  The  defendant  had  it  at  all 
times  within  his  power  to  withdraw  it  from  the  jury  by  a 
simple  request  to  that  effect,  and  he  is  in  no  position  to  com- 
plain because  the  trial  court  solved  the  doubt  in  favor  of 
his  pleading  and  submitted  the  issue  as  he  made  it. 

IV.  The  trial  court  instructed  the  jury  that  if  **it  was 
announced  by  the  auctioneer  that  all  horses  sold  at  said  sale 
must  be  tried  upon  the  premises  before  being  taken  away,  and 

that  there  were  no  words  of  warranty  used 
Btructions:  either  by  the  owner  of  the  horse  or  the  auc- 
proof:  prcju-      tioneer  making  the  sale,  and  that  the  horse 

was  not  so  tried,  then  you  should  find  for  the 
plaintiff."    Complaint  is  directed  to  the  first  part  of  this 

Vol.  159  Ia,— 40 
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quoted  instruction,  because  it  submitted  an  issue  to  the  jury 
which  was  not  made  by  the  pleadings.  This  part  of  the  in- 
struction, as  will  be  noted,  was  based  upon  testimony  of  the 
auctioneer,  which  we  have  already  quoted.  Appellant's  con- 
tention is  doubtless  correct  that  the  pleadings  tendered  no 
issue  at  this  point  and  that  the  statement  of  the  auctioneer 
as  a  witness  should  not  have  been  submitted  as  an  issue.  It 
will  be  noted,  however,  that  this  statement  of  the  issue  was 
coupled  with  another,  and  that  it  was  prejudicial  only  to  the 
plaintiff  and  could  not  be  prejudicial  to  the  defendant.  This 
instruction  laid  upon  the  plaintiff  the  burden  of  showing  not 
only  **that  there  were  np  words  of  warranty  used,"  but  also 
that  it  was  announced  that  ''all  horses  sold  in  said  sale  must 
be  tried  upon  the  premises  before  being  taken  away."  It 
is  clear  that,  if  no  words  of  warranty  were  used,  the  plaintiff 
was  entitled  to  a  verdict  regardless  of  whether  a  trial  must 
be  had  upon  the  premises  or  not.  In  order  to  find  for  the 
plaintiff  upon  this  instruction,  the  jury  necessarily  found 
that  no  words  of  warranty  were  used,  and,  if  they  found  more, 
it  was  quite  immaterial,  and  the  defendant  could  not  be 
prejudiced.  If  the  issue  thus  erroneously  submitted  had  been 
of  a  nature  calculated  to  prejudice  the  jury  in  that  it  was 
inflammable  or  scandalous,  a  different  question  would  be  pre- 
sented. The  same  would  perhaps  be  true  if  such  false  issue 
fairly  tended  to  divert  the  attention  of  the  jury  from  the  real 
issue  and  controversy.  The  evidence  upon  which  the  instruc- 
tion was  based  was  introduced  by  the  defendant  himself,  and 
this  fact  is  not  lost  sight  of  in  holding  the  same  to  be  non- 
prejudicial. 

The  foregoing  comprise  the  principal  questions  presented 
for  our  consideration.  A  motion  for  a  new  trial  was  filed  and 
overruled.  In  support  of  such  motion,  it  is  argued  that  the 
merits  of  the  case  were  clearly  with  the  defendant.  Prom 
reading  the  entire  evidence,  we  are  impressed  that  the  general 
merits  of  the  case  were  with  the  plaintiff. 

The  judgment  below  must  therefore  be  Affirmed. 
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E.  F.  EscHER,  Appellee,  v.  Carroll  County,  I  a.,  Appellant. 

Counties:  unliquidated  demands  :  presentation  :  actions.  A  board 
1  of  BuperyisoiB  is  entitled  under  the  statute  to  a  reasonable  time 
after  the  presentation  of  an  unliquidated  claim  against  the  county, 
in  which  to  determine  upon  a  disposition  of  the  samo  before  suit 
is  instituted  thereon ;  and  the  question  of  whether  the  claim  has  been 
presented  to  the  supervisors  and  a  reasonable  time  given  to  dispose 
of  it  is  for  the  jury.  And  a  failure  of  the  board  to  act  is  the 
equivalent  of  a  refusal  to  pay. 

Same:  The  statute  requires  that  an  unliquidated  demand  against  the 
i  county  shall  be  presented  to  the  supervisors  and  payment  demanded 
as  a  condition  precedent  to  suit;  it  need  not,  however,  be  marked 
filed  by  the  auditor,  but  if  actuially  coming  into  his  hands  the  statute 
is  complied  with ;  and  where  it  appeared  that  the  claim  was  received 
by  the  auditor,  the  question  of  whether  it  was  received  within  a 
reasonable  time  was  properly  submitted  to  the  jury. 

Same:     additional  claim.    An  additional  claim  for  damages  may  be 

3  filed  against  the  county  and  included  in  the  prayer  for  relief. 

Evidence:    opinion   of   witness.     Where   a  witness  had   fully   and 

4  minutely  detailed  the  result  of  his  examination  of  a  defective  high- 
way bridge,  refusal  to  permit  him  to  give  his  conclusion  as  to  the 
condition  of  the  bridge  was  not  prejudicial;  besides  the  opinion 
sought  to  be  elicited  covered  the  very  question  the  jury  was  to  de- 
termine, and  for  that  reason  was  inadmissible. 

Highways:    defective   bridges:    liability  of  county  fob  injury: 

5  INSTRUCTIONS.  A  couuty  is  not  liable  for  injuries  resulting  from 
a  defective  highway  bridge,  unless  its  defective  condition  was  known 
to  the  supervisors,  or  some  member  of  the  board,  or  should  have 
been  known  to  them  in  time  to  have  repaired  the  defects  or  taken 
some  other  precaution  for  the  public  safety.  Nor  can  one  injured 
as  a  result  of  its  defective  condition  recover  therefor,  unless  his 
claim  has  been  presented  in  time  for  the  supervisors  to  investigate 
and  act  thereon  before  suit  is  instituted. 

Same:     contributory  negligence.     A  traveler  cannot  recover  for  in- 

6  juries  received  from  the  falling  of  a  defective  highway  bridge, 
if  negligent  in  going  upon  the  bridge  and  such  negligence  contrib- 
uted to  his  injury. 
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Same:     dutt  of  countt.    A  connty  is  only  required  to  nse  ordinary 

7  and  reasonable  care  to  keep  its  bridges  safe  for  travel. 

Same:     measuiub  of  damages.    In  an  action  for  personal  injury  caused 

8  by  a  defective  highway  bridge  plaintiff's  damages  cannot  be  meas- 
ured solely  by  his  ability  to  earn  money  by  manual  labor;  but  the 
instructions  in  this  case  on  that  subject  are  somewhat  doubtful, 
and  if  intended  to  warn  the  jury  against  allowing  anything  for 
the  full  expectancy  of  life,  because  he  might  become  enfeebled 
or  unable  to  earn  money  in  the  future,  might  not  be  prejudicial,  but 
in  view  of  their  uncertainty  are  held  erroneous. 

Same:    damages:    future  pain  and  suffering:     instructions.    Only 

9  such  damages  for  future  pain  and  suffering  should  be  allowed  in  a 
personal  injury  action,  as  are  shown  by  the  evidence  to  be  reasonably 
certain;  the  jury  should  not  be  instructed  to  allow  such  damages 
as  the  plaintiff  ' '  may  suffer  in  the  future. ' ' 

Same:  In  view  of  the  fact  that  there  was  evidence  in  this  action  that 
10  the  supervisors  were  not  negligent  in  failing  to  discover  and  repair 
the  defective  bridge  in  question,  and  that  plaintiff's  injuries  were 
slight,  the  instruct  ions  allowing  ^-ecovery  for  future  pain  and  suf- 
fering, without  requiring  a  finding  that  it  was  such  as  was  reason* 
ably  certain  to  follow  from  the  injury,  was  prejudicial. 

Appeal  from  Crawford  District  Court. — ^Hon.  F.  M.  Powers, 

Judge. 

Friday,  ApRHi  11,  1913. 

Action  at  law  to  recover  damages  for  injuries  sustained 
by  plaintiff  in  the  fall  of  a  defective  bridge  maintained  by  the 
defendant  county.  Trial  to  a  jury.  Verdict  and  judgment 
for  plaintiff  in  the  sum  of  $7,661.29,  and  defendant  appeals. 
— Reversed. 

E.  A.  Wissler,  Jacob  Sims  and  Lee  &  Rohb,  for  appellant. 

Byers  &  Byers  and  Conner  &  Lolly ,  for  appellee. 

Deemer,  J. — The  case  has  once  been  before  this  court,  and 
the  opinion  on  that  appeal  will  be  found  in  146  Iowa,  738. 
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Plaintiff  is  a  farmer  living  near  Manning,  in  Carroll 
county,  and  on  April  2,  1906,  while  driving  over  a  county 
bridge  in  said  county,  the  bridge  gave  way,  causing  the 
team  which  he  was  driving  and  the  wagon  in  which  he  was 
riding  to  fall  into  the  stream  which  the  bridge  spanned,  re- 
sulting in  damage  to  his  property  and  injury  to  his  person. 
On  May  14th  of  the  same  year  he  caused  a  notice  of  his 
injury  and  of  his  intention  to  claim  damages  therefor  to  be 
served  upon  the  defendant  county,  and  in  this  notice  stated 
that  he  would  file  a  claim  for  damages.  Within  a  few  days 
thereafter  he  filed  such  claim,  and  therein  asked  the  sum  of 
$3,129,  as  damages  to  his  person  and  property.  No  action 
having  been  taken  by  the  county  on  this  claim,  he  commenced 
a  suit  in  November  of  the  same  year.  On  December  3d  of 
the  same  year  he  mailed  to  the  county  auditor  the  following : 

Before  the  Honorable  Board  of  Supervisors  of  Carroll 
County,  Iowa. 

E.  P.  Escher,  Claimant,  v.  Carroll  County,  Iowa.  A 
Claim  for  Damages  in  Addition  to  a  Claim  Formerly  Pre- 
sented. 

The  claimant  states :  That  on  the  2d  day  of  April,  1906, 
a  bridge  constructed  and  maintained  by  Carroll  county,  Iowa, 
across  and  over  the  Nishnabotny  river,  on  the  public  high- 
way and  on  the  east  side  of  the  southeast  quarter  of  section 
eight  (8),  Warren  township,  Carroll  county,  Iowa,  broke 
and  fell  into  said  river  while  claimant  was  driving  across  and 
over  the  said  bridge  with  his  team  and  wagon,  said  wagon 
being  at  the  time  loaded  with  oats,  that  the  breaking  and  fall- 
ing of  the  said  bridge  was  due  to  its  old  and  rotten  condition 
and  was  due  to  no  fault  of  the  claimant.  The  claimant  was 
thrown  into  the  said  river  by  the  falling  of  the  bridge,  and 
received  severe  and  permanent  injury  to  his  head,  right  ear, 
limbs,  and  body;  and  that  claimant's  team  was  bruised  and 
crippled  and  his  wagon  broken  and  said  oats  damaged  and 
destroyed.  That  the  claimant  has  been  damaged  by  reason 
of  the  said  falling  of  the  said  bridge  as  aforesaid  in  the  sum 
of  $6,871.00  in  addition  to  the  sum  of  $3,129.00  as  formerly 
claimed,  no  part  of  which  has  been  paid,  as  follows : 
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For  additional  medical  expenses  $     55.00 

For  injury  to  claimant,  menta]  anxiety  and  suf- 
fering     • 6,816.00 


$6,871.00 


Wherefore  E.  F.  Escher,  claimant,  asks  that  Carroll 
county,  Iowa,  pay  him  said  amount,  to  wit :  $6,871.00  in  ad- 
dition to  $3,129.00  heretofore  claimed,  and  hereby  demands 
said  amount  of  said  Carroll  county,  Iowa. 

E.  F.  Escher,  Claimant. 


State  of  Iowa,  Carroll  County- 

I,  E.  F.  Escher,  being  first  duly  sworn,  upon  my  oath 
depose  and  say  that  I  am  the  claimant  herein,  that  I  have 
read  over  the  above  additional  claim  for  damages,  that  I 
know  the  contents  thereof,  and  that  the  same  and  the  state- 
ments therein  contained  are  true  as  I  verily  believe,  and  that 
said  claim  is  wholly  unpaid.  E.  F.  Escher. 

Subscribed  and  sworn  to  before  me  and  in  my  presence 

by  the  said  E.  F.  Escher  this day  of  — ,  1906. 

Albert  Puck,  Notary  Public. 

This  claim  was  not  marked  filed,  nor  was  it  presented  to 
the  board  of  supervisors,  as  we  understand  it.  Instead  of 
this,  action  having  already  been  commenced,  it  was  turned 
over  to  the  county  attorney.  This  claim  is  known  in  the 
record  as  '^  Exhibit  M."  It  was  either  mislaid  or  lost,  and 
was  not  returned  to  the  auditor's  oflSce,  and  on  February 
2d  plaintiff  filed  another  claim  known  as  '^  Exhibit  E,"  which 
was  identical  with  "Exhibit  M,''  save  that  it  was  sworn  to 
on  February  2,  1907,  before  a  notary  public  and  marked  filed 
on  the  same  day  by  the  county  auditor.  On  February  5th 
of  the  same  year  plaintiff  dismissed  his  action,  and  on  Feb- 
ruary 6th  of  the  same  year  he  commenced  this  suit,  and  the 
next  day  filed  an  amended  and  substituted  petition,  upon 
which  the  case  was  tried. 

The  board  of  supervisors  did  nothing  with  any  of  plain- 
tiff's claims,  impliedly  disallowing  them  and   denying  all 
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claim  for  relief.  The  amended  petition  asked  judgment  for 
damages  to  person  and  property  in  the  aggregate  sum  of 
$25,000. 

The  charges  of  negligence  were  that  the  defendant  county 
allowed  the  bridge  to  become  out  of  repair  and  in  a  dangerous 
condition;  that  it  knew,  or  should  have  known,  of  this  dan- 
gerous condition;  that  it  failed  to  make  proper  inspection 
of  the  bridge;  and  that,  if  it  had  done  so,  it  would  have 
known  of  the  dangerous  condition.  Among  other  things  de- 
fendant pleaded  that  the  amended  claim  for  $6,871  additional 
damages  was  not  filed  until  February  2,  1907,  and  that  it 
had  no  opportunity  to  act  upon  the  same  before  plaintiff 
commenced  his  second  suit;  and  that  said  additional  claim 
was  barred  by  the  statute  of  limitations.  It  also  denied  all 
allegations  of  negligence,  and  further  pleaded  that  all  claims 
in  excess  of  $10,000  were  barred  by  statute. 

I.  The  first  point  relied  upon  is  that  the  trial  court 
erred  in  submitting  any  claim  in  excess  of  $3,129,  erred  in 
its  instructions  with  reference  to  the  filing  of  the  additional 
claim,  and  erred  in  holding  that  any  additional  claim  was 
filed  prior  to  February  2,  1907. 

The  last  clause  of  section  3528  of  the  Code  reads  as  fol- 
lows:   ''But  no  action  shall  be  brought  against  any  county, 

on  an  unliquidated  demand,  until  the  same 
'  uniiqutdated     has  been  presented  to  such  board  and  payment 

presentation :    demanded  and  refused  or  neglected. '  *    In  con- 
actions. 

struing  this  section,  it  has  been  held  that  the 
board  should  be  given  a  reasonable  time  in  which  to  deter- 
mine what  disposition  should  be  made  of  the  claim,  and  that 
whether  or  not  such  time  was  given  is  a  question  for  the 
jury.  Boss  v,  Hardin  County,  94  Iowa,  252.  And  it  has  also 
been  held  that  no  action  on  the  part  of  the  board  is  the 
equivalent  of  a  refusal  to  pay.  Ferguson  v.  Davis  Co.,  57 
Iowa,  601.  Paragraph  1  of  section  3447  of  the  Code  reads 
as  follows:  "Actions  may  be  brought  within  the  times  herein 
limited,  respectively,  after  their  causes  accrue,  and  not  after- 
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wards,  except  when  otherwise  specially  declared:  1.  Those 
founded  on  injury  to  the  person  on  account  of  defective  roads, 
bridges,  streets  or  sidewalks,  within  three  months,  unless  writ- 
ten notice  specifying  the  time,  place  and  circumstances  of  the 
injury  shall  have  been  served  upon  the  county  or  municipal 
corporation  to  be  charged  within  sixty  days  from  the  happen- 
ing of  the  i^ijury."  This  last  section,  as  we  view  it,  is  inap- 
plicable to  the  case,  for  the  reason  that  due  notice  of  the  claim 
was  given  within  the  time  required  by  this  statute,  and  that, 
if  necessary  to  the  support  of  the  suit,  it  should  be  held  that 
the  second  suit  was  a  continuation  of  the  first.  Ceprley  v. 
Paton,  120  Iowa,  559. 

The  real  point  made  for  appellant  here  is  that  the 
amended  claim  for  damages  was  not  filed  until  February  2d, 
and  that  the  county  board  did  not  have  time  to  examine  into 
the  merits  of  the  claim  before  the  action  was  commenced. 
With  reference  thereto,  the  trial  court  instructed  as  follows : 

(11)  The  law  provides  that  no  action  shall  be  brought 
against  the  county  upon  plaintiff's  claim  until  the  same  has 
been  presented  to  the  board  of  supervisors  and  payment  de- 
manded, and  same  has  been  refused  or  neglected,  and  you  are 
to  determine  from  the  evidence  whether  plaintiff's  claim 
for  $6,871  was  presented  to  the  board  of  supervisors  and  pay- 
ment demanded  a  sufficient  length  of  time  before  this  action 
was  commenced  to  enable  the  board  of  supervisors  to  act  on 
same ;  and,  if  you  find  that  sufficient  time  did  not  elapse  be- 
tween the  presentation  of  the  claim  and  the  commencement 
of  this  action  to  permit  the  board  of  supervisors  to  investi- 
gate and  act  upon  said  claim,  then  you  will  not  consider  this 
part  of  plaintiff's  claim  further;  but,  if  you  find  that  the 
board  of  supervisors  had  sufficient  time  to  investigate  and 
act  upon  the  claim  before  the  commencement  of  this  action, 
even  though  they  did  not  act  upon  it,  then  you  may  consider 
this  part  of  the  claim  and  determine  from  the  evidence 
whether  or  not  plaintiff  may  recover  upon  it  as  here  instructed- 

(11^)  It  is  admitted  by  the  parties  to  this  suit  that 
Exhibit  M,  which  is  an  additional  claim  for  $6,871,  was  sent 
by  mail  to  the  county  auditor  of  Carroll  county,  Iowa,  and 


\ 
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was  received  by  him  about  the  3d  of  December,  1906 ;  that  he 
handed  the  same  to  the  county  attorney  without  marking  it 
filed;  that  afterwards  Exhibit  M  could  not  be  found  in  the 
auditor's  office,  and  on  February  2,  1907,  Exhibit  E,  which  is 
identical  with  Exhibit  M,  was  presented  and  filed  with  the 
county  auditor  of  Carroll  county,  and  that  this  suit  was  com- 
menced on  February  6,  1907.  In  this  connection  you  are  in- 
structed that  Exhibits  M  and  E  are  for  the  same  additional 
claim,  and  in  considering  whether  or  not  this  additional  claim 
for  $6,871  was  filed  a  suflScient  length  of  time  to  enable  the 
board  to  investigate  and  act  upon  it  before  the  commencement 
of  this  action  you  should  consider  the  claim  as  filed  on  the 
date  Exhibit  M  was  received  by  the  county  auditor. 

The  objection  to  this  instruction  is  that  the  sending  of 
the  notice  of  the  additional  claim  to  the  county  auditor  was 

not  a  presentation  to  the  board,  and  not  a 
filing  of  the  same,  as  the  law  requires.  It 
will  be  observed  that  the  statute  does  not  require  that  the  paper 
be  marked  filed.  The  requirement  is  that  it  be  presented  to  the 
board  and  payment  demanded.  Even  if  the  statute  required 
a  filing,  the  auditor  could  not  defeat  the  claim  by  neglecting 
or  failing  to  mark  it.  As  a  rule,  a  paper  may  be  filed  by 
delivering  it  to  the  proper  oflScer,  to  be  kept  on  file,  and  it 
need  not  be  marked  or  indorsed  ** filed."  Harrison  v,  Clifton, 
75  Iowa,  736;  Byington  v.  Moore,  62  Iowa,  470;  Simmons 
V,  Simmons,  91  Iowa,  408 ;  Sheldon  Bank  v.  Boyce,  84  Iowa, 
288,  and  cases  cited.  Treating  the  claim  as  filed,  when  it  was 
mailed  to  and  received  by  the  county  auditor,  who  was  the 
proper  official  to  whom  to  present  it,  there  was  no  error  in  sub- 
mitting the  question  to  the  jury  of  whether  or  not  it  was 
filed  within  a  reasonable  time. 

It  is  conceded  that  one  may  file  a  claim  for  additional 
8.  samb:  addi-  damages,  and  include  such  claim  in  his  prayer 
tionai  claim,  f^j.  damages,  and  it  has  been  so  held  by  this 
court  in  Cooper  v.  Mills  Co.,  69  Iowa,  350. 

II.  Plaintiff  was  permitted  to  prove  by  so-called  ex- 
perts, who  gave  their  opinions  upon  hypothetical  facts,  over 
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defendant's  objections,  the  life  of  timbers  used  in  the  bridge 
in  question,  and  as  to  whether  an  inspector  intent  upon  his 
duties  would  have  discovered  this  condition.  This  testimony 
was  afterwards  withdrawn  by  plaintiff's  counsel  or  at  least 
the  objectionable  part  of  it  was  withdrawn,  and  no  preju- 
dice resulted  to  the  defendant. 

In  this  same  connection  defendant  propounded  to  a  mem- 
ber of  the  county  board,  who  had  served  on  the  bridge  com- 
mittee, a  question  which  had  reference  to  an 
opinion  of        examination  of  the  bridge  in  question  in  the 

latter  part  of  March,  1906 :  '^Q.  Now  from 
the  examination  that  you  made  there  of  the  bridge,  and 
basing  it  upon  your  experience  in  the  construction  of  bridges, 
and  in  superintending  the  building  of  bridges  and  examin- 
ing the  same,  and  your  knowledge  as  obtained  from  the  ex- 
amination at  that  time,  and  from  the  examination  of  bridges 
generally,  what  would  you  say  in  your  judgment  as  to  whether 
the  bridge  at  that  time,  just  previous  to  the  accident  when 
you  examined  it,  was  a  bridge  that  was  reasonably  safef" 
Objection  to  this  was  sustained.  The  witness  had  already 
detailed  fully  and  minutely  the  examination  made  by  him 
of  the  bridge  before  it  fell,  and  the  results  thereof;  and 
conceding,  arguendo,  that  the  question  might  properly  have 
been  answered,  no  prejudice  resulted  from  the  ruling. 

However,  under  previous  rulings  of  this  court,  it  would 
seem  that  the  ruling  was  correct,  for  the  question  called  for 
an  answer  to  the  very  question  which  the  jury  was  to  deter- 
mine, and  a  witness  should  not  as  a  rule  be  permitted  to  thus 
prejudge  and  solve  such  an  issue  of  fact.  Swanson  v.  RaU- 
road  Co.,  116  Iowa,  304;  Marshall  v.  Hanby,  115  Iowa,  318; 
Cahow  V.  Railroad  Co.,  113  Iowa,  224;  Furlong  v.  Carraher, 
108  Iowa,  492 ;  Cooper  v.  Mills  Co,,  69  Iowa,  350. 

Plaintiff  was  permitted  to  prove  by  the  county  auditor 
how  claims  were  treated  by  him,  and  the  board,  and  what 
records  were  made  of  the  same.    In  this  there  was  no  error. 

III.    Many  of  the  instructions  are  complained  of,  and 
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to  such  as  are  deemed  important,  we  shall  now  refer.     In 
the  twelfth  instruction  the  court  said : 

To  entitle  the  plaintiff  to  recover,  he  must  prove  6y  a 
preponderance  of  the  evidence :  First.  That  at  about  the  time 
alleged  he  was  injured  and  damaged  substantially  as  alleged 
by  reason  of  the  alleged  defects  in  the  bridge.  Second  That 
the  alleged  injuries  and  damages  were  occasioned  without  any 
fault  or  negligence  on  his  part.  Third.  That  said  injuries 
and  damages  were  directly  caused  in  consequence  of  the  de- 
fendant negligently  permitting  the  bridge  to  be  and  remain 
in  such  condition  as  not  to  be  reasonably  safe  for  public  travel 
thereon.  Fourth.  That  the  defendant  county,  or  its  board 
of  supervisors,  or  some  of  the  members  thereof,  had  notice  of 
the  defective  condition  of  the  bridge  prior  to  the  accident, 
or  that  its  defective  condition  existed  such  a  length  of  time 
that  the  board  in  the  exercise  of  ordinary  diligence  should 
have  known  it.  Fifth.  That  he  has  been  damaged  thereby. 
Sixth.  That  the  plaintiff's  claims  were  presented  to  the  board 
of  supervisors  and  payment  demanded,  which  was  neglected 
or  refused. 

This  instruction  was  erroneous,  in  that  it  fails  to  in- 
clude some  of  the  essential  elements  of  plaintiff's  case,  viz. : 

(1)  That  the  condition  of  the  bridge  was 
defectT4'^'  known  to  the  county  board,  or  some  of  the 
biiity  of  members  thereof,  or  should  have  been  known 

county  for  _        _  ...  _.         _^         ^_  .-i^ 

Injury  I    In-      by  them,  Within  such  time  before  the  accident 

Btructlons.  *^ 

that  they  might  have  repaired  the  defects  or 
taken  some  other  precaution  by  barricading  it  or  otherwise 
safeguarding  the  public;  (2)  that  the  claim  was  presented 
within  such  time  as  to  permit  the  board  to  investigate  and 
act  upon  the  same  before  the  suit  was  commenced. 

Again,  in  the  twenty-second  instruction,  the  court  said: 

If  you  find  by  a  preponderance  of  the  evidence  that  the 
bridge  was  unsafe,  and  the  plaintiff  was  damaged  in  conse- 
quence thereof,  and  that  he  presented  his  claim  to  the  board 
of  supervisors  for  payment,  and  that  payment  was  refused 
or  neglected,  then  the  county  would  be  liable,  provided  you 
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also  find  that  the  board  of  supervisors  of  said  county  or  any 
member  thereof  knew  of  its  decayed  and  unsafe  condition, 
or  that  by  the  exercise  of  ordinary  care  and  watchfulness 
they  would  have  known  of  its  condition,  and  on  this  point 
you  will  bear  in  mind  that  it  is  incumbent  upon  the  county, 
throug^h  its  officers,  the  board  of  supervisors,  to  use  due  care 
and  watchfulness  in  looking  after,  inspecting,  and  repairing 
its  bridges  on  the  public  highways,  in  order  that  its  bridges 
may  be  repaired  and  replaced  when  they  become  unsafe,  to 
to  the  end  that  persons  passing  over  them  may  be  safe. 

The  errors  in  the  twelfth  are  intensified  here,  and  in 
addition,  plaintiff  might  recover  under  this 

6.   Samb:  con-         •      j.        .•  ixi.         i_  !_•  t 

tributory  instruction,  although  his  own  negligence  mav 

negligeiice.  * 

have  contributed  to  the  injury.  See  McCorx 
mick  V.  Railroad  Co,,  47  Iowa,  347;  Oamble  v,  MuUin,  74 
Iowa,  100. 

Moreover,  defendant  was  not  required  to  keep  its  bridges 

7.  Same-  duty      ^^'    ^^^  ^"^^  ^'^  performed  if  it  kept  them 
of  county.        reasonably  safe,  or  used  ordinary  and  reason- 
able care  in  keeping  them  safe.    Instructions  10  and  23  have 
reference  to  the  damages  which  plaintiff  might  recover,  and 
read  as  follows. 

(10)  The  parties  to  this  action  have  stipulated  that  the 
Carlisle  Life  Tables  show  the  plaintiff's  expectancy  of  life 
to  be  thirty  years.  This  may  be  considered  by  you  as  evidence 
of  such  expectancy  of  life,  but  it  is  not  conclusive  upon  the 
question  of  duration  of  life.  The  physical  condition  of  the 
particular  individual,  his  general  health,  his  vocation  with 
respect  to  risks  and  hazards,  his  habits,  and  all  other  facts 
bearing  upon  the  question  may  be  considered  in  connection 
with  such  life  tables  in  determining  the  plaintiff's  expect- 
ancy of  life.  Regard  should  also  be  had  to  the  probable  times 
during  such  expectancy  of  life  that  plaintiff  might  reasonably 
be  expected  to  be  capable  of  performing  manual  labor  on 
account  of  his  age.  In  determining  plaintiff's  earning  capac- 
ity as  a  farmer,  the  possible  or  probable  profits  of  such  farm- 
ing operations  should  not  be  considered. 

(23)  If,  upon  inquiry  as  directed,  you  find  for  the  plain- 
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tiflf,  you  will  then  proceed  to  determine  the  amount  of  dam- 
ages you  will  allow  him.  He  is  entitled  to  recover,  if  at  all, 
only  what  are  called  compensatory  damages;  that  is,  such  a 
sum  as  will  compensate  him  for  the  injuries  sustained.  In 
estimating  such  damages  you  will  allow :  First.  Such  sum  as 
will  compensate  him  for  money  expended  for  medical  treat- 
ment of  the  injuries  received,  not  to  exceed  $85,  and  for  dam- 
ages to  his  horses,  not  to  exceed  $35,  damages  to  his 
wagon  not  to  exceed  $13.50,  damages  to  his  harness  not  to 
exceed  $3.57,  and  damages  to  oats  not  to  exceed  $10.00. 
Second.  The  value  of  his  time,  if  any,  during  the  period 
that  he  has  been  disabled  by  the  injuries.  These  elements 
are  susceptible  of  being  proven  by  direct  evidence.  Third. 
If  you  find  that  the  injuries  are  permanent,  or  have  impaired 
the  plaintiff's  power  to  work  or  earn  money  in  the  future, 
such  sum  as  will  compensate  him  for  the  loss  of  such  power. 
Fourth.  Such  sum  as  will  be  reasonable  to  award  him  on 
account  of  the  physical  pain  that  he  has  suffered,  or  may  suf- 
fer in  the  future,  by  reason  of  the  injuries.  These  last  two 
elements  of  damages  are  not  susceptible  of  proof  by  direct 
evidence,  and  from  necessity  are  left  to  the  sound  discretion 
of  the  jury,  guided  by  the  circumstances  of  the  case  as  shown 
by  the  evidence.  In  this  connection  it  may  be  said  that  it  is 
the  plaintiff's  present  loss  that  must  be  determined,  not  what 
may  be  his  future  loss.  It  would  be  improper  to  give  him 
payment  in  advance  for  the  total  amount  of  his  future  wages 
or  earnings,  or  a  present  allowance  for  his  total  future  earn 
ing  capacity.  The  present  worth,  rather  than  the  aggregate 
amount  of  future  damages,  should  be  estimated ;  and  the  jury 
should  endeavor  to  ascertain  a  present  sum  which  would 
fairly  and  reasonably  compensate  the  plaintiff  for  any  future 
impairment  of  his  earning  capacity  which  would  result  as  a 
consequence  of  the  injury  complained  of,  if  you  find  such 
allowance  justified  by  the  evidence  submitted. 

We  do  not  exactly  understand  the  tenth  instruction  in 
its  application  to  the  facts  here  shown.    Whether  or  not  his 

capacity  to  perform  manual  labor  on  account 
ure'of  dam-*     of  his  age  was  to  be  considered  in  augmenta- 

tion  or  in  diminution  of  his  damages  we  are 
not  able  to  discover.     If  the  phrase  had  reference  only  to 
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< 
the  diminution  of  his  power  to  earn  merely  from  physical 

labor  alone,  and  this  was  to  be  considered  as  enlarging  his 

damages,  the  instruction,  under  our  previous  holdings,  was 

wrong.    Laird  v.  Railroad  Co.,  100  Iowa,  336 ;  Trott  v.  RaU- 

road  Co.,  115  Iowa,  80;  0 'Conner  v.  Railroad  Co.,  144  Iowa, 

289. 

If,  on  the  other  hand,  this  was  intended  as  a  warning 
to  the  jury  not  to  allow  him  anything  for  the  full  expectancy 
of  life,  because  he  might  become  enfeebled,  or  unable  to  per- 
form manual  labor,  in  the  future,  then  the  instruction  was 
not,  perhaps,  prejudicially  erroneous  to  the  defendant.  The 
last  sentence  of  the  instruction  renders  it  doubtful  as  to 
what  thought  the  court  intended  to  convey. 

The  fourth  paragraph  of  the  twenty-third  instruction 
has  so  many  times  been  held  erroneous  by  this  court  that  we 

need  only  cite  some  of  the  cases  so  holding. 

^'  SJS*'fSi?re     Fry  V.  Railroad  Co.,  45  Iowa,  417;  Ford  v. 

8uff«ri1^ !         City,  106  Iowa,  96 ;  Hall  v.  Railroad  Co,,  115 

lostnictioiiB. 

Iowa,  19 ;  Williams  v.  Clark  County,  143  Iowa, 
329.  There  is  nothing  in  this  instruction  which  saves  it  from 
the  rule  of  these  cases — no  qualifying  clause,  and  no  neutral- 
izing statement,  as  in  some  of  the  more  recent  cases. 

We  might,  perhaps,  disregard  some  of  these  errors;  but 
two  patent  facts  appearing  in  the  record  do  not  seem  to 

justify  an  effort  to  minimize  the  prejudicial 
character  of  the  rulings.  Defendant  claimed 
that  the  bridge  was  properly  inspected,  and  was  in  a  reason- 
able state  of  repair  down  to  a  very  short  time  before  the  ac- 
cident, when  it  claimed  that  two  heavy  loads  of  sand  were 
hauled  over  the  bridge,  driven  in  close  proximity  to  each 
other,  and  that  this  brought  about  the  condition  of  the  bridge, 
which  caused  it  to  faU.  It  is  also  claimed  that  no  one  had 
knowledge  of  that  fact  until  after  the  accident  occurred, 
and  the  county  officers  were  not  negligent  in  discovering  the 
trouble  and  rectifying  it.  We  are  not  to  be  understood  as 
holding  that  these  facts  were  established.    What  we  do  say 
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is  that  enough  testimony  was  taken  upon  this  proposition  to 
require  a  submission  of  the  matter  to  a  jury,  and  that  the 
court  did  not  do  so  in  its  instructions.  Again,  the  defend- 
ant very  seriously  contended  that  plaintiffs'  injuries  were 
not  severe  in  character  or  lasting  in  effect.  Many  experts 
were  examined  on  this  proposition  on  both  sides  of  the  cause, 
and  as  usual  there  was  a  sharp  disagreement  between  them. 
The  external  injuries  which  plaintiff  received  were  not  marked, 
indeed,  it  was  almost  a  miracle  that  plaintiff  escaped  without 
more  serious  external  bodily  injuries.  It  is  claimed,  on  the 
one  hand,  that  he  suffered  injuries  to  his  nervous  system  and 
spinal  cord  which  are  of  a  lasting  and  permanent  character, 
and  on  the  other,  that  his  injuries  are  neurotic  and  largely 
imaginery.  Some  of  the  defendant's  experts  went  so  far  as 
to  say  that  he  was  normal  physically,  that  he  would  likely 
live  out  his  full  expectancy,  and  that  there  was  nothing  really 
the  matter  with  him.  In  these  circumstances  the  court  should 
have  instructed  the  jury  not  to  allow  anything  for  future  pain 
or  suffering,  unless  it  was  shown  that  such  suffering  was  rea- 
sonably  certain  to  follow. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is.  Reversed. 


C.  L.  Post,  Appellee,  v.  Chicago  &  Northwestern  Railway 

Company,  Appellant. 

Bailroads:    negligence:    wabning:    evidence.     One  engaged  in  un- 

1  loading  coal  from  a  freight  car  as  the  employee  of  the  consignee, 
who  had  timelj  warning  of  the  approach  of  a  switching  train, 
cannot  complain  that  the  warning  came  from  some  one  other  than 
the  trainmen.  In  the  instant  case  the  evidence  is  held  insuiBcient 
to  show  that  a  failure  of  defendant's  employees  to  warn  plaintiff 
of  the  approach  of  the  train  was  the  proximate  cause  of  his 
injury. 

Baina:     The  evidence  is  also  reviewed  and  held  insufficient  to  show  that 

2  the  railway  company  was  negligent  in  switching  its  train  against 
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the  coal  car  in  which  plaintiff  was  at  work  with  such  force  as  to 
cause  his  injury. 

Same:     conflicting  evidence:     submission  of  issue.    Where  the  wit- 
3     nesses  testified  to  and  identified  the  same  accident,  the  mere  fact 
that  they  differed  as  to  the  exact  time  of  its  occurrence,  .while 
agreeing  as  to  the  day,  did  not  create  such  a  conflict  in  the  evi- 
dence as  to  require  submission  of  the  issue. 

Appeal  from  Sioux  District  Court, — Hon.  David  Mould, 

Judge. 

Friday,  April  11, 1913. 

This  is  an  action  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  while  unloading  a  car  of  coal 
on  the  defendant's  track  at  Orange  City,  November  9,  1909; 
negligence  of  the  defendant  being  alleged  as  the  cause  thereof. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appeals. — Reversed. 

Gerrit  Klay  and  T,  E,  Diamond,  for  appellee. 

/.  H,  Hutchinson,  James  C.  Davis,  George  E.  Hise,  and 
A,  A.  McLaughlin,  for  appellant. 

» 

Evans,  J. — On  November  9,  1909,  the  plaintiff  was  en- 
gaged in  unloading  a  car  of  coal  for  the  consignee  thereof  upon 
the  track  of  the  defendant  at  Orange  City.  He  was  engaged 
in  delivering  the  coal  by  shoveling  from  the  car  into  a  coal- 
house  located  about  six  feet  from  the  railroad  track.  A  gang- 
way extended  across  from  the  car  door  to  the  side  of  the  coal- 
house.  One  end  rested  on  the  iron  track  beneath  the  door 
of  the  car,  and  the  other  rested  on  the  supports  attached  to  the 
coalhouse.  The  coal  was  of  a  character  to  handle  readily  with 
a  shovel,  and  plaintiff,  in  unloading  same,  commenced  at  the 
middle  of  the  car,  and  after  working  down  to  the  bottom 
would  fill  a  shovel,  step  out  on  the  gangplank  with  one  foot, 
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and  toss  the  contents  of  the  shovel  into  the  coalhouse.  At  the 
time  of  the  accident  the  car  was  about  half  unloaded,  the 
coal  having  been  removed  from  the  center  of  the  car  so  that 
the  floor  was  clean.  The  coal  remained,  however,  in  each  end 
of  the  car  four  of  five  feet  deep,  sloping  f roin  the  bottom  to 
the  top,  the  level  space  on  top  being  seven  or  eight  feet  long. 
At  the  time  complained  of  a  grain  car  was  being  loaded  at  the 
elevator  of  the  Farmers'  Elevator  Company  by  Hubert  Tott, 
a  young  man  eighteen  years  of  age,  also  in  the  employ  of  the 
elevator  company.  The  grain  car  was  east  of  the  coal  car 
on  the  same  track,  and  a  vacant  space  of  about  a  car  length 
intervened  between  the  two  cars.  Plaintiff,  in  stepping  on  the 
gangway  to  deliver  a  shovel  of  coal  into  the  coalhouse,  ob- 
served Hubert  Tott  taking  in  the  grain  spout  through  which 
grain  was  discharged  into  the  grain  car.  The  side  track  to  the 
east  of  the  grain  car  curved  to  the  south,  so  that  plaintiff 
could  not  see  the  track  east  of  the  grain  car.  He  surmised, 
however,  that  the  grain  spout  was  being  taken  in  because  the 
engine  of  the  defendant  was  coming  in  to  do  some  switching, 
and  he  accordingly  inquired  of  Tott  if  such  was  the  fact.  The 
coalhouse  and  the  elevator  were  on  the  north  side  of  the  track 
on  which  these  cars  stood.  Being  informed  by  Tott  that  the 
switching  train  was  coming,  the  plaintiff  threw  down  his 
shovel  and  released  the  platform,  and  then  undertook  to 
** climb  almost  to  the  top  of  the  coal  to  get  his  coat."  While 
he  was  in  that  position  the  switching  train  struck  his  car,  and 
the  jar  caused  his  head  to  strike  against  the  rafters,  from  which 
he  received  a  scalp  wound.  The  grounds  of  negligence  charged 
in  the  petition  were  (1)  that  the  defendant  failed  to  give  the 
plaintiff  notice  or  warning  of  the  approach  of  the  switching 
train;  (2)  that  the  switching  train  struck  the  plaintiff's  car 
with  undue  force  or  impact.  At  the  close  of  all  the  evidence 
the  defendant  moved  for  a  directed  verdict,  on  the  ground, 
among  others,  that  there  was  no  evidence  that  the  plaintiff's 
injuries  were  caused  by  any  act  of  negligence  on  the  part  of 

the  defendant.     Other  grounds  of  the  motion  need  not  be 
Vol.  159  lA.— 41 
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stated  at  this  point.  The  motion  was  overruled  by  the  trial 
court.  The  question  is  now  submitted  to  our  consideration, 
and  involves  an  examination  of  all  the  evidence  relating  there- 
to. The  only  testimony  in  support  of  the  alleged  negligence 
was  that  of  the  plaintiff  himself.  It  seems  unavoidable  that 
we  set  out  such  testimony  quite  fully. 

The  following  excerpts  therefrom  comprise  all  that  is 
material  to  the  question: 

As  I  was  shoveling  I  happened  to  notice  a  son  of  Mr. 
Tott's  south  of  the  elevator  where  he  was  loading  grain.  I 
asked  him  if  they  were  going  to  switch,  and  I  heard  him 
reply  and  I  made  up  my  mind  that  he  said  'Yes,'  so 
I  throwed  down  my  shovel,  and  took  away  the  platform  and 
grabbed  for  my  coat,  but  before  I  could  get  my  coat  I  was 
knocked  up  against  the  ceiling  of  the  car,  one  of  the  cross- 
beams ;  then  I  was  unconscious  for  a  short  while ;  then  I  came 
to  my  mind,  and  grabbed  for  my  coat,  and  after  I  had  my  coat 
on  I  got  out  of  the  car,  and  it  was  moving  slowly  as  it  ap- 
proached the  crossing,  almost  a  car  length  from  the  hole 
where  I  was  shoveling  in  the  coal.  .  .  .  The  platform  I 
had  removed  was  the  one  between  the  car  and  the  bin  I  stood 
on  to  shovel.  I  would  naturally  stand  with  one  foot  on  this 
platform  shoveling  into  the  bin.  I  saw  Mr.  Tott's  son  re- 
move the  spout  from  one  of  the  cars  beyond  mine,  and  I 
asked  him  if  they  were  going  to  switch.  I  could  not  very  well 
understand  what  he  said,  but  I  made  up  my  mind  that  they 
were  going  to  because  he  would  not  otherwise  take  out  the 
spout.  They  were  loading  the  car  with  grain,  and  I  thought 
he  said  *Yes,'  they  were  going  to.  I  could  not  exactly  say 
the  words.  .  .  .  The  car  door  on  the  south  side  of  my 
car  was  closed,  and  there  was  no  opening  at  the  south  end 
of  the  car.  .  .  .  The  only  reason  why  I  thought  they 
might  switch  was  because  I  saw  Mr.  Tott's  son  remove  the 
spout  from  the  car  beyond  mine.  I  then  threw  the  shovel 
aside,  pushed  the  platform  out,  and  was  about  to  get  my  coat 
which  was  hanging  up  inside  of  the  car  overhead  of  the  eoal. 
Whether  it  was  lying  on  the  coal  I  do  not  know,  but  I  had 
to  get  on  the  coal  in  order  to  get  it.  I  had  to  climb  almost  up 
to  the  top  of  the  coal  to  get  my  coat.  When  I  got  my  coat, 
the  car  was  struck.    At  the  time  I  was  facing  east.    .    •    . 
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The  coal  I  was  unloading  on  November  9th  was  common  soft 
coal.  I  handled  it  with  a  shovel.  It  was  in  small  pieces,  and 
it  was  in  a  box  car.  When  I  started,  I  had  to  work  down  from 
the  middle  of  the  car,  and  I  put  a  platform  outside  to  stand 
on'  while  I  was  doing  it.  After  getting  into  the  car  1  would 
stand  in  the  car.  I  think  I  commenced  unloading  that  car 
on  the  afternoon  of  November  8th,  and  had  about  half  of  the 
coal  out  when  the  accident  happened.  The  floor  of  the  car 
in  the  center  was  all  cleaned  up,  and  the  coal  was  in  a  pile  in 
each  end.  After  getting  to  that  point  I  would  stand  in  the 
car  and  shovel  into  the  bin,  but  I  had  to  step  out  on  the  plat- 
form to  throw  the  coal  into  the  bin.  The  platform  rested  on 
the  iron  that  the  car  door  slid  on.  It  was  loose  at  the  other 
end,  and  in  taking  it  up  I  would  let  it  drop  between  the  car 
and  the  bin,  or  pull  it  into  the  car.  On  the  occasion  when  the 
boy  told  me  the  engine  was  coming  in,  I  took  up  the  platform 
and  let  it  drop.  It  did  not  take  long..  I  did  it  very  quickly. 
My  coat  was  in  the  east  end  of  the  car,  and  I  was  working 
there  in  my  shirt  sleeves.  Shoveling  coal  was  pretty  warm 
work.  It  made  me  sweat  some,  and  I  was  a  little  warm,  but 
I  had  the  south  door  of  the  car  closed.  ...  I  could  have 
opened  the  door  if  I  wanted  to,  but  I  did  not  want  to  because 
it  was  cold  and  cloudy.  The  coal  in  the  east  end  of  the  car 
was  as  high  as  they  would  allow  them  to  have  it.  I  guess 
about  half  way  between  the  bottom  and  the  top,  about  half 
full.  .  .  .  That  coal  sloped  from  the  top  down  to  the 
floor,  and  was  not  straight  up  and  down.  I  had  to  climb  up 
that  slope  to  get  my  coat.  I  did  not  climb  clear  to  the  top 
of  the  coal.  I  could  not  get  there  before  I  was  thrown  up  to 
the  ceiling.  I  had  not  got  hold  of  my  coat  yet.  I  am  not 
sure  whether  the  coat  was  hanging  on  a  nail  or  was  on  the 

coal The  bump  lifted  me  up.    I  was  thrown  up 

against  this  cross-piece  by  the  jar  of  the  car.  I  was  on  the 
slope,  and  I  don't  know  how  close  my  head  was  to  the  top  of 
the  car  when  the  jar  came,  but  it  was  not  as  high  as  the 
rafter.  I  don't  have  any  idea  how  far  my  head  was  below 
the  rafter.  So  far  as  I  know,  my  head  may  have  been  fully 
as  high  as  the  rafter.  I  don't  know  whether  I  would  expect 
a  jar  on  the  end  of  the  car  to  lift  me  upward  or  not.  I  do 
not  know'how  I  would  judge  of  the  jar,  except  from  the  fact 
that  I  went  up  against  the  ceiling.  When  my  head  struck 
the  car,  I  became  unconscious.     I  did  not  Imow  anything 
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when  I  was  unconscious.  .  .  .  My  head  struck  the  car 
before  I  knew  it.  It  was  a  hard  bump  as  shown  by  the  wound 
I  got,  and  the  unconsciousness  I  got.  That  is  the  only  rea- 
son I  have  for  thinking  it  was  a  hard  bump.  I  did  not  see 
how  fast  the  engine  was  coming,  or  how  many  cars  were  com- 
ing with  it,  I  don't  know  what  you  railroad  men  call  a  hard 
bump.  ...  At  the  time  I  removed  the  platform  from 
between  the  car  and  the  coal  bin,  I  did  not  look  back  to  see 
how  far  the  engine  was  away.  As  I  threw  out  the  shovel  of 
coal,  I  happened  to  see  Hubert  Tott  getting  the  spout  out. 
It  was  just  about  a  car  length  between  his  car  and  mine,  and 
there  was  not  anything  between.  When  I  saw  him  take  his 
spout  down,  I  supposed  the  engine  was  coming  in,  and  I  asked 
him  if  the  engine  was  coming,  and  I  understood  him  to  say 
it  was  coming,  and  after  that  I  laid  down  my  scoop  and  picked 
up  this  platform  and  dropped  it  down  between  the  car  and 
the  bin,  and  then  started  to  climb  up  on  the  coal,  and  the 
bump  came.  I  asked  Hubert  Tott  if  the  engine  was  coming 
in  for  fear  they  were  going  to  switch,  and  he  answered  me 
back,  as  I  understood  it,  that  the  engine  was  coming.  I  then 
laid  down  my  scoop,  dropped  the  platform  between  the  car 
and  the  bin;  and  turned  to  walk  up  on  the  coal  to  get  my  coat, 
and  before  I  got  my  coat  the  bump  came.  That  is  about  the 
way  the  thing  happened,  so  far  as  I  can  recollect.  The  track 
curves  to  the  south  as  you  come  east.  I  expected  the  engine 
to  come  from  the  east. 

The  only  other  evidence  on  the  subject  is  that  of  Hubert 
Tott,  who  testified  as  follows: 

I  was  loading  grain  right  next  to  the  elevator,  and  Mr. 
Post  was  unloading  coal  in  the  coal  chute  on  the  same  track 
my  car  was  on,  and  about  a  car  length  away  to  the  west.  I 
did  not  say  anything  to  him  about  the  engine  coming  in  that 
morning  until  they  were  coming  into  the  yards,  and  he  asked 
if  it  was  coming  in,  and  I  said  it  was.  At  that  time  he  was 
standing  in  the  doorway  of  his  car,  that  would  be  on  the  north 
side.  At  that  time  I  was  going  to  take  my  spout  down.  At 
that  time  the  engine  was  on  the  track  going  towards  the 
switch.  It  was  on  the  side  track  on  the  other  side  of  the  main 
line.  It  had  to  go  to  the  east  end  of  the  yards  to  get  to  the 
switch,  and  then  go  in  along  the  elevator.    To  do  that  it  had 
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to  go  across  the  main  line.  The  switch  it  had  to  go  through 
was  between  600  and  700  feet  east  of  Mr.  Post's  car.  It  prob- 
ably took  five  minutes  from  the  time  I  told  him  the  engine 
was  coming  in  until  the  engine  did  come  in  to  my  car.  The 
engine  came  in  in  just  the  ordinary  way  they  always  did.  It 
was  pushing  some  cars  at  the  time  it  struck  my  car.  It 
struck  my  car  the  ordinary  way,  just  about  the  same  as  usual 
to  make  the  coupling.  They  kept  on  moving  slowly  after 
coupling  on  to  my  car.  They  coupled  on  to  Mr.  Post's  car. 
I  did  not  see  it  strike  the  car,  but  the  way  I  seen  other  cars 
they  were  pushing,  they  were  going  about  the  same  way  they 
hit  my  car. 

Looking  to  the  evidence  of  plaintiff  alone,  it  appears 
clearly  therefrom  that  he  was  warned  by  Tott  of  the  approach 
of  the  switching  train  before  he  put  himself  in  a  position  of 
peril  by  climbing  to  the  top  of  the  coal  to  get  his  coat.  There 
1  RAiLBOADs  •  ^^  ^  ^^  length  between  his  car  and  the  grain 
wlSiKg^^evi  ^^^  ^^  ^^^  elevator.  He  had  laid  aside  his 
^^^'    '  shovel,  and  had  disconnected  the  gangplank 

after  he  knew  of  the  approach  of  the  train.  It  is  undisputed  in 
the  evidence  that  at  this  point  he  was  not  exposed  to  any  peril 
from  the  approach  of  the  switching  train,  and  this  is  so  whether 
he  had  left  the  car  or  remained  therein.  Whatever  the  proxi- 
mate cause  therefor  of  the  plaintiff's  injuries,  it  was  not  a  want 
of  notice  of  the  approaching  switching  train.  If  the  plaintiff's 
position  on  top  of  the  coal  was  perilous,  and  if  he  were  other- 
wise entitled  to  warning  and  time  to  extricate  himself  there- 
from, yet  under  his  own  evidence  he  had  the  warning  before 
he  put  himself  in  such  position. 

We  may  ignore  at  this  point  the  testimony  of  the  brake- 
man  to  the  effect  that  he  had  passed  that  way  and  given  plain- 
tiff warning.  Inasmuch  as  he  had  the  warning,  it  is  immate- 
rial whether  he  received  it  from  Tott  or  the  brakeman.  Reiliy 
V.  Railway  Co.,  122  Iowa,  525;  McOiU  v.  Railway  Co,,  113 
Iowa,  358;  Railroad  Co.  v.  Judah,  65  Kan.  474  (70  Pac.  346). 
It  necessarily  follows  that  this  ground  of  alleged  negligence  is 
not  available  herein. 


646  Post  v.  Railway.  [159  Iowa 

We  tarziy  therefore,  to  the  second  ground.  Waa  there 
any  evidence  of  negligence  by  Undue  force  or  impact!  All 
the  evidence  on  that  subject  is  contained  in  the  excerpts  we 

have  already  quoted.    Only  the  witness  Tott 
testifies  directly  on  thdt,  however,  and  his  tes- 
timony is  adverse  to  the  plaintiff.    The  testimony  of  the  plain- 
tiff himself  on  the  question  is  as  follows :    ' '  I  do  not  know  how 

I  would  judge  of  the  jar  except  from  the  fact  that  I  hit  my 
head  up  against  the  ceiling.  When  my  head  struck  the  car, 
I  became  unconscious.  My  head  struck  the  car  before  I  knew 
it.  It  was  a  hard  bump  as  shown  by  the  wound  I  got  and  the 
unconsciousness  I  got.  That  is  the  only  reason  I  have  for 
thinking  it  was  a  hard  bump.  I  did  not  see  how  fast  the 
engine  was  coming  or  how  many  cars  was  coming  with  it."  He 
also  testified:  ''I  was  unconscious  for  a  short  time,  then  I 
came  to  my  mind  and  grabbed  for  my  coat,  and  after  I  had  my 
coat  on  I  got  out  of  the  car.  It  was  moving  slowly  as  it  ap- 
proached the  crossing  almost  a  car  length  from  the  hole  where 
1  Y/%a  shoveling  in  the  coal."  This  latter  testimony  of  the 
plaintiff  is  quite  in  harmony  with  the  testimony  of  Tott,  to 
the  effect  that  the  movement  of  the  train  was  slow.  It  will  be 
seen  from  the  foregoing  quotations  from  the  plaintiff's  evi- 
deiice  that  he  bases  his  claim  of  undue  force  solely  upon  the 
fact  that  he  was  hurt  by  the  jar.  Granting  for  the  sake  of 
argument  that  the  injury  itself  might  be  of  such  nature  and 
extent  as  to  afford  of  itself  evidence  of  undue  force  or  im- 
pact, the  injury  in  this  case  was  described  by  the  plaintiff's 
physician  as  a  witness  to  be  a  scalp  wound  ''about  two  inches 
long"  and  was  **only  through  the  skin."  ''There  was  an 
ooze  of  a  red  color,  but  not  a  liberal  hemorrhage.  It  was 
dressed  with  adhesive  plaster."  There  was  nothing,  therefore, 
jn  the  nature  of  the  wound  which  can  be  said  to  furnish  any 
evidence  on  the  question  of  whether  there  was  an  undue  im- 
pact. We  feel  compelled,  therefore,  to  say  that  the  record  dis- 
closed no  evidence  in  support  of  this  ground  of  negligence. 
It  is  strenuously  urged  by  the  plaintiff  that  there  was  a 
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conflict  in  the  evidence,  and  that,  therefore,  it  was  a  question 
for  the  jury.     The  conflict  pointed  out  is  that  the  plaintiff 

testified  that  the  accident  occurred  in  the  af  t- 

^*  flfcung  e^°'        ernoon,  whereas  Tott's  recollection  was  that  it 

nfissfo'n^of  occurrcd  in  the  forenoon.    The  same  crew  and 

same  train  passed  through  the  town  in  the 
forenoon  and  again  in  the  afternoon  on  their  return  trip.  As 
regards  that  feature  of  the  case  under  present  consideration, 
the  conflict  pointed  out  is  clearly  immaterial.  Both  witnesses 
identify  the  particular  event.  The  plaintiff  went  to  the  ele- 
vator, and  exhibited  his  injury  to  Tott,  according  to  his  own 
testimony,  immediately  after  it  occurred.  Its  identity  is  not 
put  in  question,  but  the  witnesses  differ  in  their  recollections 
as  to  whether  it  occurred  in  the  forenoon  or  afternoon.  Though 
the  accident  occurred  in  November,  1909,  the  suit  was  not 
brought  until  February,  1911,  and  the  trial  was  not  had  until 
September  following.  There  was  therefore  abundant  room 
for  discrepancy  as  to  the  hour  of  day.  Accepting  the  conten- 
tion of  the  appellee  as  a  witness,  as  we  are  bound  to  do,  that 
the  accident  occurred  in  the  afternoon,  it  adds  no  whit  to  his 
case.  It  is  our  conclusion  that  there  is  a  failure  of  proof  on 
the  question  of  negligence,  and  that  a  verdict  should  have 
been  directed  for  the  defendant  on  that  ground. 

In  view  of  this  conclusion,  it  seems  hardly  necessary  that 
we  should  give  consideration  to  other  questions  argued. 

For  the  reason  indicated,  the  judgment  must  be  Reversed. 


LiBBiE  M.  Goulding,  Appellee,  v.  Nels  B.  Shonquist, 

Appellant. 

Appeal:    citation  of  authorities:     duty  ot  counsel.     In  refrain- 

1    ing  from  citing  authorities  in  support  of  a  contention  urged  on 

appeal y  on  the  theory  that  the  court  knows  its  own  decisions,  of 

which  there  are  a  great  number,  counsel  fail  in  performing  their 

faU  duty  to  aid  the  court  in  determining  the  questions  presented. 
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Beal  property:  adversb  possession:  claim  of  right:  color  of 
2  title.  Title  to  real  property  cannot  be  acquired  simply  by  open, 
notorious  and  adverse  possession  for  the  statutory  period;  there  must 
be  some  record  title  or  definite  claim  of  right,  by  virtue  of  which 
the  claimant  supposes  in  good  faith  that  he  has  a  right  to  the 
property,  and  under  which  he  continues  in  possession.  Mere  occu-. 
pancy  by  a  trespasser,  and  improvement  of  the  property  as  a  mat- 
ter of  convenience  to  himself  and  family,  appreciating  that  he  has 
no  right  or  title,  does  not  constitute  such  adverse  possession  as 
will  ripen  into  title,  or  operate  as  a  bar  under  the  statute. 

Appeal  from  Pottawattamie  District  Court. — Hon.  E.  B. 

Woodruff,  Judge. 


Saturday,  April  12,  1913. 

Plaintiff  brought  this  action  to  recover  possession  of 
four  lots,  containing  about  three  acres,  in  East  Omaha,  in 
Pottawattamie  county.  Defendant  claimed  the  title  and  right 
of  possession  by  prescription,  and  that,  based  on  a  claim  of 
right,  he  had  been  in  adverse  possession  for  more  than  ten 
years ;  that  therefore  the  action  was  barred.  At  the  conclusion 
of  all  the  evidence,  the  court  directed  a  verdict  for  plaintiff. 
Defendant  appeals. — Affirmed. 

A.  W.  Askwith,  for  appellant. 

Oeorge  H.  Mayne  and  F.  H.  Oaines,  for  appellee. 

Preston,  J. — There  is  no  dispute  in  the  evidence.  Plain- 
tiff is  a  nonresident  of  the  state.  She  acquired  title  to  the 
property  by  warranty  deed  about  thirteen  years  ago,  and  the 
abstract  shows  a  complete  chain  of  title  from  the  government 
down  to  her.  She  has  paid  all  taxes.  Defendant  lives  on  and 
owns  the  land  adjoining  the  lots  in  controversy,  or  rather 
just  across  the  street,  but,  at  the  time  he  took  possession  of 
the  lots  in  controversy,  the  street  had  not  been  used.  When 
he  moved  into  his  own  house,  the  land  in  controversy  was 
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partly  under  water,  and  nearly  all  of  it  grown  up  with  brush 
and  willows,  which  extended  up  to  his  house.  At  that  time 
he  had  three  small  children;  hunters  and  other  trespassers 
came  there ;  and  defendant  says  he  and  his  wife  thought  they 
ought  to  clear  it  off.  In  the  spring  he  cleared  it  off,  using 
the  brush  to  make  a  road  across  the  land.  Next  fall  he 
fenced  the  lots.  This  was  more  than  ten  years  prior  to 
the  commencement  of  this  action.  The  next  season  after 
it  was  fenced,  he  broke  it  up  and  cropped  it .  He 
says  he  had  heard  the  land  was  the  old  river  bed.  Parts 
of  the  land  were  under  water,  but  he  used  it  for  pas- 
ture when  fit,  and  used  some  of  it  for  garden.  He  says  he 
has  been  in  possesison  and  claimed  to  own  it  ever  since  he 
fenced  it.  He  has  never  given  in  the  land  for  taxation.  The 
lots  were  platted  in  1888,  several  years  before  defendant  took 
possession,  but  he  says  he  did  not  know  this. 

Defendant  did  not  go  to  the  county  records  to  see  who 
owned  the  land  until  two  years  before  the  trial,  and  made  no 
inquiry  to  find  out  whether  it  was  government  land  or  whether 
some  one  owned  it.  There  is  no  claim  that  defendant  held 
the  land  under  color  of  title,  but  he  does  claim  that  he  had 
possession  under  a  claim  of  right.  The  question  is  whether, 
under  the  undisputed  evidence,  he  did  occupy  the  lots  under 
a  claim  of  right. 

Appellant's  counsel  says  he  has  purposely  refrained 
from  the  citation  of  authorities  on  the  presumption  that  this 
court  is  familiar  with  its  own  decisions.     There  are  about 

twenty  thousand  such  decisions,  some  of  them 

tion'of  *Ru-   "     containing  a  number  of  legal  propositions. 

doty  of  conn-     The  presumption,  if  it  exists,  may  be  one  of 

Bel. 

fact  rather  than  of  law.  We  suggest  that 
counsel  has  not  performed  his  full  duty  in  aiding  the  court 
in  answering  the  question  propounded.  State  v,  Farlee,  74 
Iowa,  451.  Appellee  cites  one  case:  Litchfield  v.  Sewell,  97 
Iowa,  247. 

Counsel  for  appellant  says  he  is  unable,  under  the  deci- 
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sions,  to  say  just  what  is  such  a  claim  of  right  as  will  be  suf- 
ficient to  put  in  running  the  statute  of  limitation,  and  asks, 
**What  is  a  claim  of  right?  A  direct  answer  to  that  ques- 
tion by  this  court  in  this  case  ought  to  settle  that  question  for 
all  time."  It  is  said  that  some  of  the  earlier  decisions  use  the 
phrase  ** color  of  title,  or  claim  of  title,"  and  that  later  there 
crept  into  the  opinions  the  phrase  ** claim  of  right." 

Appellant's  theory,  as  he  states  it,  is:  **A11  that  is  neces- 
sary to  set  in  operation  the  statute  of  limitations  is  the 
open,  notorious,  and  adverse  possession  of  real  estate,  coupled 
«    „.  with  any  kind  of  a  claim,  whether  under  color 

2.  Rbal  prop-  *'.  ' 

^JL«8?on  f"®  of  title,  claim  of  title,  or  any  other  claim  to 
ri|h?:°coior  of  *^®  ^Bme  made  in  good  faith."  Under  such 
^^*^'  a  doctrine,  if  we  understand  the  proposition, 

possession  by  a  lessee  under  a  lease  would  be  suflBucient.  The 
tenant  would  be  in  the  occupancy  of  the  land,  claiming  the 
right  to  possession,  but  under  the  lease.  This  would  not  be 
sufficient. 

Counsel  has  included  in  his  proposition  the  words  ''ad- 
verse possession."  These  words  alone  involve  the  question 
of  possession  under  color  of  title  or  claim  of  right.  To  con- 
stitute color  of  title,  there  must  be  a  paper  or  record  title  of 
some  kind,  but  a  claim  of  right  may  be  based  upon  an  oral 
agreement.  Hamilton  v.  WHght,  30  Iowa,  480 ;  lAbbey  v. 
Young,  103  Iowa,  258. 

In  this  case  defendant  does  not  claim  to  have  any  color 
of  title.  Before  he  can  rely  on  his  possession  as  being  adverse 
and  as  a  bar,  he  must  have  held  under  a  claim  of. right  or^ 
claim  of  title.  These  words  ** claim  of  right"  or  ''claijn  of 
title"  are  often  used  in  the  same  sense.  It  is  difficult  to  give 
an  exact  definition  that  would  be  applicable  in  all  cases,  but 
there  must  be  some  claim  of  right  or  title  or  interest  in  or  to 
the  property  by  which  the  possessor,  in  good  faith,  supposes 
he  has  a  right  to  the  property,  and  under  which  he  continues 
in  possession,  and  which,  when  held  openly  for  the  requisite 
length  of  time,  with  the  intention  of  holding  against  the  true 
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owner  and  all  others  and  adversely,  will  ripen  into  a  title. 
Litchfield  v.  Sewell,  97  Iowa,  247;  Blunter  v.  Land  Co.,  129 
Iowa,  32;  Iowa  Land  Co.  v.  Blunter,  206  U.  S.  482  (Sup.  Ct. 
769,  51  L.  Ed.  1148) ;  Gruhe  v.  Wells,  34  Iowa,  148;  1  Cyc. 
1029 ;  Wickham  v.  Henthorn,  91  Iowa,  242 ;  Wilbur  v.  Rail- 
road Co.,  116  Iowa,  65;  Laraway  v,  Larue,  63  Iowa,  407; 
McBride  v.  Caldwell,  142  Iowa,  228.  There  must  be  some- 
thing upon  which  to  base  the  claim.  7  Cyc.  183,  note  58.  It 
is  not  necessary  that  the  claim  of  right  be  a  valid  and  legal 
one.^  If  possession  is  held  under  it  and  the  other  required  ele- 
ments are  shown,  it  will  ripen  into  a  title. 

In  this  case  the  record  title  to  the  lots  in  question  rests 
in  the  plaintiff.  The  defendant's  claim  rests  upon  more  than 
ten  years*  possession,  which  he  now  claims  has  ripened  into  a 
title.  Under  the  facts  of  this  case,  and  under  the  law,  as  we 
have  shown,  to  acquire  such  title,  possession  must  have  been 
taken  and  held  by  the  defendant  in  good  faith,  under  a  claim 
of  right.  According  to  his  own  testimony,  there  is  nothing 
upon  which  to  base  a  claim  of  right.  When  he  moved  into  his 
present  property,  the  lands  in  question  were  objectionable 
because  they  were  frequented  by  hunters,  and  for  that  rea- 
son he  and  his  wife  thought  they  ought  to  clear  them  up.  He 
says  he  supposed  they  were  part  of  the  old  river  bed  or 
waste  land  upon  which  any  one  could  enter.  No  other  facts 
are  oflfered  by  defendant  as  a  reason  for  entering  into  the 
possession  of  the  land  at  that  time.  "Whether  the  title  to  the 
land  was  in  the  state  or  some  other  person,  the  defendant 
knew  that  he  had  no  title  and  that  he  had  no  claim  of  title, 
and  no  right  whatever  to  enter  into  the  possession,  and  his 
possession  was  not  in  good  faith  for  that  reason.  In  Litchfield 
V.  Sewell,  supra,  it  was  said:  *'It  seems  to  be  well  settled  that 
there  can  be  no  such  thing  as  adverse  possession  where  the 
party  knows  he  has  no  title,  and  that  under  the  law  he  can 
acquire  none  by  his  occupation." 

Defendant  has  offered  no  evidence  to  justify  his  taking 
possession  of  the  land  other  than  a  mere  convenience  to  him- 
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self  and  family  in  clearing  it.  He  was  a  mere  trespasser  in 
entering  into  the  possession,  and  his  occupancy  since  is  as  a 
trespasser.  He  has  never  given  it  in  for  taxation  or  offered 
to  pay  any  of  the  taxes,  which  shows  that  he  did  not  suppose 
the  land  belonged  to  him.  Mere  occupancy  alone  will  not 
ripen  into  a  title  or  constitute  a  bar  under  the  statute.  Orube 
V.  WeUs,  34  Iowa,  148 ;  Wright  v.  Keithler,  7  Iowa,  92 ;  Jones 
V.  Hocktnan,  12  Iowa,  101 ;  Clagett  v.  Conlee,  16  Iowa,  487 ; 
Litchfield  v.  Sewell,  supra;  Schrimper  v.  Railway,  115  Iowa, 
35 ;  Keller  v.  Harrison,  151  Iowa,  320  ;Wickham  v.  Henthom, 
91  Iowa,  242 ;  Hafner  v.  Chase,  146  Iowa,  231 ;  1  Cyc.  1028, 
1029. 

The  trial  court  properly  directed  a  verdict  for  plaintiff. — 
Affirmed. 


Patrick  Morrow,  et  al.,  Appellants,  v.  Otto  Mutz  and  John 

W.  FuLK,  Appellees. 

Qnie^g  title:  accretion:  avulsion:  evidence.  In  this  action  to 
quiet  title  to  land  lying  along  the  Missouri  river,  the  evidence  is 
reviewed  and  held  to  show  that  the  land  in  question  is  west  of  the 
river,  due  to  gradual  erosion  rather  than  to  a  change  in  the  course 
of  the  river  by  sudden  avulsion,  and  that  it  is  therefore  a  part  of 
the  state  of  Nebraska  and  plaintiff  is  not  entitled  to  a  decree  quiet- 
ing his  title. 

Appeal  from  Harrison  District  Court. — Hon.  A.  B.  Thornell, 

Judge. 

Saturday,  April  12, 1913. 

Suit  in  equity  to  quiet  plaintiffs'  title  to  lot  No.  4  in 
section  No.  7,  township  No.  79  north,  range  No.  45,  in  Harri- 
son county,  Iowa,  being  a  fractional  lot  in  the  original  govern- 
ment survey.  Defendants  claim  that  there  is  no  longer  any 
such  lot ;  that  the  tract  of  ground  in  controversy  is  a  part  of 
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section  No.  35,  in  township  No.  2,  range  No.  11,  in  Washington 
county,  Neb.,  being  accreted  land  to  said  section  No.  35 
or  to  some  of  the  lots  therein.  As  originally  surveyed,  the  land 
in  controversy  was  on  the  Iowa  side  of  the  river;  but  it  is 
now  on  the  Nebraska  side  and  there  is  no  stream  west  thereof. 
The  sole  question  in  the  case  is  whether  or  not  said  land 
was  left  intact;  the  river  having  changed  its  course  during 
one  of  the  humors  for  which  it  is  noted.  The  trial  court  found 
that,  while  the  river  had  changed  its  course,  it  did  so  grad- 
ually, washing  away  all  the  land  in  controversy  and  deposit- 
ing it,  or  other  soil,  gradually  and  imperceptibly  to  and  upon 
the  land  on  the  Nebraska  side  of  the  river.  Plaintiffs  appeal. 
— Affirmed. 

H.  H.  Roadifer  and  T,  J,  Mahoney,  for  appellants. 

8,  H,  Cochran,  for  appellees. 

Debmer,  J. — ^While  defendants  pleaded  a  former  adjudi- 
cation of  this  controversy  in  Qvinlin  v.  Bratley,  80  N.  W.  405, 
they  do  not  now  rely  upon  that  case  as  an  adjudication,  but 
contend  that  the  lands  involved  in  that  controversy  were  in 
the  same  section  and  immediately  south  of  the  lot  now  claimed 
by  plaintiffs,  and  that  the  change  in  the  course  of  the  river, 
which  washed  away  the  land  claimed  by  Quinlin  in  that  case, 
was  the  same  change  which  affected  the  land  that  is  the  sub- 
ject of  this  controversy.  An  examination  of  the  records  in 
the  two  cases  shows  that  this  contention  is  true;  and  while 
there  is  no  privity  of  title  or  estate  in  the  parties  to  this 
litigation,  so  that  the  decree  in  the  Quinlin  case  would  be  an 
adjudication  here,  the  fact  that  it  involved  the  same  change 
in  the  course  of  the  Missouri  river  should  doubtless  be  taken 
into  account,  except  in  so  far  as  the  record  in  this  case  differs 
from  the  one  in  that. 

Again,  while  defendants  in  this  case  pleaded  the  statute 
of  limitations  and  adverse  possession,  they  announced  in  the 
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district  court,  that  they  did  not  rely  thereon  and  make  no 
such  claims  on  this  appeal.  The  sole  question  in  this  case  is 
one  of  fact,  and  that  is  whether  or  not  the  land  in  controversy 
is  west  of  the  river  and  a  part  of  the  land  in  Washington 
county,  Neb.,  due  to  gradual  erosion,  or  whether  the  river 
changed  its  course  by  a  sudden  avulsion,  leaving  the  land  still 
in  Iowa,  although  the  river  be  now  flowing  east  thereof.  If 
the  former,  then  plaintiffs  cannot  recover.  If  the  latter,  then 
they  are  entitled  to  a  decree  quieting  their  title  to  the  lot  which 
they  claim,  and  perhaps  to  some  land  accreted  thereto. 

Plaintiffs  must  recover  upon  the  strength  of  their  own 
title  and  not  upon  any  weakness  of  that  of  their  adversaries; 
but,  the  land  now  being  on  the  west,  or  Nebraska,  side  of  the 
river,  it  may  be  that  plaintiffs  have  the  burden  of  showing 
that  the  change  in  the  course  of  the  river,  which  left  k  there, 
was  of  such  a  character  as  not  to  destroy  its  identity,  and  that 
this  change  was,  in  common  vernacular,  a  ** cut-off"  or  an 
avulsion,  rather  than  a  gradual  washing  away  and  cutting  into 
the  Iowa  shore ;  in  other  words,  erosion.  But,  no  matter  where 
the  burden  as  to  the  nature  of  this  change,  it  is  conceded  on 
all  sides  that  the  land  is  now  on  the  Nebraska  side  of  the  river 
and  apparently  a  part  of  the  territory  within  that  state. 
Plaintiffs  concede  that  all  of  fractional  lot  No.  3  which  orig- 
inally abutted  upon  lut  No.  4  to  the  north,  was  gradually 
washed  away  by  the  river,  and  that  a  part  of  lot  No.  4 
was  also  gradually  washed  away ;  but  they  also  contend  and 
offered  testimony  to  show  that  the  remaining  part  of  lot  No. 
4  always  remained  intact,  undisturbed,  and  subject  to  identi- 
fication. They  introduced  one  witness,  who  gave  direct  testi- 
mony to  that  effect;  but  he  was  an  interested  one,  having 
one  time  owned  and  conveyed  the  lot,  and  it  does  not  appear 
that  he  was  more  than  occasionally  upon  the  land  prior  to 
the  year  1891.  Again,  this  witness  conveyed  the  same  land, 
by  warranty  deed,  in  the  year  1896,  describing  it  by  metes  and 
bounds  and  as  being  in  the  state  of  Nebraska.  Defendants 
introduced  several  witnesses  who  lived  near  the  land  in  con- 
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troversy  and  who  watched  the  changes  of  the  river  from 
about  the  year  1867  down  to  near  the  time  of  the  trial  of  this 
case  in  the  district  court.  These  witnesses  all  testify  that  the 
river  commenced  cutting  in  the  Iowa  side  and  adding  to  the 
land  on  the  Nebraska  side ;  that  it  ** turned  the  land  all  over" ; 
that  it  left  no  islands  and  never  ran  around  any  body  of  land 
as  claimed  by  the  plaintiffs'  witness. 

The  preponderance  of  the  direct  testimony  is  with  the 
appellees.  For  appellants  it  is  contended,  however,  that,  aside 
from  this  direct  testimony,  there  is  other  evidence  of  physical 
conditions  and  facts  which  corroborates  the  direct  testimony 
and  demonstrates  that  the  river  could  not  have  washed  over 
the  entire  lot  in  controversy;  and  that  it  must,  during  its 
change,  have  passed  around  part  of  it,  leaving  some  of  it  still 
in  Iowa,  and  drawing  to  it  accretions  to  the  west,  at  least 
as  far  as  the  west  bank  of  the  river  as  originally  meandered 
by  the  government  surveyors  at  the  time  of  the  survey  of  the 
state  of  Nebraska.  They  rely  upon  certain  levels  taken  just 
before  the  trial,  which  show  portions  of  the  original  lot  No. 
4  to  be  twelve  inches  higher  than  any  of  the  highest  points 
along  the  old  west  bank  of  the  river. 

Reliance  is  placed  upon  the  fact  that  stumps  are  now 
standing  on  the  northeast  portion  of  lot  No.  4,  although  much 
decayed,  which  must  be  more  than  sixty  years  of  age,  indicat- 
ing that  this  land  was  never  washed  away.  It  is  also  claimed 
that  the  river  passed  some  distance  east  of  its  present  channel 
some  time  about  the  year  1892,  and  that  since  that  time  it  has 
been  gradually  working  westward  again,  and  that  there  is 
now  a  well-defined  bank,  as  of  a  river,  to  the  east  of  what 
was  lot  No.  4  on  the  Iowa  side,  indicating  that,  when  it  made 
its  change,  it  must  have  passed  around  a  part  of  lot  No.  4, 
following  what  is  now  called  a  ** chute,''  making  new  banks 
on  both  sides  of  the  stream.  Moreover,  plaintiffs  introduced 
testimony  to  show  that,  where  the  stumps  of  the  old  trees 
were  found,  there  were  two  kinds  of  soil,  one  described  as 
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loose  clay,  something  like  eighteen  inches  in  depth,  and  below 
that  a  hard  black  soil. 

An  expert  who  looked  at  these  stumps  testified  that  it 
would  take  about  thirty  years  for  the  largest  one  to  grow,  and 
he  further  said  that  they  were  all  of  cottonwood,  the  largest 
being  twenty-nine  inches  in  diameter,  and  that  he  thought 
the  trees  had  been  felled  more  than  eight  years  before  he 
examined  them.  This  same  witness,  using  some  hypothesis, 
gave  it  as  his  opinion  that  some  of  the  trees,  whos^  stumps  he 
found,  had  been  growing  close  to  sixty  years.  The  net  effect 
claimed  for  this  testimony  is  that  the  finding  of  the  stumps 
indicates  that  the  trees  were  growing  upon  lot  4  as  much  as 
fifty  or  sixty  years  ago  in  the  black  soil  found  something 
like  eighteen  inches  below  the  present  surface,  and  that  this 
soil  has  never  been  disturbed,  indicating  that  the  river  must- 
have  cut  around  part  of  this  lot  4  rather  than  cut  through 
it  by  erosion.  Much  of  this  latter  testimony  is  speculative 
in  character  and  should  not  be  allowed  to  control  over  direct 
and  positive  testimony. 

From  the  records  heretofore  before  this  court,  from  gen- 
eral knowledge  as  to  the  vagaries  of  the  Missouri  river,  and 
from  facts  known  by  all  who  have  had  anything  to  do  with 
the  changes  of  the  channel  of  that  stream,  too  much  dependence 
cannot  be  placed  upon  mere  theories.  Cottonwoods,  willows, 
and  other  quick-growing  trees  spring  up  along  that  stream 
and  grow  to  great  size  in  a  few  years,  and  upon  lands  which 
were  at  one  time  within  the  channel  of  the  river  will  be 
'  found  trees  large  in  size,  apparently  so  large  as  to  indicate 
that  the  river  passed  over  the  ground  long  years  ago.  Yet 
the  testimony  shows  that  these  trees  are  of  very  rapid  growth ; 
that  they  spring  up  as  soon  as  the  water  recedes,  and  in  a 
short  time  look  as  if  they  had  always  existed  there.  Indeed, 
this  record  shows  that  the  largest  tree  could  not  have  been 
more  than  thirty  years  old  at  the  time  the  witnesses  gave 
their  testimony,  which  was  in  the  year  1911.  Accepting  this 
as  a  fact,  the  trees  did  not  begin  to  grow  until  the  year  1881, 
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and  this  corroborates  defendants'  theory  of  the  case.  But 
appellant  says  that  some  of  the  stumps  were  covered  by  soil 
washed  in  about  them,  and  that  some  were  several  inches 
above  the  soil,  indicating  that  the  latter  were  of  trees  growing 
after  the  first  were  cut.  This,  too,  is  a  speculation  rather 
inconclusive  in  character. 

It  is  well  to  know  that  the  soil  in  this  Missouri  bottom, 
after  it  has  been  turned  over  by  the  river  and  becomes  dry 
again,  is  as  shifting  as  the  sands,  and  drifts  with  the  action 
of  the  winds.  Again,  the  river  itself  carries  a  great  amount 
of  sediment  and  silt,  and,  when  it  overflows  its  banks,  large 
deposits  are  made  wherever  there  is  any  obstruction  to  its 
free  flow.  It  cannot  be  said  just  how  long  this  sediment, 
which  it  is  claimed  was  on  top  of  the  black  soil,  was  in  forming. 
It  may  have  been  but  a  single  season.  Again,  the  finding 
of  some  of  these  stumps  in  apparently  black  soil  is  inconclusive 
in  character.  After  the  river  recedes  and  vegetation  and 
trees  spring  up  and  humus  enters  the  soil,  it  becomes  black 
or  brown  and  hard  and  firm,  and,  were  it  not  for  the  sub- 
soil, it  might  withstand  the  ravages  of  the  river. 

Assuming  that  the  change  in  the  river  occurred  some  time 
in  the  year  1881,  which  is  conceded  by  every  one,  it  is  apparent 
that  the  large  stump  must  be  of  a  tree  which  was  not  growing 
when  that  change  was  made.  The  theory  that  the  other 
stumps  were  of  trees  which  had  been  cut  off  before  the  larger 
began  to  grow  is  not  sustained  by  the  testimony.  At  most,  it  is 
a  mere  surmise,  arising  from  physical  facts,  which  are  sub- 
ject to  another  explanation.  If  this  contention  be  true,  then 
these  stumps  have  been  in  the  ground,  where  they  now  are, 
for  thirty  years,  yet  still  preserve  their  shape  and,  although 
rotted,  enough  of  their  consistency  to  indicate  their  age. 

The  testimony  shows  in  this  case,  and  it  is  a  well-known 

fact,  that  Cottonwood  stumps  will  not  last  for  that  length  of 

time.    According  to  the  record  before  us,  such  stumps  and  the 

roots  thereof  will  not  last  more  than  seven  or  eight  years  after 

being  cut.    It  is  manifest  that  the  tree  theory  is  not  persuasive.  , 
Vol.  159  Ia.— 42 
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Again,  there  is  direct  testimony  to  the  effect  that  no  such 
trees  were  growing  upon  the  land  thirty  years  ago,  as  the 
opinion  of  the  expert  would  indicate.  A  witness  entirely 
familiar  with  the  situation,  and  who  could  look  out  of  his 
door  and  see  the  entire  situation,  said  that  there  were  no 
trees  upon  the  land,  except  those  which  sprang  up  since  the 
change  in  the  channel  of  the  river.  The  differences  in  the 
levels  taken  may  easily  be  accounted  for,  as  already  indicated. 
It  is  nothing  unusual  to  find  the  banks  of  a  river  higher  than 
the  surrounding  land ;  and  land  which  may  have,  at  one  time, 
been  washed  over  by  the  river  may  become  higher  than 
some  which,  at  one  time,  was  a  bank  of  the  same  stream. 

The  preponderance  of  the  direct  testimony  is  with  the 
defendants,  and  the  theories  upon  which  plaintiffs  rely  in 
support  of  their  direct  evidence  are  not  inconsistent  with  the 
claims  made  for  defendants.  Indeed,  some  of  them  tend  to 
support  the  defendants'  theory  of  the  case. 

The  trial  court  found  that  plaintiffs  had  not  made  out 
their  case  by  the  quantity  of  proof  required,  and  with  that 
conclusion  we  agree.  The  decree  must  therefore  be,  and  it  is, 
Affirmed. 


Mark  Wood,  Appellee,  v.  John  W.  Irving,  Appellant. 

Beal  property:  contracts:  right  of  possession.  The  holder  of  the 
legal  title  is  presumptively  entitled  to  the  immediate  possession  of 
the  property;  and  an  executory  contract  of  sale  does  not  of  neces- 
sity carry  with  it  the  right  of  the  purchaser  to  the  possession.  The 
contract  in  the  instant  case  consisting  of  the  correspondence  be- 
tween the  parties,  even  though  creating  some  interest  in  the  pur- 
chaser, gave  him  no  right  to  possession  before  performance  of  the 
contract;  as  there  was  no  implied  credit,  or  delay  in  performance, 
and  the  correspondence  does  not  contemplate  delivery  of  possession 
sooner. 

Appeal  from  Greene  District  Court, — ^Hon.  M.  E.  Hutchin- 
son, Judge. 
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Saturday,  April  12,  1913. 

This  is  an  action  for  possession  of  certain  town  lots  in 
the  city  of  Jefferson;  the  plaintiff  alleging  that  he  was  the 
absolute  owner  thereof  in  fee  simple  and  as  such  entitled  to 
the  immediate  possession.  The  defendant  averred  that  he 
was  the  equitable  owner  of  the  lots  and  had  the  possession 
thereof  as  such,  and  that  the  plaintiff  had  notice  of  his  equity 
before  purchase.  At  the  close  of  the  evidence  there  was  a 
directed  verdict  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

J.  A,  Gallahcr  and  J.  F.  Gallup,  for  appellant. 

Wilson  &  Albert,  for  appellee. 

Evans,  J. — The  plaintiff  has  the  legal  title  to  the  prop- 
erty in  controversy,  and  is  presumptively  entitled  to  the 
immediate  possession  thereof.  The  defendant  set  up  by  way 
of  defense  an  alleged  written  contract  in  the  form  of  cor- 
respondence between  himself  and  one  H.  J.  Worsley,  who  was 
the  owner  of  the  lots  in  1907.  Whatever  rights  the  defendant 
has  arise  solely  out  of  this  correspondence;  there  being  no 
other  negotiation,  either  oral  or  written,  between  him  and 
Worsley.    The  correspondence  was  as  foUows: 


Jefferson,  Iowa,  Sept.  18,  1907. 
Mr.  H.  J.  Worsley,  Scranton,  Iowa — Dear  Sir:  I  offer 
a  bunch  of  lots  on  corner  two  blocks  south  of  your  lots  and 
$750.00  cash  for  your  eight  lots  across  alley  from  me  and 
would  like  to  know  if  trade  can  be  made  soon,  as  I  want  to 
fence  my  lots  if  I  keep  them.  Your  lots  here  are  handy  for 
me  to  use  is  the  reason  I  want  them.  My  lots  are  well  located 
and  worth  $800.00  to  $1,000.00  and  would  sell  easily.  Let  me 
hear  from  you.    Very  respectfully,  John  W.  Irving. 


660  Wood  v.  Irving.  [159  Iowa 

Scranton,  Iowa,  9—21,  1907. 
John  W.  Irving — ^Dear  Sir :  I  received  a  letter  from  you 
last  Thursday  concerning  a  trade  of  lots.  As  I  had  to  go  to 
Jeiferson  on  Friday  a.  m.  I  inquired  about  you  and  found 
that  you  were  a  rural  route  man.  And  as  I  had  to  get  home 
on  the  noon  train  it  was  impossible  for  me  to  see  you.  How- 
ever, I  got  the  location  of  your  lots  and  went  out  and  looked 
at  them  and  called  at  your  residence,  but  found  no  one  at 
home.  But  I  figured  the  trade  this  way :  You  have  four  small 
lots  out  there.  They  are  very  nice  lots,  but  far  out  in  the 
country.  I  will  consider  a  trade  with  you,  my  eight  lots  for 
your  four  for  a  $1,000.00  and  I  think  that  is  a  very  fair 
trade  for  both  of  us.  I  don't  know  what  your  lots  are  worth, 
but  think  located  where  they  are  that  $800.00  to  $1,000.00  is 
a  little  too  high  or  mine  too  low.  I  have  refused  $1,600.00 
cash  for  my  eight  lots  and  think  that  they  are  cheap  at 
$1,800.00.  If  you  consider  this  offer  any  good,  let  me  hear 
from  you  or  see  you.  Yours, 

H.  J.  Worsley. 

Jefferson,  Iowa,  Sept.  24,  1907. 

Mr.  H.  J.  Worsley,  Scranton,  Iowa — Dear  Sir:  I  accept 
your  offer  and  enclose  $50.00  bal.  of  $950.00  to  be  paid  when 
deeds  are  exchanged.  Yours  respectfully, 

John  W.  Irving. 

Jefferson,  Iowa,  10—18—07. 

Mr.  H.  J.  Worsley,  Scranton,  Iowa — ^Dear  Sir:  I  have 
no  abstract  of  my  lots  here  and  was  not  expecting  to  be  to 
any  expense  for  one  on  this  deal  as  I  come  to  your  price  and 
terms  and  of  course  was  not  expecting  any. 

Yours  respectfully,  John  W.  Irving. 

Oct.  25,  1907. 

H.  J.  Worsley,  Scranton,  Iowa — ^Dear  Sir:  As  stated 
before  I  do  not  care  for  extra  expense,  not  having  an  abstract 
of  lots.  You  can  send  warranty  deed  consideration  $800.00 
or  as  you  like  to  bank  here,  or  I  will  deposit  money  and  deed 
in  bank  to  your  order.  Respectfully, 

John  W.  Irving. 
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Nothing  further  was  ever  done  between  the  parties, 
except  that  the  defendant,  on  his  own  motion,  took  possession 
of  the  lots  the  following  summer  by  raising  potatoes  thereon. 
They  were  unimproved  and  uninclosed.  Nothing  was  ex- 
pended upon,  them  by  defendant,  either  for  improvements  or 
taxes.  The  defendant  never  performed  the  proposed  contract^ 
nor  offered  to  perform  the  same.  Neither  did  he  ever  deposit 
any  deed  or  money,  as  proposed  by  his  letter  of  October  25th. 
It  is  made  to  appear  also  that  shortly  after  the  correspondence 
he  lost  title  to  the  lots  which  he  proposed  to  convey  by  fore- 
closure sale  under  mortgage,  which  had  taken  place  in  the 
previous  April,  and  from  which  he  never  redeemed.  His  con- 
tention is  that  the  correspondence  above  set  forth  constituted 
a  consummated  sale  of  the  property,  and  that  he  became 
thereby  the  equitable  owner,  and  that  such  contract  was  never 
rescinded,  forfeited,  nor  foreclosed.  His  alleged  contract  is 
pleaded  as  defensive  only.  He  asks  no  affirmative  relief,  equi- 
table or  otherwise.  We  have  no  occasion,  therefore  to  con- 
sider the  question  whether  the  defendant  has  any  enforceable 
right  under  the  alleged  contract.  Thfe  only  question  involved 
here  is  whether  the  alleged  contract  entitled  the  defendant  to 
the  immediate  possession  of  the  property  in  advance  of  per- 
formance, as  against  the  other  contracting  party,  the  legal 
owner.  We  have  frequently  held  that  an  executory  contract 
for  the  sale  of  real  estate  does  not,  of  legal  necessity,  carry 
with  it  the  right  of  immediate  possession  to  the  purchaser. 
Marks  v.  McGookin,  127  Iowa,  716;  Iowa  Railroad  Land  Co. 
V,  Boyle,  154  Iowa,  249;  Sheehey  v,  Scott,  128  Iowa,  551; 
Sawyer  v.  Brosart,  67  Iowa,  678;  Bundy  v.  Dare,  62  Iowa, 
295. 

It  is  not  claimed  by  the  defendant  that  the  alleged  writ- 
ten contract  shown  by  the  correspondence  contained  any  ex- 
press provision  for  possession  to  the  defendant,  but  it  is  urged 
that  the  terms  of  the  correspondence  were  such  as  to  imply  a 
present,  accomplished  sale  and  a  right  of  immediate  posses- 
sion.   We  think  it  clear  that  the  correspondence  implied  no 
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credit  and  contemplated  no  delay  of  performance.  We  think 
it  equally  clear  that  it  contemplated  no  surrender  of  dominion 
or  possession  by  Worsley  until  performed.  Even  though  it  be 
assumed  that  the  defendant  has  some  right  under  his  con- 
tract, it  is  not  a  right  of  possession  of  the  property.  No 
other  right  is  involved  in  this  action. 

The  trial  court  properly  directed  a  verdict  to  the  plain- 
tiff, and  its  order  is  therefore  Affirmed. 


Chbistun  Thompson,  Appellant,  v.  Farmers  State  Bank. 

Banks  and  banking:    ceetificate  of  deposit  :    limitations.    The  pro- 

1  vision  in  a  certificate  of  bank  deposit  providing  for  payment  on  its 
return  properly  indorsed  does  not  affect  the  accrual  of  a  right  of  ac- 
tion thereon ;  as  the  indorsement  is  the  same  as  that  required  by  the 
law  merchant  to  be  made  upon  negotiable  instruments,  and  if  pre- 
sented by  the  original  payee  it  needs  no  indorsement,  and  if  by  an- 
other only  such  indorsement  is  required  as  will  show  title  in  the 
holder. 

Same:     Where  a  certificate  of  bank  deposit  was  made  payable  at   a 

2  fixed  time,  but  with  no  specified  place  of  payment,  the  issuing  bank 
is  under  the  same  obligation  to  seek  the  depositor  and  tender  pay- 
ment as  would  be  the  maker  of  a  promissory  note  with  like  condi- 
tion ;  and  the  statute  of  limitations  will  commence  to  run  at  the  date 
of  its  maturity. 

■ 

Appeal  from  Crawford  District  Court, — Hon.  Z.  A.  Church. 

Judge. 

Saturday,  April  12,  1913. 

Action  on  a  certificate  of  deposit  resulted  in  a  dismis- 
sal of  the  petition.    T^e  plaintiff  appeals. — Affirmed, 

C.  R.  Metcalf,  for  appellant. 

Connor  <fe  Lally,  for  appellee. 


I 
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Ladd,  J. — This  action  was  begtm  October  22,  1909,  on  a 
certificate  of  deposit  in  words  following: 

Farmers'  State  Bank.  $50.00.  Charter  Oak,  Iowa,  Octo- 
ber 28th,  1896.  No.  2291.  Certificate  of  Deposit.  Christian 
Thompson  has  deposited  in  this  bank  fifty  and  no/100  dol- 
lars in  current  funds,  payable  to  the  order  of  same  in  current 
fund  on  the  return  of  this  certificate  properly  indorsed,  six 
months  after  date,  with  interest  at  six  per  cent  per  annum. 
D.  0.  Johnson,  Cashier,  per  Kadock. 

The  plaintiff  alleged  that  he  properly  indorsed  the  cer- 
tificate, and  presented  the  same  to  defendant  October  11, 
1909,  for  payment,  and  that  this  was  refused.  A  demurrer 
on  the  ground  that  action  thereon  was  barred  by  the  statute  of 
limitations  was  overruled,  and  defendant  by  answer  admitted 
the  issuance  of  the  certificate  at  the  date  alleged,  and  pleaded 
that  upon  its  face  the  same  showed  that  it  was  barred  by  the 
statute  of  limitations,  in  that  a  cause  of  action  accrued 
thereon  six  months  after  October  28,  1896,  and  more  than 
ten  years  had  elapsed  since  before  this  action  was  begun.  On 
this  issue  alone  the  cause  was  submitted.  It  will  be  noticed 
that  the  form  of  the  draft  differs  from  that  considered  in 
Elliott  V.  Capital  City  State  Bank,  128  Iowa,  275,  in  that 
it  made  payable  *'six  months  after  date,"  but  is  like  it,  in 
that  it  contains  the  provision  that  it  shall  be  payable  *'on  the 
return  of  this  certificate  properly  indorsed."  In  that  deci- 
sion a  right  of  action  on  the  certificate  was  held  not  to  have 
accrued  until  demand  of  payment  had  been  made  at  which 
time  the  statute  of  limitations  begin  to  run. 

A  "proper  indorsement  is  such  an  indorsement  as  the 
law  merchant  requires  in  order  to  authorize  a  payment  to  the 
holder.    If  presented  by  the  original  payee,  no  indorsement 

would  be  proper  or  at  least  necessary ;  if  pre- 
BANKiNG?*^  sented  by  another,  'proper  indorsement'  to 
deposit:    iimi-    show  his  title  would  be  requisite."     First 

tations.  , 

National  Bank  v.  Security  National  Bank,  34 
Neb.  71  (51  N.  W.  305,  15  L.  R.  A.  386,  33  Am.  St.  Rep. 
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618) ;  Kirkwood  v.  First  Nat.  Ba/nk  of  Hastings,  40  Neb.  484 
(58  N.  W.  1016,  24  L.  B.  A.  444,  42  Am.  St.  Rep.  683). 

Nor  did  the  stipulation  to  return  the  Certificate  add  any- 
thing to  its  provisions.  That  ordinarily  is  the 
rule  with  reference  to  such  paper.  It  must 
be  returned  and  surrendered  as  a  condition  of  payment. 

This  certificate  was  not  made  payable  at  any  particular 
place.  A  certificate  in  similar  form  was  considered  in  Hunt  v. 
Divine,  37  111.  137,  where  the  court,  speaking  through  Breese, 
J.,  said : 

What  did  the  makers  of  it  engage  to  dot  They  engaged 
to  pay  Chase  $280.50  three  months  after  the  date  of  the  cer- 
tificate. It  is  not  payable  at  any  particular  place  nor  on  de- 
mand, but  three  months  after  date  at  no  particular  place. 
Now  do  the  words  *on  return  of  this  certificate'  change  the 
legal  effect  of  this  undertaking,  or  require  the  holder  to  pre- 
sent it  at  the  banking  house  of  the  makers  f  There  is  no 
promise  to  pay  at  the  banking  house ;  consequently,  no  obliga- 
tion rested  on  the  holder  to  present  it  there.  The  rule  is,  in 
regard  to  this  kind  of  paper,  that  the  maker  is  to  find  his 
paper  and  take  it  up.  The  demand  is  by  the  maker  on  the 
holder,  which,  when  made,  will  be  the  time  to  return  the  cer- 
tificate. Edwards  on  Bills  and  Promissory  Notes,  221 ;  Allen 
V.  Rightmere,  20  Johns.  (N.  Y.)  365  (li  Am.  Dec.  288), 
)vherein  it  was  held  it  was  the  duty  of  the  debtor  to  seek  the 
creditor,  and  pay  his  debt  on  the  very  day  it  became  due. 
There  being  no  place  named  where  this  money  was  to  be  paid 
and  the  certificate  returned,  the  return  of  the  certificate  can- 
not be  a  condition  precedent  to  a  recovery.  If  it  is  pro- 
duced on  the  trial  ready  to  be  delivered  up  to  the 
makers,  the  holder  will  have  performed  his  obligation.  In 
every  promissory  note  there  is  an  implied  undertaking  by 
the  payee  or  holder  to  return  it  to  the  maker  on  payment  of 
the  money.  An  express  undertaking  to  return  it  could  have 
no  greater  force,  nor  could  it  change  or  modify  the  legal  effect 
of  the  instrument.  All  that  the  maker  can  demand  is  that 
he  shall  be  protected  against  the  reappearance  of  the  instru- 
ment, and  against  another  recovery  upon  it.  This  is  effect- 
ually accomplished  by  producing  the  instrument  on  the  trial 
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for  cancellation  if  need  be,  at  any  rate,  placing  it  in  the  power 
of  the  maker.  Edwards  on  Bills  and  Promissory  Notes,  295 ; 
Story  on  Promissory  Notes,  section  107.  The  return  of  the 
certificate  was  not,  therefore,  a  condition  precedent  to  the 
recovery. 

In  Baker  v.  Leland,  9  App.  Div.  365  (41  N.  Y.  Supp. 
399),  a  certificate  of  deposit  was  payable  ^' three  months  after 
date  .  .  .  of  the  return  of  the  certificate  properly  in- 
dorsed," and  it  was  held  that,  as  payment  was  to  be  made  at 
a  time  limited,  the  cause  of  action  then  accrued.  To  the  same 
effect,  see  Bank  v.  MerriU,  2  Hill  (N.  Y.)  295.  Manifestly, 
the  certificate  differs  from  those  which  provided  for  interest 
on  the  contingency  that  the  money  deposited  is  allowed  to 
remain  for  a  specified  time.  Such  condition  has  nothing  to 
do  with  the  time  of  payment.  Demand  certificates  of  deposit 
are  issued  with  the  design  that  they  pass  as  money  and  are 
taken  with  as  much  confidence  as  the  bills  of  a  bank  and 
often  to  avoid  the  risk  and  inconvenience  of  keeping,  or 
carrying  and  counting  sums  of  money  and  are  so  regarded 
in  mercantile  affairs,  and  for  this  reason  demand  is  essential 
before  action  may  be  instituted  thereon.  Shuts,  Jr.,  v.  Pacific 
National  Bank,  136  Mass.  487;  Merchants^  Bank  v.  State 
Bank,  10  Wall.  604,  648  (19  L.  Ed.  1008).  But,  when  payable 
at  a  fixed  time  in  the  future,  certificates  do  not  so  pass,  and 
when  so  payable,  the  bank  issuing  them  is  under  the  same  duty 
to  pay  at  maturity  as  the  maker  of  a  promissory  note.  In 
either  event  a  right  of  action  accrues  at  the  time  specified  for 
maturity.  Elliott  v.  Capital  City  State  Bank,  supra.  What 
was  said  in  regard  to  the  provision  concerning  the  return  of 
the  certificate  properly  indorsed  in  Elliott's  case  had  reference 
to  a  certificate  payable  on  demand  as  the  citations  clearly  dis- 
close. In  Brown  v,  McElroy,  52  Ind.  404,  a  similar  certificate 
was  under  consideration,  and  the  court  held  that  a  right  of 
action  would  not  accrue  thereon  until  demand,  but  the  fact 
that  the  certificate  was  payable  at  a  specified  time  was  given 
no  consideration. 
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There  is  no  escape  from  the  conclusion  that,  as  the  cer- 
tificate was  payable  at  a  time  specified,  the  right  of  action 
then  accrued  and  as  the  statute  of  limitations  then  began  to 
run  more  than  ten  years  had  elapsed  when  this  action  was 
commenced,  and  the  action  was  barred  as  the  court  rightly 
determined. 

The  judgment  is  Affirmed. 


W.  M.  EsTEs^  Appellee,  v.  Chicago^  Burlington  &  Qui^cfT 
Bailboad  Co.,  and  Chicago,  Burlington  &  Quinct 
Railway  Co.,  Appellants. 

Jnron:    challenge:     discretion.    Where   tbe   record   did   not   show 

1  whether  a  jnror  objected  to  remained  upon  the  panel,  or  whether 
'the  objeeting  party  had  exhausted  all  his  peremptory  ehallengea, 
there  was  no  such  showing  of  such  abuse  of  discretion  in  overruling  a 
challenge  as  would  justify  a  reversal  of  the  case. 

Injnry  to  real  property:    assignment  of  cause  of  action:     statute 

2  OF  FRAUDS.  An  oral  assignment  of  a  cause  of  action  for  injury  to 
land  may  be  by  parol;  and  where  the  plaintiff  joined  with  his  own 
claim  those  of  others  for  a  similar  injury,  there  was  no  error  in 
allowing  proof  of  the  oral  assignments,  although  the  petition  did 
not  state  the  character  of  the  assignment. 

Same:    evidence.    In  an  action  for  injury  to  land  by  reason  of  the  neg- 

3  ligent  construction  of  a  railway  bridge,  thus  causing  the  water  to 
dam  up  and  flood  plaintiff 's  land,  evidence  that  it  was  customary  for 
employees  of  the  railway  company  to  examine  the  bridge  follow- 
ing a  storm,  was  admissible,  both  for  the  purpose  of  showing 
defendant's  knowledge  of  the  bridge  and  as  indicating  that  it 
needed  attention  after  a  storm. 

Same:     A  witness  who  had  established  his  familiarity  with  a  watercourse 

4  and  the  surrounding  lands  was  competent  to  state  whether  a  bank 
of  dirt  was  thrown  upon  the  land  when  a  levee  was  broken,  or  was 
sediment  thrown  up  after  the  levee  broke  because  of  the  dead  water, 
though  in  the  nature  of  an  opinion,  on  the  ground  of  his  inability 
to  reproduce  the  scene  as  it  appeared  to  him.  In  the  instant  ease 
the  witness  was  qualified  to  give  his  opinion,  although  not  tech- 
nically an  expert. 
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Drainage:    obstruction  op  surface  waters:     instructions.    A  rail- 

5  way  company  is  charged  with  the  duty  of  providing  a  reasonably 
sufficient  passageway  for  the  surface  water  flowing  across  its 
right  of  way,  so  as  not  to  divert  it  from  its  natural  course;  and  it 
must  anticipate  such  floods  as  may  ordinarily  occur  as  well  as  unus- 
ual storms,  but  need  not  provide  against  unprecedented  floods 
which  could  not  reasonably  have  been  anticipated. 

New  trial:    improper  argument:    review.     Where  alleged  improper 

6  argument  to  the  jury  is  made  a  ground  for  new  trial,  and  appears 
in  the  record  on  appeal  simply  by  the  testimony  of  part  of  the 
jurors,  with  no  finding  by  the  court  as  to  what  counsel  in  fact  said, 
the  question  is  not  reviewable. 

Appeal  from  Mills  District  Court. — Hon.  0.  D.  Wheeler, 

Judge. 

Saturday,  April  12,  1913. 

Action  at  law  to  recover  damages  for  the  negligent 
construction  and  maintenance  of  a  railway  bridge,  causing 
the  water  in  a  drainage  district  to  overflow  the  levees  of  the 
ditch  and  to  injure  and  destroy  plaintiff's  property.  Defend- 
ants' answer  was  a  general  denial,  and  it  also  pleaded  that 
the  overflow  was  due  to  an  unprecedented  flood;  that  the 
ditch  was  negligently  and  unskillfuUy  constructed ;  that  it  had 
filled  up  with  dirt  and  sediment;  and  that  the  authorities, 
instead  of  cleaning  out  the  ditch,  increased  the  height  of 
the  levees.  It  also  pleaded  a  prescriptive  right  to  use  and 
maintain  the  bridge,  as  it  was  before  the  storm,  and  other 
defenses,  which  need  not  be  noticed  at  this  time.  Upon  the 
issues  joined,  the  case  was  tried  to  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  plaintiff  in  the  sum  of  $3,133.32, 
and  defendants  appeal. — Affirmed. 

H,  J.  Nelson,  W.  8.  Lewis  and  Tinley  &  Mitchell,  for 
appellants. 

John  r.  Stone,  C,  E.  Dean  and  Genung  &  Oenung,  for 
appellee. 
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Dbbmee,  J. — ^The  damages,  which  plaintiflf  seeks  to 
recover,  were  due  to  the  same  storm  as  caused  the  injuries 
complained  of  in  De  Lashmutt  v.  Railroad  Co.,  148  Iowa,  556, 
and  the  negligence  charged  is  the  same  as  was  the  gravamen 
of  the  charge  in  that  case.  De  Lashmutt 's  land  was  on  the 
west  of  the  drainage  ditch  referred  to  in  the  opinion  cited, 
while  plaintiff's  land  is  east  of  the  ditch.  Aside  from  the 
question  of  proximate  cause,  the  case  referred  to  settles  the 
question  as  to  the  sufficiency  of  the  testimony  to  take  the 
case  to  the  jury  upon  the  issue  of  defendant's  negligence; 
and  as  to  its  duty  and  liability  in  the  premises  and  although 
it  is  argued,  on  this  appeal,  that  there  was  not  sufficient  evi- 
dence of  defendant's  negligence  to  take  the  case  to  a  jury, 
and  that  defendant  is  not  liable  for  the  overflow  of  the  ditch,' 
and  that  the  flood  was  unprecedented  in  character,  these  mat- 
ters must  be  considered  as  foreclosed  by  the  opinion  in  the 
De  Lashmutt  case.  It  is  further  argued  that  the  overflow 
of  the  creek  and  the  damage  to  plaintiff's  crops  is  not  shown 
to  have  been  the  proximate  cause  of  plaintiff's  injury.  As 
in  the  De  Lashmurtt  case,  we  think  this  was  a  fair  question 
for  the  jury;  the  testimony  being  sufficient  to  carry  the  issue 
to  that  body.  We  shall  not  set  out  the  testimony,  nor  refer, 
at  length,  to  the  facts,  for  enough  of  these  are  set  out  in  the 
former  opinion  to  indicate  the  nature  of  the  controversy. 

I.  Complaint  is  made  of  the  overruling  of  a  challenge 
to  a  juror  for  cause.  The  record  does  not  show  whether  this 
juror    remained   upon    the    panel    or   whether    defendants 

exhausted  all  their  peremptory  challenges; 
*•  tew^aif^e     and,  while  the  challenge  might  well  have  been 

sustained,  and  doubtless  the  juror  should  have 
been  excused,  yet  no  such  a  showing  is  made  as  would  justify 
a  reversal.  Harris  v.  Moore,  134  Iowa,  704;  Haggard  v. 
Petterson,  107  Iowa,  417. 

II.  Plaintiff  joined  with  his  own  claim,  those  of  many 
others  who  claimed  to  have  suffered  from  the  same  flood, 


May  1913]  Estes  v.  Railway.  669 

and  alleged  that  he  was  an  assignee  of  these  cllaims.     The 

petition  did  not  allege  whether  these  assign- 
^'  bSal^pkot-         ments  were  in  writing  or  in  parol;  but  the 

EBTT  *    &8A1e11' 

ment  Of  cause     proof  was  Confined  to  oral  assignments.    As 

of  action : 

statute  of  both  assignors  and  assignee  testified  to  such 

assignments,  and  as  such  assignments  may 
be  in  parol,  there  was  no  error  here.  Seymour  v.  Aultntan, 
109  Iowa,  297. 

III.  A  witness  was  permitted,  over  defendants'  objec- 
tions, to  answer  this  question,  as  follows:  ^'Q.  Now,  you 
may  tell  the  jury,  if  you  know,  whether  it  was  the  custom  of 
3    gAMs:  en-        *^®  railroad  men  to  go  down  there  to  that 

dence.  bridge  when  a  freshet  or  storm  had  occurred  ? 

A.  I  most  generally  found  them  there  when  there  was  a 
storm."  We  see  no  error  here.  Such  testimony  was  admissible 
to  i^ow  not  only  defendants'  knowledge  of  the  condition  of 
the  bridge,  but  also  to  indicate  that  the  bridge  itself  needed 
attention  after  a  freshet  or  storm. 

On  re-examination  of  the  same  witness,  who  had  testified 
to  debris,  dirt,  and  sediment  on  or  near  plaintiff's  land,  he 
was  asked  the  following  question,  to  which  he  made  answer 

as  shown:    ''Q.    Mr.  Mitchell  has  asked  you 
"■  with  reference  to  the  bar  or  the  drift  or  the 

deposit  about  the  bend  or  below  the  bend  in  front  of  Mr. 
Estes';  was  that  bar  thrown  up  on  the  14th  at  the  time  the 
levee  broke,  or  was  that  sediment  that  was  thrown  in  there 
because  of  dead  water  after  the  levee  broke?  A.  It  was 
caused  from  a  rush  of  water  passing  past  the  break  after  the 
break  occurred,  and  throwed  that  sediment  in  there ;  of  course, 
there  was  not  current  enough  to  carry  it  away. ' '  There  was  no 
prejudicial  error  here.  The  witness  showed  his  familiarity 
with  the  ditch  and  the  adjoining  lands;  was  on  the  ground 
during  and  after  the  flood  and  had  such  knowledge  of  the 
situation  and  of  the  action  of  the  water  that,  although  his 
answer  was  in  the  nature  of  a  conclusion,  it  was  such  an 
opinion  as  was  permissible  because  of  his  inability  to  repro- 
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duce  the  scene  as  it  appeared  to  him,  so  that  a  jury  would 
understand  it.  Moreover,  he  showed  such  knowledge  of  the 
situation  as  justified  his  giving  an  opinion,  although  he  was 
not,  technically,  an  expert.  Noe  v,  C,  B.  <&  Q.  iJ.,  76  Iowa, 
360  ;Eocc%8  V.  State,  56  N.  J.  Law,  44  (27  Atl.  800) ;  Rothrock 
V.  City,  128  Iowa,  252;  State  v.  MUlmeier,  102  Iowa,  692; 
Kelleher  v.  City  of  Keokuk,  60  Iowa,  473 ;  State  v.  Bainsharger, 
71  Iowa,  746.  The  same  rule  disposes  of  another  question 
asked  plaintiJff  while  on  the  witness  stand,  regarding  the  effect 
of  a  dike  constructed  at  the  upper  end  of  the  ditch. 

jOther  rulings  on  the  admission  of  testimony  are  com- 
plained of,  which  were  either  entirely  correct  or  without 
prejudice. 

IV.  Two  instructions  asked  by  defendants  were  refused, 
and  this  is  argued  as  error ;  and  it  is  also  contended  that  the 
court  errfed  in  giving  the  eighth  and  eighteenth  paragraphs  of 
its  charge. 

The  first  request  related  to  the  measure  of  damages,  and 
the  court  gave  the  substance  thereof  in  its  charge  to  the  jury. 
The  second  had  reference  to  the  weight  which  the  jury  should 
give  to  opinion  evidence  regarding  the  value  of  crops.  This, 
too,  was  covered  in  a  general  way,  and  defendant  has  no  just 
ground  of  complaint. 

The  eighth  and  eighteenth  instruction}^  read  as  follows : 

(8)  In  this  connection,  you  are  instructed  that  it  is  the 

duty  of  a  railway  company,  where  it  crosses  a  stream,  to 

5.  drainaob:  ob-    P^^ide  passageways  for  the  water  of  the 

struction  of       stream  reasonably  sufiicient  to  allow  it  to  flow 

waters :  In-        through  without  being  diverted  from  its  nat- 

ural  course,  or  being  banked  up  so  as  to  cause 
damage  to  the  property  of  another.  It  is  required  to  anticipate 
and  make  provision  for  such  floods  as  may  occur  in  the  ordin- 
ary course  of  nature.  And  it  must  also  foresee  and  provide  for 
such  unusual  storms  as  may  occasionally  occur,  whether  they 
be  called  ordinary  or  extraordinary;  but  a  railroad  company, 
in  building  its  roads,  bridges,  and  culverts,  is  not  required  to 
provide  for  unprecedented  floods,  nor  is  it  guilty  of  negligence 
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in  failing  to  provide  for  a  flood  which  is  not  only  extraordinary 
but  unprecedented,  and  which  could  not  have  been  reasonably 
foreseen. 

(18)  It  is  not  claimed  under  the  testimony  that  the  stubs 
of  piling  in  the  waterway  beneath  said  bridge  were  there  on 
July  14,  1907.  The  testimony  shows  that  the  stubs  of  piling 
were  removed  before  that  date.  The  plaintiff,  however,  claims 
that  said  stubs  of  piling  were  left  in  the  waterway  when  the 
steel  girder  bridge  was  constructed,  and  that  they  extended 
above  the  bottom  of  the  waterway  and  obstructed  the  flow  of 
water  and  caught  debris  and  other  deposits,  and  thereby,  in  a 
more  or  less  degree,  filled  up  the  ditch  at  the  point  in  question 
and  filled  up  the  ditch  to  some  extent  further  up  the  stream, 
and  in  that  way  materially  lessened  the  su£Bciency  of  the 
waterway  at  the  defendants'  bridge. 

Instructions  similar,  if  not  identical,  were  given  in  the 
De  Lctshmutt  case  and  held  proper.  In  this  connection  we 
here  quote,  from  the  record,  the  following  instructions,  which, 
as  we  think,  fully  and  fairly  presented  the  issues  tendered 
by  the  defendant.    They  read : 

(21)  .  •  .  On  the  other  hand,  however,  if  you  find 
that  the  overfiowing  of  the  levee  at  the  point  in  question  was 
caused  by  the  faulty  and  defective  construction  of  the  drain- 
age ditch  or  of  the  levee  in  question,  or  the  insufficient  capac- 
ity of  the  ditch  itself  or  by  the  careless  and  improper  manner 
in  caring  for  and  maintaining  the  said  ditch  or  levees,  or  from 
any  other  reason  than  the  insufficiency  of  the  waterway  under 
said  bridge,  then  and  in  either  of  such  events  it  cannot  be  said 
that  the  insufficiency  of  the  waterway,  at  the  bridge,  was  the 
direct  and  proximate  cause  of  the  overfiowing  of  the  levee 
at  the  point  complained  of,  and  in  that  event  plaintiff  can- 
not recover. 

(22)  Or  if  yon  find,  from  the  evidence,  that  above  the 
defendant's  bridge  and  right  of  way  and  below  the  elbow,  re- 
ferred to  in  the  testimony,  the  fall  in  the  bottom  of  the  ditch, 
as  originally  constructed,  was  slight  and  considerably  less 
than  it  was  above  said  elbow,  and  if  you  further  find  from  the 
evidence  that  the  capacity  olf  the  passageway  for  the  water  at 
such  turn  or  bend  was  less  than  it  was  above  said  turn  or 
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bend,  and  if  you  further  find  that  by  reason  of  such  condi- 
tions a  volume  of  comparatively  dead  water  was  thereby 
caused  to  be  accumulated  between  said  bridge  and  said  elbow, 
and  that  the  pressure  or  weight  of  the  volume  of  water  mov- 
ing down  from  above  was  thereby  thrown  against  the  levee 
at  or  near  said  elbow  and  the  water  was  thereby  caused  to 
undermine  or  break  over  said  levee  at  the  point  complained 
of,  without  regard  to  the  insufficiency  of  the  waterway,  at 
said  bridge,  that  will  be  sufficient  to  justify  you  in  finding 
that  the  insufficiency  of  the  waterway  at  said  bridge  was  not 
the  direct  and  proximate  cause  of  the  breaking  of  the  levee 
complained  of,  and  your  verdict  should  be  for  the  defendant. 
(23)  Or  if  you  find  from  the  evidence  that  in  the  con- 
struction of  the  said  ditch  and  levees  the  water  in  that  vicinity 
was  thereby  turned  and  diverted  from  its  ordinary  and  nat- 
ural flow  and  outlet,  and  a  greater  volume  of  water  thereby 
caused  to  seek  an  outlet  under  the  defendants'  bridge  than 
had  theretofore  ordinarily  and  naturally  passed  thereunder, 
and  if  you  further  find  that  because  of  such  increased  volume 
of  water,  and  the  additional  pressure  or  weight  thereof,  the 
levee  at  the  point  in  qestion  was  caused  to  be  undermined  and 
broken  through,  that  will  be  sufficient  to  justify  you  in  find- 
ing that  such  additional  volume  of  water,  so  diverted  from 
its  ordinary  and  natural  channel,  was  the  direct  and  proxi- 
mate cause  of  the  breaking  of  the  levee  at  the  point  in  ques- 
tion, and  in  such  event  plaintiff  cannot  recover  and  your  ver- 
dict should  be  for  the  defendants. 

The  trial  court  did  not  err  either  in  the  instructions  given, 
or  in  refusing  to  give  those  asked. 

V.  Lastly,  complaint  is  made  of  the  closing  argument 
of  one  of  plaintiff's  counsel.  This  was  attempted  to  be  shown 
by  the  testimony  of  some  of  the  jurors  and  not  by  bill  of 

exceptions  or  certificate  of  the  judge.    Conced- 
*  Improper  argu-    ing  that  We  may  consider  the  matter  at  all,  it 

meat:  review.  ^-    ^  ,, 

appears  that  counsel  s  comment  was  upon 
some  of  the  witnesses  for  the  defense,  and  it  distinctly  appears 
that  the  objectionable  remarks  were  heard  by  but  one  or  two 
of  the  jury,  that  they  were  not  the  subject  of  comment  in  the 
jury  room,  and  that  they  were  not  objected  to  by  defendants ' 
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counsel.  There  was,  as  we  think,  no  such  misconduct  shown 
as  would  justify  a  reversal  of  the  case.  The  trial  court  did 
not  make  any  finding  as  to  what  was  said  by  counsel,  but, 
made  it  of  record,  that  whatever  the  language,  it  was  non- 
prejudicial. We  may  as  well  plant  this  division  of  the  opinion 
squarely  upon  the  ground  that  no  such  record  was  made  as 
will  authorize  consideration  of  this  ground  of  the  motion  for 
a  new  trial.  Richer  v.  Davis,  (Iowa)  139  N.  W.  1110,  and 
cases  cited. 

Finding  no  prejudicial  error  in  the  record,  the  judgment 
must  be,  and  it  is.  Affirmed. 


George  E.  Jackson,  Appellant,  v.  The  Board  of  Supervisors, 

et  al..  Appellees. 

Drainage:     assessments:     evidence.     A  land  owner  may  show  that 

1  his  land  within  a  drainage  district  has  not  been  benefited  to  the 
extent  of  his  assessment;  but  where  the  witnesses  so  testifying  did 
not  take  into  consideration  the  benefits  arising  from  improved  san- 
itary conditions,  improvement  of  the  highways  and  other  incidental 
benefits,  their  evidence  on  that  question  was  not  conclusive. 

Same:     assessments.     In  the  assessment  of  benefits  arising  from  the 

2  establishment  of  a  drainage  district,  the  supervisors  may  take  into 
account  the  fact  that  an  underground  tile  has  been  laid  across  the 
land  of  one  owner  and  increase  the  assessment  to  that  tract,  because 
of  the  special  benefit  thus  received. 

Same:    assessments:    revusw.    In  assessing  the  benefits  arising  from 

3  the  establishment  of  a  drainage  system  a  reasonably  fair  distribu- 
tion of  the  burden  is  all  that  can  be  expected,  and  the  assessment 
made  by  the  supervisors  will  be  confirmed  on  appeal  unless  it 
appears  that  it  was  made  on  an  erroneous  basis,  is  unjust  or  out  of 
proportion  to  the  assessment  or  other  tracts. 

Appeal  from  Sac  District  Court. — Hon.  M.  B.  Hutchinson, 

Judge. 
Vol.  159  Ia.— 43 
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Saturday,  April  12,  1913. 

Appeal  from  an  assessment  of  benefits  to  plaintiff's  land, 
due  to  the  establishment  of  a  drainage  district,  which  embraced 
the  property.  Plaintiff  appealed,  from  the  assessment  made 
by'  the  Board  of  Supervisors,  to  the  District  Court  of  Sac 
County,  and  upon  that  appeal  the  assessments  were  confirmed 
and  approved,  and  from  that  finding  he  appeals  to  this  court. 
— Affirmed* 

Chas.  D.  Ooldsmith,  for  appellant. 

R.  L,  McCord,  Jr,  and  Jam^s  De  Land,  for  appellees. 

Deemer,  J. — ^What  is  known  as  drainage  district  No. 
19-26  of  Sac  and  Buena  Vista  counties  was  regularly  estab- 
lished by  joint  action  of  the  boards  of  supervisors  of  said 
counties.  The  proposed  plan  of  the  engineer  was  adopted; 
ditches  and  drains  were  constructed  according  to  these  plans 
in  due  course ;  and  assessments  were  made,  for  the  cost  of  the 
improvement,  upon  the  lands  within  the  district  according  to 
the  recommendations  of  the  engineer  in  charge  of  the  work. 

Plaintiff  owns  the  N.  E.  of  the  N.  W.  and  the  N.  W.  of  the 
N.  W.  of  section  4,  each  being  fractional  quarters,  lying  along 
the  north  line  of  Sac  county,  and  aggregating  something  like 
sixty-two  acres.  These  fractional  forties  were  within  the 
drainage  district,  and  one  of  these  was  assessed  in  the  sum 
of  $525.60,  and  the  other  in  the  sum  of  $1,375.36,  or  in  all 
$1,900.96.  As  no  one  contends  that  more  than  forty  acres  of 
the  land  receives  a  direct  benefit  by  draining  the  water  there- 
from, it  will  be  observed  that  this  is  a  very  large  assessment. 
But  it  also  appears  that  many  other  lands  within  the  district 
were  assessed  as  much,  if  not  more,  per  acre  than  were  the 
lands  of  plaintiff.  One  of  the  main  purposes  in  view  was 
the  draining  out,  of  what  was  known  as.  Rush  Lake,  a  mean- 
dered body  of  shallow  water  covering  something  like  four 
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hundred  acres,  which,  the  state  considered,  was  no  longer  avail- 
able for  any  practical  purpose,  and  which,  it  concluded,  should 
be  drained  and  the  land  sold.  See  Chapter  186,  Acts  of  the 
Thirtieth  General  Assembly. 

Soon  after  the  sale,  petitions  were  filed  for  the  establish- 
ment of  a  drainage  district,  which,  to  be  complete  and  effectual, 
it  was  thought  should  extend  up  to  and  embrace  lands  in  the 
county  adjoining  Sac  to  the  north,  in  which  Bush  Lake  was 
situated.  Embraced  within  the  district  was  something  like 
four  thousand,  eight  hundred  acres  of  land,  knd  to  make  the 
system  effective  it  was  found  necessary  to  construct  an  open 
ditch,  some  five  miles  in  length,  into  which  should  be  run,  at 
the  upper  end,  one  main  line  of  tile  and  twelve  lateral 
branches,  amounting,  in  all,  to  several  thousand  linear  feet. 
Bush  Lake  was  near  the  center  of  the  district,  north  and  south, 
and  at  the  north,  or  upper,  end  of  the  open  ditch.  Plaintiff's 
land  is  still  north  and  was  in  the  natural  course  of  drainage 
from  the  north.  Near  the  center  of  the  two  tracts  there  was 
a  basin,  which  in  wet  times  held  considerable  water,  and 
during  heavy  rains  a  great  deal  of  his  land  was  flooded,  and 
the  highway  to  the  north  of  the  land  was  at  times  impassable. 
Plaintiff  had  undertaken  to  drain  his  land  with  an  open  ditch, 
and  this  was  partially  successful,  although  the  testimony  shows 
that  his  ditch  would  not  and  could  not  drain  off  the  water  in 
times  of  wet  weather.  Over  his  land  came  surface  and  over- 
flow water  from  something  like  six  hundred  a^res  of  land  to 
the  north.  The  main  tile  line,  of  which  we  have  spoken,  ran 
entirely  across  plaintiff's  land  and  was  buried  from  five  to 
eight  feet  below  the  surface  of  the  soil.  The  fall  being  small 
and  the  land  quite  level,  the  tile  was  placed  at  these  depths  in 
order  that  private  tile  lines  might  be  connected  therewith  on 
the  top,  and  the  tile  itself  was  twenty-four  inches  in  diameter 
where  it  crossed  plaintiff's  land  and  for  some  distance  to  the 
north.  From  that  point  on  it  was  made  smaller  until  it  finally 
reached  the  northernmost  tract  in  the  district.  The  plan  has 
been  a  success,  but  it  has  been  an  expensive  one,  and  plaintiff 
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now  contends  that  the  assessments  made  against  his  land  are 
not  only  unjust  and  inequitable,  and  in  excess  of  the  benefits 
received,  but  practically  confiscatory  in  character.  Whether 
or  not  the  proposed  plan  was  more  expensive  than  the  land 
should  bear  was  settled  by  the  joint  action  of  the  two  boards 
of  supervisors  in  establishing  the  district,  and  that  finding  is 
not  subject  to  review  upon  this  appeal.  Again,  it  fairly 
appears  that  without  this  improvement  plaintiff  had  no  ade- 
quate system  of  drainage,  and  it  is  also  shown  that,  with  it, 
much  wet  and  swampy  land  in  his  vicinity  will  be  drained, 
the  highways  improved,  and  sanitary  conditions  bettered. 
But  he  nevertheless  complains  of  the  assessment,  because  it 
is  more  than  his  land  will  bear,  is  inequitable  and  unjust,  and 
disproportionate  with  the  assessments  of  other  lands  within 
the  district,  bettered  as  much,  if  hot  more  than,  his  by  the 
improvement. 

He  introduced  testimony  to  show  the  direct  benefits  to 
his  land,  and  the  witnesses  produced  testified,  in  a  general 
way,  that  it  was  not  benefited  more  than  $15  or  $20  per  acre. 

This  testimony,  while  admissible,  is  not  con- 
^'  Fsse^ments:       clusive,   for  the  witnesses,  who  gave  their 

opinions,  did  not  take  into  account  the  bene- 
fits arising  from  improved  sanitary  conditions,  the  reclama- 
tion of  highways,  and  other  matters  of  incidental  benefit  which 
may  be  considered  in  such  cases.  In  re  Drainage  Dist  No.  3, 
Hardm  County,  146  Iowa,  564 ;  Zinser  v.  Board,  137  Iowa,  660. 

Again,  we  have  recently  held  that  it  is  not  enough  for 
a  landowner  to  show  an  assessment  in  excess  of  the  actual 
benefit  to  land.  CoUins  v.  Board,  158  Iowa,  322.  In  making 
o    Q.W-.  — ^— _     the  assessment,  the  fact  that  an  underground 

mentB.  ^jj^   ^^^   |j^gj^   jgj^^    ^   ^  p^j,^    ^j   ^j^^    plan, 

through  the  land  of  an  owner,  is  to  be  taken  into  account 
and  the  assessments  made  with  reference  thereto.  Fardal  v. 
Board,  157  Iowa, — .  The  reason  for  this  last  holding  is  very 
plain.  The  owner  of  the  land,  through  which  such  tile  is  run, 
is  relieved  of  the  expense  of  constructing  one  to  convey  per- 
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colating  and  other  waters  into  the  main  tile  or  ditch,  whereas 
the  owner  of  land  through  which  no  tile  is  laid  must,  as  a  rule, 
lay  one  through  his  land,  at  his  own  expense,  in  order  to  derive 
the  full  advantage  of  the  improvement.  While  plaintiff  claims 
that  his  land  did  not  need  the  improvement,  we  think  the  testi- 
mony is  against  him  on  this  proposition,  and  the  plans  and 
profiles,  which  are  not  disputed,  clearly  show  that  his  land 
would  not  have  been  drained,  unless  water  changed  its  habit 
and  began  to  flow  uphill. 

While  the  expense  of  this  improvement  has  been  very 
large,  it  seems  to  have  been  necessary  to  accomplish  the  results 
intended.  Without  it,  Bush  Lake  could  not  have  been  drained, 
and  much  of  the  other  land  within  the  district  would  have 
remained  wet  and  untillable.  The  drainage  of  Bush  Lake 
seems  to  have  been  essential  to  the  success  of  the  scheme,  and 
this  meant  the  digging  of  a  long  open  ditch  and  the  laying  of 
a  very  large  tile,  to  take  the  water  which  came  down  the 
swales  and  depressions  from  the  north,  into  this  lake,  and  to 
drain  out  the  so-called  lakes,  ponds,  and  depressions,  in  the 
northern  part  of  the  district. 

While  the  assessment  is  very  high,  we  are  not  prepared 
to  say  that  it  was  or  is  unjust,  or  confiscatory  in  character. 
Something  like  twelve  other  tracts,  each  composed  of  approxi- 
mately the  same  number  of  acres  as  the  one  fractional  forty 
belonging  to  plaintiff  upon  which  the  larger  assessment  was 
made,  are  assessed  at  from  $1,000  to  $1,699.50.  The  assess- 
ments were  made  upon  a  percentage  basis,  and  this  is  not 
seriously  challenged,  save  that  it  is  claimed  plaintiff's  land 
was  classified  at  too  high  a  rate.  As  a  general  rule,  it  seems 
to  have  been  assessed  as  other  lands  of  the  same  kind,  except 
that  something  was  added,  undoubtedly,  to  plaintiff's  assess- 
ment, because  of  th^  large  tile  line  carried  across  his  land. 
This  was  fair  and  equitable,  unless,  of  course,  too  much  of 
the  cost  of  this  was  added  to  his  land.  That  does  not  appear 
from  the  testimony. 

On  the  whole,  the  engineer  and  the  board  of  commissioners 
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seem  to  have  adopted  a  proper  plan,  and,  while  it  may  not 
have  worked  out  with  mathematical  exactness,  it  came  as  near 
a  correct  solution  as  is  reasonably  x)ossible  in  such  cases. 

A  reasonably  fair  apportionment  of  the  expense  is  all 
that  can  be  expected.  It  may  be  that  plaintiff  will  discover, 
after  a  few  years'  use  of  the  property,  that  it  has  been  bene- 
8.  same:  assess-  ^^^  moTe  than  it  appears  to  be,  with  this 
ments:  review,  j^rge  assessment  staring  him  in  the  face. 
This  has  been  quite  a  common  experience.  But,  if  this  be^ 
not  true,  he  has  conceded,  at  all  times,  that  the  improvement 
was  necessary  and  beneficial  to  his  land,  has  never  made  any 
claim  for  damages,  and  is  now  complaining  simply  of  the 
amount  of  the  assessment. 

With  the  data  we  have  at  hand,  we  do  not  see  how  we 
could  make  a  better  one,  and  for  this  reason  we  do  not,  as  a 
rule,  interfere  with  the  action  of  the  board  of  supervisors, 
approved  and  confirmed  by  the  district  court,  unless,  from  the 
records,  it  fairly  appears  that  it  was  made  upon  an  erroneous 
basis,  is  unjust,  inequitable,  and  out  of  proportion  to  the  other 
assessments  in  the  district.  The  engineer,  the  board  of  super- 
visors, the  board  of  commissioners^  and  the  district  court,  are 
in  so  much  better  position  than  we  to  know  about  the  particular 
assessment,  that  we  must  accord  some  weight  to  their  find- 
ings, and,  when  all  concur,  the  case  must  be  a  strong  one  to 
justify  our  interference.  The  assessments  for  this  district 
are  extraordinarily  large;  but  the  board  of  supervisors  has 
said  that  they  are  not  larger  than  the  land  should  bear,  and 
there  is  no  such  inequality  in  them  as  to  justify  our 
interference. 

The  judgment  of  the  district  court  must  be,  and  it  is. 
Affirmed. 
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In  re  Estfltte  of  Almiron  Culver^  Deceased.  Melissa  Oould, 
Administratrix,  Appellant,  v.  W.  W.  Morrow^  Treasurer 
of  State,  Appellee. 

OoUateral  inberltaiice  tax:    affirmance  of  obdisk:    conglusivensss. 

1  An  affirmance  by  the  supreme  court  of  an  order  holding  certain 
money  subject  to  a  collateral  inheritance  tax  is  effective,  although 
the  affirmance  may  not  have  been  on  the  merits  of  the  controversy. 

Courts:    jubisdiction :     judgments:     when  conclusive.     Where  the 

2  court  has  jurisdiction  of  a  matter  its  decision  is  conclusive,  unless 
appealed  from,  even  though  erroneous;  but  if  without  jurisdiction 
its  decision  is  of  no  effect  although  correct. 

Same:     oollatebal    inhebitancb   tax.     Where   ancOiary   administra- 

3  tion  has  been  granted  in  this  state,  the  district  court  as  a  court  of 
probate,  if  not  possessing  general  and  original  jurisdiction,  has 
power  to  determine  the  question  of  collateral  inheritance  taxation; 
and  an  erroneous  determination  of  the  question  will  not  affect  its 
jurisdiction. 

Same:    ebboneous  taxation:    belief  in  equity.    An  independent  ac- 

4  tion  in  equity  will  not  lie  to  cancel  an  inheritance  tax,  even  though 
erroneously  imposed. 

Appeal  from  Pottawattamie  District  Court, — Hon.  0.  D. 

Wheeler,  Judge. 

Saturday,  April  12,  1913. 

Suits  to  enjoin  the  collection  of  an  inheritance  tax  upon 
the  estate  of  Almiron  Culver,  deceased.  A  demurrer  to  the 
petition  was  sustained,  and  plaintiff  electing  to  stand  on  her 
pleading,  judgment  was  rendered  against  her  for  costs,  and 
she  appeals. — Affirmed. 

W.  8.  Baird,  for  appellant. 
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Oeorge  Cosson,  Attorney- General,  and  C  A,  Bobbi'tis, 
Assistant  Attorney-General,  and  Frank  J.  Capeli,  County 
Attorney,  for  appellee. 

Deemer,  J. — Two  cases,  involving  the  same  subject-mat- 
ter as  this  case,  have  heretofore  been  before  us  and  opinions 
were  filed,  which  will  be  found  reported  in  145  Iowa,  1,  and 
153  Iowa,  461.  Shortly  after  the  filing  of  the  opinion  in  the 
last  of  these  cases,  the  administratrix  of  the  estate  of  Almiron 
Gould,  deceased,  commenced  this  independent  action  in 
equity  to  have  the  former  judgment  of  the  district  court  set 
aside,  and  to  enjoin  the  defendant  Treasurer  from  enforcing 
or  collecting  the  said  judgments  or  the  inheritance  tax  upon 
money  on  deposit  with  the  State  Savings  Bank  at  the  time  of 
the  death  of  Almiron  Culver.  It  is  claimed  that  this  money 
on  deposit  with  the  bank  was  not  subject  to  an  inheritance 
tax,  and  that  the  judgments  of  the  court  below  confirming 
said  tax,  and  of  this  court  in  affirming  these  judgments,  are 
absolutely  void  because  of  want  of  jurisdiction  of  the  subject- 
matter. 

It  will  be  observed  from  a  reading  of  the  opinions  filed  in 
the  previous  cases  that  one  of  the  questions  involved  in  each 
and  decided  by  the  trial  court  was  the  liability  of  this  money 

on  deposit  to  a  collateral  inheritance  tax,  and 
iNHERiTANCB      thc  rcsult  of  thc  last  case  was  an  affirmance  of 

TAX  *   fjfflrtn- 

ance  of  order:    the  Order  of  the  district  court  holding  that  it 

conclusiveness.  ,.   , ,        i^,  ,      ,         ^ 

was  so  liable,  although  the  affirmance  was  not 
upon  the  merits.  The  effect  of  the  order,  however,  was  the 
same  as  if  it  had  been  upon  the  merits;  for  the  order  and 
judgment  of  the  district  court  were  affirmed.  The  judgment 
in  the  first  reported  case  was  reversed,  because  the  trial  court 
had  refused  to  hold  certain  bank  stock  subject  to  the  inheri- 
tance tax,  and  the  appeal  there  was  by  the  Treasurer,  so  that 
the  validity  of  the  tax  upon  the  money  on  deposit  in  the  bank 
was  not  considered,  although  the  trial  court  had  found  it  was 
subject  to  the  tax. 
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In  the  last  reported  case  the  trial  court  found  the  money 
on  deposit  was  subject  to  the  tax,  and  the  attempted  appeal 
was  to  secure  a  reversal  of  that  order.  It  did  not  succeed, 
and  the  appellant  in  that  case  then  brought  this  independent 
action,  claiming,  in  effect,  that  the  former  orders  of  both 
the  trial  court  and  of  this  court  are  void  and  of  no  effect, 
because  neither  had  any  jurisdiction  of  the  subject-matter, 
to  wit,  money  on  deposit  in  a  bank  of  this  state  belonging  to 
a  deceased  nonresident  depositor. 

Whether  or  not  a  court  has  jurisdiction  of  an  action  is 

often  a  troublesome  question,  and  much  confusion  of  thought 

is  found  in  the  discussion  of  this  matter  of  jurisdiction.  There 

*>    Courts  •  jur-      ^^  *  manifest  distinction  between  a  right  to 

menS^'whe^'  decide  and  a  right  decision.    If  a  court  has 

conclusive.         ^^  ^.j^j^^.  ^^  decide  at  all,  the  mere  fact  that  it 

does  do  so  adds  nothing  to  the  effect  of  the  finding.  On  the 
other  hand,  if  it  has  a  right  to  decide,  but  errs  in  its  decision, 
that  decision  is  final  and  binding,  unless  appealed  from,  and 
conclusive,  if  affirmed  upon  appeal,  even  though  each  and 
all  of  the  decisions  be  erroneous. 

Jurisdictfon  has  been  said  to  be  the  power  to  hear  and 
determine  the  subject-matter  in  controversy  between  parties 
to  a  suit.    Of  the  general  subject  of  the  liability  of  the  estate 

of  Almiron  Culver  to  an  inheritance  tax,  the 

3.   Samb:  col-  ,.       .  I,    T^  .  ,      , 

lateral  In-  distnct  court  of  Pottawattamic  county  had 

herltance  tax. 

unquestioned  jurisdiction.  Melissa  Oould  was 
ancillary  administratrix  of  that  estate,  and  the  district  court, 
as  a  court  of  probate,  if  not  a  court  of  general  and  original 
jurisdiction,  had  the  right  to  determine  what  part  of  the 
estate  left  by  deceased,  if  any,  was  subject  to  the  collateral 
inheritance  tax. 

If  it  did  not  have  this  power,  it  is  well  to  inquire:  In 
what  court  was  it  vested?  Pehaps  the  matter  might  have 
been  presented  in  the  foreign  court  appointing  the  domiciliary 
administrator;  but,  having  ancillary  administration  in  this 
state,  shares  of  stock  in  a  local  bank,  and  money  actually  on 
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deposit  therein,  there  can  be  no  doubt  whatever  of  the  power 
and  authority  of  the  district  court  of  this  state,  where  such 
administration  is  pending,  to  pass  upon  the  question  as  to  the 
liability  of  the  estate  to  a  collateral  inheritance  tax. 

Having  the  power  to  decide,  it  has  the  right  to  decide 
erroneously,  without  depriving  itself  of  jurisdiction ;  and  the 
final  judgment  is  valid  and  binding,  whether  right  or  wrong. 
Indeed,  we  may  say,  as  we  did  in  the  last  opinion,  to  which 
reference  has  been  made,  that  we  think  the  decision  as  to 
money  on  deposit  being  subject  to  the  tax  was  erroneous ;  but 
this  fact  does  not  deprive  the  court  of  its  right  to  decide.  If 
the  decision  had  been  in  favor  of  the  administratrix,  appel- 
lant in  this  case,  surely  her  counsel  would  not  be  here  admit- 
ting or  contending  that  such  decision  was  of  no  effect,  because 
the  court  had  no  jurisdiction  of  the  matter.  The  correctness 
of  the  decision  is  not  the  test  whereby  to  determine  the  juris- 
diction; the  fundamental  question  here  is:  Had  the  court  a 
right  to  make  any  decision  in  the  case,  the  right  to  decide  at 
allT  If  it  had  that  right,  the  judgment  is  binding,  whether 
right  or  wrong.  Here  the  district  court  confessedly  had  juris- 
diction  of  the  parties  and  of  the  subject  matter,  to  wit,  the 
liability  of  the  estate,  or  any  part  of  it,  to  a  collateral  inheri- 
tance tax.  These  propositions  are  so  fundamental  that  a  full 
citation  of  authorities  in  their  support  is  unnecessary.  See, 
however,  Barrow  v.  Darrow,  43  Iowa,  411 ;  Fulliam  v.  Drake, 
105  Iowa,  615 ;  Trescott  v.  Barnes,  51  Iowa,  409. 

The  most  that  can  be  said  here  is  that  the  assessment, 
which  was  confirmed  by  the  judgment  of  the  district  court, 
which  judgment  was  affirmed  by  this  court,  was  erroneous; 

but  none  of  the  orders  or  judgments  were 

4.   Same:  erro-  *  ^     a      •    ja  jxx»»  -ax 

neouB  taxation :  void.  An  independent  action  in  equity  to  can- 
cel such  a  tax  or  judgment  will  not  lie.  Thor- 
nily  V.  Prentice,  121  Iowa,  89. 

The  ruling  was  correct,  and  the  judgment  must  be,  and  it 
is,  Affirmed. 
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John  Scherer,  Appellee,  v.  Alfalfa  Meal  Co.,  Appellant. 

Master   and   senrant:    nsgligence  of   fellow   servant:    evioence. 

1  Where  an  emplojee,  having  charge  of  the  operation  of  a  machine, 
started  the  same  without  warning  to  another  employee  of  the  dan- 
ger to  which  he  had  voluntarily  exposed  himself,  his  act  in  so 
doing  was  not  chargeable  to  the  master,  on  the  theory  that  he  was 
a  vice-principal  for  such  purpose,  but  was  the  act  of  a  fellow  serv- 
ant in  the  ordinary  operation  of  the  work,  for  whose  negligence 
the  master  was  not  liable. 

Same:     neoliqence:    warning:     duty  of  master.     The  duty  of  the 

2  master  to  warn  a  servant  ordinarily  exists  with  respect  to  those 
dangers  which  are  not  obvious,  are  unknown  to  the  servant,  and 
which  are  or  should  be  known  to  the  master,  and  is  most  fre- 
quently applied  in  favor  of  newly  employed  and  inexperienced  work- 
men. The  warning  exacted  of  the  master  has  reference  to  such  dan- 
gers as  inhere  in  the  place  or  machinery  provided  for  the  serv- 
ant, and  not  those  dangers  arising  as  the  result  of  the  negligence 
of  a  fellow  servant,  and  has  no  reference  to  the  signals  or  cries 
of  experienced  workmen  for  their  mutual  protection. 

Appeal  from  Pottawattamie  District  Court. — Hon.  W.  R. 

GreeN;  Judge. 


Saturday,  April  12,  1913. 

This  is  an  action  for  personal  injuries  resulting  to  the 
plaintiff  by  the  starting  of  a  feed  cutter,  without  warning 
to  him,  while  his  hand  was  exposed  to  danger  from  the  revolv- 
ing knives.  The  defense  was  a  general  denial  and  a  plea  of 
contributory  negligence,  and  a  further  plea  that  if  there  was 
any  negligence  other  than  that  of  the  plaintiff  it  was  that  of 
a  fellow  servant.  There  was  a  trial  to  a  jury  and  a  verdict 
for  plaintiff.  Judgment  was  rendered  thereon,  and  defend- 
ant appeals. — Reversed. 
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Saunders  cfe  Stuart  and  M.  A.  HaU,  for  appellant. 

Thomas  Q.  Harrison,  for  appellee. 

Evans,  J. — The  following  descriptive  statement  from 
appellant's  argument  is  conceded  by  appellee  to  be  substan- 
tially correct : 

The  plaintiff  was,  during  the  years  1907-08,  operating 
a  mill  in  the  city  of  Council  Bluffs  for  the  manufacture  of 
alfalfa  meal.  Among  other  buildings,  it  occupied  a  large 
brick  building  and  also,  immediately  to  the  north,  a  frame 
structure,  in  which  was  placed  the  ensilage  cutter,  which  will 
be  hereafter  called  the  *feed  cutter.'  A  large  double  door 
led  from  the  brick  structure  into  the  cutting  room,  and  the 
feed  cutter  stood  about  twenty-five  feet  northeast  of  this 
double  door.  From  ten  to  twenty  feet  south  of  the  double  door 
an  elevator  shaft  came  down  from  the  floor  above,  and  on  one 
side  of  this  shaft  a  ladder  also  came  down  from  the  second 
story  of  the  brick  building.  The  feed  cutter  was  used  to  cut 
the  alfalfa  hay  into  small  particles.  The  hay  came  to  the  ma- 
chine in  bales,  and  two  men  were  required  to  operate  it — 
one  to  cut  the  wires ;  the  other  to  feed  the  loose  hay  into  the 
machine. 

The  feed  cutter  stood  east  and  west.  In  the  east  end  of 
the  tjutter  there  was  a  set  of  revolving  knives.  These  were 
bolted  to  a  shaft,  and  on  the  end  of  the  shaft,  about  six  inches 
from  the  machine,  was  a  wide  pulley  over  which  ran  a  belt  sev- 
eral inches  in  width.  This  set  of  knives  revolved  at  high  speed 
and  received  the  power  from  the  belt.  The  pulley  was  on  the 
south  side  of  the  machine  and  was  about  three  feet  from  the 
floor.  When  the  machine  was  in  operation,  the  knives  were 
covered  by  a  cast-iron  hood,  which  served  the  double  purpose 
of  covering  the  knives  and  keeping  the  cut  hay  from  blowing 
all  over  the  room.  Immediately  west  of  the  knives  was  a  cut- 
ter bar  set  about  a  sixteenth  of  an  inch  from  the  knives.  This 
bar  was  held  in  place  by  bolts  that  passed  through  the  frame 
of  the  machine.  The  bolts  were  upon  the  outside  of  the  ma- 
chine, and  the  nuts  upon  them  were  turned  from  the  outside. 
The  hood  or  cover  was  hinged,  and  could  be  turned  back  to 
the  west  for  the  purpose  of  working  with  the  knives,  but  had 
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to  be  closed  when  the  machine  was  in  operation.  About  twenty 
feet  east  of  the  cutter  was  a  partition  and  behind  this  were 
two  motors ;  the  larger  being  used  for  the  purpose  of  operat- 
ing a  belt  which  ran  to  a  pulley  in  the  cutting  room.  From 
the  shaft  operated  by  this  pulley  the  belt  operating  the  cutter 
ran  to  the  pulley  upon  the  cutter.  The  cutter  was  started 
and  stopped  by  operating  a  lever  in  the  motor  room,  which  cut 
off  the  electric  current.  There  was  a  door  leading  from  the 
cutter  room  into  the  motor  room.  From  the  position  where 
one  operated  the  lever  he  could  see  a  person  standing  on  the 
south  side  of  the  cutter,  but  could  not  see  a  person  standing 
at  the  east  end  of  the  machine  on  the  north  side  of  the  belt. 
Immediately  north  of  the  cutting  knives,  but  lower  down,  was 
a  blower  which  received  and  blew  the  cut  feed  up  to  the  second 
story  of  the  building  through  a  spout  or  pipe.  The  cutter 
was  so  placed  that  one  could  not  get  at  the  east  end  of  the  ma- 
chine except  by  stooping  and  passing  under  the  belt  that 
operated  the  cutter.  When  one  was  standing  at  the  east 
end  of  the  machine  and  facing  the  cutting  knives,  he  could 
see  to  his  left,  at  a  distance  of  not  more  than  six  or  eight  inches 
from  the  machine,  the  pulley  over  which  was  transmitted 
the  power  that  turned  the  knives.  At  one  time  there  had  been 
a  loose  pulley  to  which  the  belt  in  times  past  had  been  shifted 
when  the  machine  was  not  running.  This  loose  pulley,  how- 
ever, on  account  of  the  danger  caused  by  the  belt  jumping 
from  the  loose  pulley  to  the  working  pulley,  had  been  removed 
months  prior  to  the  time  of  the  accident,  and  this  fact  was 
known  to  the  plaintiff  at  the  time  he  was  injured. 

Two  persons  were  necessary  for  the  operation  of  the  ma- 
chine, the  wire  cutter,  who  did  nothing  but  cut  the  wire  bound 
about  the  bales  of  alfalfa,  and  the  man  who  fed  the  loose 
alfalfa  into  the  machine.  The  man  who  fed  the  machine  also 
stopped  and  started  the  same,  and,  as  between  the  two  at  the 
machine,  had  charge  of  its  immediate  operation,  though  he 
was  not  a  foreman  in  the  factory. 

The  cutter  had  been  fed  for  some  six  months  prior  to  the 
accident  by  one  Mason.  Mason  stopped  and  started  it.  'Dur- 
ing the  time  I  was  feeding  the  machine,  if  it  had  to  be  stopped, 
I  stopped  it,  and  if  it  stopped  it  was  my  business  to  start  it.' 
The  plaintiff  said  'he  [the  feeder]  was  the  man  who  started 
the  machine;  the  man  cutting  the  wires  did  all  the  oiling.' 
All  parties  agree  that  the  feeder  stopped  and  started  the  ma- 
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chine,  and  that  the  plaintiff  had  worked  more  or  less  about 
the  machine,  at  one  time  more  than  a  month.  And  it  was  ad- 
mitted of  record  by  him  on  the  trial  that  he  was  perfectly 
familiar  with  the  cutting  machine  and  the  conditions  there 
in  the  cutting  room. 

At  the  time  of  the  accident  of  which  plaintiff  complains. 
Mason  and  Clark  were  working  in  the  cutting  room  at  the 
feed  cutter.  They  were  the  only  employees  of  the  company 
then  working  in  that  room.  Hearing  a  noise  in  the  machinery 
of  the  room,  they  stopped  the  motor  which  operated  the  feed 
cutter,  and  Mason  secured  some  grease  in  a  grease  cup  and 
placed  it  on  a  shaft  which  he  thought  was  running  dry.  Clark, 
who  was  cutting  bands,  said  he  thought  the  noise  came  from 
the  fan ;  but  Mason  insisted  it  had  come  from  the  shaft,  and 
told  Clark  to  listen  while  he  started  up  the  motor  to  ascertain 
if  the  noise  came  from  the  fan.  Clark  stationed  himself  on 
the  south  side  of  the  machine  and  stood  there  facing  west. 
Mason  went  into  the  motor  room  to  the  place  where  the  lever 
was  which  started  the  motor. 

Scherer,  the  plaintiff,  had  been  working  upstairs,  and 
after  this  machinery  stopped  he  came  down  the  ladder  at  the 
side  of  the  elevator  shaft  into  the  room  immediately  south 
of  the  cutting  room.  He  then  passed  through  the  door  be- 
tween these  two  rooms  into  the  room  in  which  this  machine  was 
and  went  to  the  machine,  passing  Clark  and  going  behind  him, 
crawling  under  the  belt  which  operated  the  cutter  and  taking 
a  position  at  the  east  end  of  the  cutter  facing  west  toward  the 
cutter,  with  the  belt  at  his  left  hand  and  the  blower  at  his 
right.  Scherer 's  testimony  was  that  as  he  passed  Clark  he 
asked  where  Mason  was,  and  Clark  said  he  did  not  know ;  also 
that  the  cover  over  the  cutting  knives  was  raised  at  the  time 
he  came  into  the  room.  This  is  directly  denied,  but  must  be 
taken  as  true  for  the  purpose  of  this  argument.  According  to 
Scherer 's  testimony  he  put  his  hand  into  the  cutter  among 
the  knives,  and,  the  machine  starting  to  move,  his  hand  was 
cut  before  he  could  withdraw  it.  He  was  deeply  cut  about  the 
base  of  the  thumb,  but  made  a  normal  recovery,  and  there  was 
no  permanent  injury  to  his  hand. 

There  is  no  syllable  of  testimony  anywhere  in  the  record 
that  Mason  knew  Scherer  was  about  the  machine  or  anywhere 
in  the  room  when  he  started  the  motor.  It  is  conceded  by  all 
that  Mason  was  not  in  the  room  when  Scherer  entered,  or  at 
any  time  thereafter  until  after  the  accident. 
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There  is  no  testimony  in  the  record  anywhere  that  Mason 
was  in  any  sense  a  foreman.  As  between  the  two  men  work- 
ing at  the  machine,  the  man  who  was  for  the  time  being  the 
feeder  started  and  stopped  the  motor.  The  other  man,  or 
band  cutter,  attended  to  the  oiling. 

Scherer  was  working  in  another  part  and  department  of 
the  factory.  He  claimed  that  he,  in  common  with  the  other 
employees,  had  general  orders  that  when  there  was  a  failure 
or  stoppage  of  the  machinery  they  should  assist  in  repairing 
it.  He  also  claimed  that  he  put  his  hand  in  among  the  knives 
to  feel  if  the  cutter  bar  was  loose,  which  was  unnecessary,  as 
the  cutter  bar  is  bolted  on  the  outside ;  but  there  is  no  claim 
that  he  reported  to  any  one  or  asked  or  received  any  instruc- 
tions from  any  one  in  reference  to  this  machine. 

The  appellee  contends  that  the  jury  would  have  been 
justified,  under  the  evidence,  in  finding  the  facts  as  follows : 

The  defendant  is  a  corporation.  That  on  or  about  the 
17th  day  of  March,  1908,  it  was  operating  a  mill  for  grinding 
alfalfa,  and  that  plaintiff  was  employed  by  defendant  as  an 
employee  in  said  mill.  That  Mr.  Brooks  was  the  manager  of 
the  defendant  at  the  time  of  the  accident.  That  the  machin- 
ery in  that  mill  frequently  got  out  of  repair,  so  that  the  mill 
had  to  shut  down  and  cease  operations  until  it  was  fixed. 
That  plaintiff  was  tactful  in  its  repair.  That  Mr.  Brooks, 
the  manager,  gave  orders  to  plaintiff  for  him  to  fix  up  all 
machinery  as  quickly  as  possible,  so  that  there  might  be  no 
delay.  That  Mr.  Berkshire,  at  the  time  of  the  accident  fore- 
man of  the  men,  told  this  plaintiff  lots  of  times  to  fix  that 
cutter.  The  engdlage  cutter  stopped  and  was  out  of  repair 
repeatedly.  The  cutter  frequently  broke  down,  and  if  there 
was  any  trouble  with  the  bar  in  the  ensilage  cutter  it  was 
necessary  to  put  one's  hand  in  to  ascertain  what  the  matter 
was.  One  could  not  tell  from  the  outside,  only  from  the  noise, 
what  was  the  trouble  with  the  ensilage  cutter  until  you  put 
your  hand  in  to  feel  of  the  bar.  The  ensilage  cutter  was 
operated  by  a  motor  run  by  electricity,  which  was  separated 
from  the  ensilage  cutter  by  a  closed  partition,  and  was  in 
another  room  from  the  ensilage  cutter.  The  motor  running 
this  ensilage  cutter  was  started  up  by  operating  a  small  lever 
ip  connection  with  the  motor,  which  was  forty  or  fifty  feet 
from  the  ensilage  cutter.     The  order  from  Mr.  Brooks,  the 
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manager  of  the  defendant,  with  which  this  plaintiff  was  fa- 
miliar, was  that,  before  the  machinery  in  said  mill  should 
be  started  up,  a  signal  should  be  given,  and  the  lid  or  hood 
covering  the  ensilage  cutter  should  be  closed  down.  Mr. 
Berkshire  had  charge  of  the  entire  mill,  as  foreman,  at  the 
same  time  Mr.  Brooks  was  the  manager  of  it.  Mr.  Berkshire 
gave  instructions  to  one  and  all  of  the  men  that  at  any  time 
when  the  machinery  was  closed  down,  and  the  power  was 
shut  off,  never  to  start  until  the  cover  or  hood  of  the  ensilage 
cutter  was  closed  over  the  knives,  and  to  ascertain  before  they 
started  the  motor  whether  there  was  any  one  near  that  might 
be  in  danger  of  getting  hurt. 

On  the  day  of  the  injury  the  mill  stopped  running.  There 
was  trouble  with  the  machinery.  This  plaintiff,  thinking 
something  was  the  matter  with  the  cutter  bar  from  the  noise 
he  heard  from  the  top  of  the  place,  went  down  from  the  sec- 
ond floor,  where  he  was  working,  to  see  what  was  the  trouble 
with  the  machinery.  He  came  to  the  ensilage  cutter,  where 
he  thought  the  trouble  was.  The  lid  was  open,  thrown  folded 
back  over  the  knives,  when  he  got  there;  the  knives  were 
then  exposed.  Plaintiff  did  not  open  the  machinery  and 
throw  back  the  hood.  Mason  was  doing  the  feeding  of  the 
machine,  and  it  was  his  duty  to  start  it  if  there  was  not  any 
one  else  to  start  it.  Mr.  Berkshire  generally  helped  start  the 
machine  going,  or  Mr.  Kissel.  On  the  day  that  Scherer  was 
hurt  Mr.  Berkshire  was  in  the  north  part  of  the  building 
when  the  machine  stopped  and  at  the  time  Scherer  got  hurt, 
and  Kissel  was  on  the  top  of  the  roof  patching  holes  in  the 
roof.  Plaintiff  upon  his  arrival  at  the  ensilage  cutter,  reached 
his  hand  in  to  see  if  the  cutting  bar  was  loose  or  broken,  and 
just  as  he  got  his  hand  in  the  knives  started  revolving.  He 
was  looking  right  into  the  machine  when  he  put  his  hand  in 
there.  This  service  was  rendered  in  compliance  with  the  or- 
der from  both  Mr.  Brooks  and  Air.  Berkshire  that,  in  case  the 
machinery,  and  especially  this  ensilage  cutter,  broke  down, 
he  should  go  ahead  and  repair  it  as  soon  as  possible,  and  not 
wait  for  the  machinist,  and  with  the  knowledge  of  the  rule 
that  the  motor  should  never  be  started  with  the  cutter  lid 
open,  nor  until  the  person  who  was  to  start  the  machine  took 
observation  and  said  *  Hello. '  When  plaintiff  came  to  the 
ensilage  cutter,  the  man  Mason,  whose  duty  it  was  to  operate 
it,  was  not  there ;  nor  was  there  any  one  in  charge  of  it  for 
the  purpose  of  operating  it.     Mason  had  gone  into  another 
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room,  separate  and  apart  from  that  containing  the  ensilage 
cutter,  in  which  the  motor  was,  for  the  purpose,  he  says,  of 
correcting  what  seemed  to  him  to  be  the  trouble  with  the  ma- 
chinery, and  while  Scherer  was  thus  examining  the  ensilage 
cutter  the  man  Mason,  without  signal  or  notice  of  examina- 
tion to  see  whether  any  one  was  near  or  about  the  cutter  ma- 
chine and  in  danger  of  being  hurt,  set  in  motion  the  electric 
motor  that  operated  the  ensilage  cutter,  thereby  setting  in 
motion  the  ensilage  cutter  itself,  and  this  plaintiff's  injury 
was  caused  thereby. 

At  the  close  of  aU  the  evidence  the  defendant  moved  for 
a  directed  verdict  on  the  various  grounds  indicated  in  its 
answer.  This  motion  was  overruled,  and  the  case  was  sub- 
mitted to  the  jury,  as  already  indicated. 

It  will  be  noted  from  what  is  above  set  forth  that  the 
appellee's  contention  of  fact  is  that  Mason  was  negligent  in 
failing  to  warn  the  plaintiff  that  he  was  about  to  start  the 

machine.  His  contention  of  law  is  that  the 
ssRYASTt^^  duty  to  warn  was  the  master's  duty,  and  that 
feiiow-senr-        therefore  Mason  became  a  vice  principal  for 

ant:  <evideace. 

such  purpose  as  a  matter  of  law,  even  though 
he  was  not  such  as  a  matter  of  fact  in  any  other  respect  or 
for  any  other  purpose.  For  the  soundness  t)f  his  position  the 
appellee  relies  upon  Hendrickson  v.  Oypsum  Co.,  133  Iowa, 
89.  This  was  a  case  involving  the  use  of  high  explosives,  and 
is  not  applicable  to  the  case  at  bar.  The  present  case  falls 
squarely  within  the  class  of  such  cases  as  OaUoway  v.  Turner, 
148  Iowa,  93 ;  Helgeson  v,  Higley  Co,,  148  Iowa,  587 ;  Peter- 
son  V,  Railway  Co.,  149  Iowa,  496.  These  cases  control  the 
case  at  bar  at  every  point. 

It  will  serve  no  useful  purpose  to  repeat  the  discussion 
The  distinction  between  the  nature  of  the  duty  to  warn  which 
2.  8.M. :  „e.-        «  mcumbent  upon  the  master,  and  the  particu- 
ii^P  diity*^'    l^r  ^^^y  which  is  involved  in  the  case  at  bar 
master.  jg  poinded  out  in  the  Oalloway  case,  s^ipra. 

The  foUowii^  quotation  from  the  opinion  in  such  case  is 
applicable : 

Vol.  159  Ia.— 44 


690  ScHEBER  V.  Meal  Co.  [159  Iowa 

Some  conlusion  has  crept  into  the  argument,  we  think, 
through  the  use  of  the  term  'warning/  as  descriptive  of  the 
customary  starting  signal  usually  given  by  the  engineer.  The 
masterial  duty  to  warn  a  servant  has  its  well-defined  limita- 
tions as  a  general  proposition  of  law.  Ordinarily  it  relates 
only  to  those  nonobvious  dangers  which  axe  not  known  to  the 
servant,  and  which  are  ^nown  or  ought  to  be  known  to  the 
master.  It  has  its  most  frequent  application  in  favor  of  the 
newly  employed  or  inexperienced  servant.  In  common  par- 
lance, the  terms  *warn*  and  'warning'  have  a  much 
broader  application,  and  they  are  often  used  as  designating 
the  cries  and  signals  which  are  used  by  experienced  work- 
men for  mutual  convenience  and  protection  and  as  a  part 
of  their  method  of  co-operation.  And  in  this  sense  have  these 
terms  been  used  in  this  discussion,  and  there  is  a  tendency  ii^ 
the  argument  to  assume  that  the  masterial  duty  to  warn  is  as 
broad  and  comprehensive  as  the  common  parlance  of  these 
terms.  And  so  it  may  be  said  that  the  liability  of  the  master 
for  failure  to  furnish  to  the  servant  a  reasonably  safe  place 
to  work  has  reference  to  those  dangers  which  inhere  in  the 
place,  as  distinguished  from  those  dangers  which  arise  in  a 
place  as  the  result  of  negligence  of  a  fellow  servant.  Keep- 
ing these  elementary  distinctions  in  mind,  we  may  proceed  to 
an  analysis  of  the  case. 

The  same  opinion  distinguishes  the  case  from  those  cases 
involving  the  use  of  high  explosives,  as  follows : 

Plaintiff  places  special  reliance  upon  the  case  of  Hend- 
rickson  v.  Oypsum  Co.,  133  Iowa,  89.  It  is  argued  that  the 
reasoning  in  that  case  is  conclusive,  and  this  as  in  favor  of 
the  plaintiff.  If  this  contention  is  logical,  then  we  have 
obliterated  the  fellow  servant  rule  without  intending  to  do 
so  in  our  holding  in  that  case.  The  underlying  thought  of 
the  opinion  in  that  case  was  that  the  method  of  use  of  high 
explosives  about  that  mine  rendered  the  whole  place  unsafe, 
and  that  it  left  no  means  to  the  workmen  to  protect  them- 
selves while  remaining  in  their  place  of  work;  and  that 
therefore  the  master  had  no  right  to  convert  the  place  of  the 
workmen  into  a  place  of  danger  by  such  use  o^high  explo- 
sives in  blasting,  except  as  he  assumed  the  duty  precedent  to 
give  notice  of  the  proposed  explosion,  so  that  the  workmen 
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could  withdraw  from  the  place  of  danger  so  created.  This  is 
only  another  way  of  saying  that  the  right  of  the  master  to 
use  high  explosives  in  such  a  way  as  to  render  the  places  of 
the  workman  dangerous  is  conditioned  upon  a  previous  notice 
or  warning,  for  the  purpose  of  enabling  them  to  withdraw. 
In  case  of  an  explosion  the  place  of  the  workmen  became 
unsafe,  not  through  the  negligence  of  any  fellow  servant,  but 
in  accord  with  the  very  plan  of  the  master.  It  was  held  in 
effect,  therefore,  that  the  duty  to  warn  the  workmen  to  leave 
their  places  was  inseparable  from  the  right  to  such  use  of 
high  explosives. 

The  distinction  between  such  as  the  case  at  bar  and  the 
cases  involving  the  use  of  high  explosives  is  also  set  forth  in 
the  Helgeson  case,  supra.  In  the  Uelgeson  case  an  elevator 
was  started  without  warning  through  the  negligence  of  a  fel- 
low servant.  The  following  excerpt  from  the  opinion  is 
peculiarly  applicable  tp  the  present  case : 

He  was  under  like,  but  no  greater,  duty  to  give  warn- 
ing, and  his  failure  to  give  it  can  no  more  be  charged  to 
defendant  than  if  some  other  employee  had  been  guilty  of 
the  same  neglect.  His  failure  to  do  so  was  simply  his  own 
negligence,  for  which,  under  well-settled  rules  of  law,  defend- 
ant is  not  responsible.  It  is  not  a  case  where  defendant  fur* 
nished  an  unsafe  place  to  work.  The  place  was  safe,  and 
only  became  unsafe  when  an  employee  with  proper  instruc- 
tions failed  to  give  warning,  and  did  not  then  become  unsafe 
to  every  one  in  the  building,  but  only  to  one  who  was  about 
to  use  the  elevator.  It  differs  materially  from  mining  cases, 
where  high  explosives  are  used  which  make  the  place  unsafe 
to  all  who  may  be  in  the  mine  unless  warning  is  actually 
given.  .  .  .  Should  we  bold  the  master  liable  for  fail- 
ure to  give  warning  in  this  case,  nothing  would  remain  of 
the  well-established  rule  often  announced  by  this  court  that 
for  the  negligence  of  a  fellow  servant  the  master  is  not  liable. 
Here  we  must  assume  there  was  no  defect  in  the  elevator,  no 
lack  of  a  proper  number  of  eflScient  servants,  no  failure  to 
promulgate  proper  rules,  no  negligence  in  failing  to  instruct 
the  plaintiff  as  to  dangers,  no  failure  to  provide  a  reasonably 
safe  place  to  work  and  sufficient  appliances. 
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The  foregoing  is  decisive  of  the  case  before  us.  We  see 
no  escape  from  the  conclusion  that  the  defendant  was  entitled 
to  a  directed  verdict 

The  judgment  of  the  lower  court  must  therefore  be 
Reversed. 


Mart  I.  Goldsmith,  James  S.  Goldsmith,  Elizabeth  E.  C. 
Waller,  nee  Goldsmith,  Duval  P.  Goldsmith,  Rebecca 
M.  De  B.  Goldsmith,  JVIildred  Goldsmith,  John  M. 
GoLDSMFTH,  Jr.,  James  B.  S.  Goldsmith,  Pbrcy  H.  Gold- 
smith and  Alexander  S.  M.  Goldsmith,  Plaintiffs, 
Appellants,  v.  Max  D.  Petersen,  William  D.  Petersen, 
Henry  F.  Petersen,  Johanna  Fredericke  Luetje, 
.  Marie  Busch,  Fredricka  W.  Bepsold,  Agnes  A.  CarLt- 
SEN,  sole  Devisees  and  Legatees  under  the  Will  of  J.  H.  C. 
Petersen,  Deceased,  and  Max  D.  Petersen  and  Theo- 
dore Bush,  Executors  of  the  said  last  Will  and  Testament 
of  J.  H.  C.  Petersen,  Deceased,  Anna  True,  D.  Gold- 
smith Shanks,  Katherine  D.  Faher,  nee  Shanks  and 
Mary  E.  Shanbrone,  nee  Shanks,  Defendants,  Appellees, 
and  Mary  I.  Goldsmith  et  al  v.  Frederick  Ludolph, 
D.  Goldsmith  Shanks,  Katherine  D.  Faher  (nee 
Shanks)  and  Mary  E.  Shanbrone  (nee  Shanks)  De- 
fendants, Appellees. 

WiUs:      MUNIMENT  OF  TITLE:      NECBSSITY  FOB  PROBATE.     A  foreign  wiU 

1  must  be  admitted  to  probate  in  this  state  to  constitute  a  muniment 
of  title  to  real  property  located  here:  the  mere  filing  of  a  certified 
copy  and  of  the  record  of  its  admission  in  the  foreign  state  is  not 
sufficient  for  that  purpose. 

Same:    construction:    estate  granted:    provisions  against  aliena- 

2  TiON.  The  provision  of  a  will  creating  a  fee  in  real  property  is 
not  affected  by  a  subsequent  condition  against  alienation,  as  such 
a  limitation  in  connection  with  a  devise  in  fee  is  void:  Nor  will 
a  subsequent  power  to  dispose  of  the  fee  by  will  add  anything 
to  the  right  of  alienation.  The  power  to  alienate  is  inherent  in  the 
grant  of  the  fee,  and  a  subsequent  gift  or  denial  of  that  power  is 
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invaUd,  and  can  have  no  tendency  to  reduee  the  fee  to  a  life  estate. 
The  will  in  question  is  held  to  convey  an  estate  in  fee  and  is  unaf- 
fected by  subsequent  provisions  relative  to  alienation. 

Appeal  from  Scott  District  Court, — Hon.  William  Thbopolis, 

Judge. 

Saturday,  April  12, 1913. 

Suit  in  partition  of  certain  property  resulted  in  the  dis- 
missal of  the  petition.    The  plaintiffs  appeal. — Affirmed. 

Lane  <&  Waterman,  Joseph  T.  Harrison  and  Ralph  C. 
WiUiam^on,  for  appellants. 

Walter  H.  Petersen,  Cook  dk  Balluff  and  Bolinger  & 
Block,  for  appellees  Petersen  and  otheA. 

A,  C.  Mueller,  C.  A.  Rudolph  and  BoUinger  dk  Block,  for 
appellees  Ludolph  and  others. 

Ladd,  J. — ^Zachariah  H.  Goldsmith  died  in  1854  testate 
and  seised  of  lot  8  in  block  8  in  the  city  of  Davenport,  and 
other  property.  A  widow  and  two  children,  John  M.  and  Mary 
Mildred  Goldsmith,  survived  him.  His  will  was  admitted  to 
probate,  and  in  1866,  in  an  action  to  which  all  named  devisees 
were  made  parties,  John  M.  and  Mary  Mildred  Goldsmith,  as 
plaintiffs,  procured  the  entry  of  a  decree  so  construing  the  will 
as  that  it  gave  them  absolute  title  to  the  above-inamed  lot  and 
other  property,  and  in  June,  1873,  John  M.  (Joldsfnith  and 
his  wife  Mary  I.,  one  of  the  plaintiffs,  conveyed  an  undivided 
half  of  said  lot  to  John  L.  Lancaster,  and  in  March,  1873,  said 
Lancaster  and  wife  and  Mary  Mildred  Goldsmith  and  husband, 
Daniel  Shanks,  conveyed  the  lot  by  warranty  deed  to  Peter 
Fries.  The  defendants  in  the  first  case  claim  the  west  half 
of  said  lot  and  the  west  two  inches  of  the  east  half  thereof 
through  mesne  conveyances  under  Fries,  and  the  defendants 
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claim  the  remainder  of  the  lot  in  the  same  way.  The  plaintiffs 
in  each  icase  are  the  widow  and  children  of  John  M.  Goldsmith, 
who  resided  in  Virginia  and  died  there  in  1903,  leaving  a  will 
devising  to  them  *  *  one-half  of  all  the  property  left  to  my  sister 
Mary  Mildred  Goldsmith,  $tnd  John  Mason  Goldsmith  set  forth 
in  my  father's  will  made  2d  day  of  August,  1854,  A.  D.  The 
property  being  in  the  city  of  Davenport,  ^cott  county,  state 
of  Iowa,  U.  S.  of  America.  It  is  my  wish  and  desire  that  my 
wife  have  one-third  of  my  interest  and  the  other  two-thirds 
be  equally  divided  between  my  niue  children.  My  sister  Mary 
Mildred  Goldsmith  and  myself  only  sold  our  life  interest  in 
the  property,  as  it  was  the  will  and  desire  of  my  father  Z.  H. 
Goldsmith  and  that  under  no  conditions  were  we  to  dispose 
of  his  property  during  our  lives  in  the  state  of  Iowa,  city  of 
Davenport." 

Mary  Mildred  Gol^mith  died  intestate  in  1882,  leaving 
several  children,  some  of  whom  are  still  living,  though  her 
husband  has  died  since.  The  claim  of  plaintiffs  is  based  on 
the  will  of  Zachariah  H.  Goldsmith,  which,  in  so  far  as 
material,  reads :  * '  I,  Zachariah  H.  Goldsmith,  being  of  sound 
and  disposing  mind  and  memory  do  make  this  my  last  will 
and  testament  in  manner  and  form  following;  that  is  to  say: 
I  give  and  bequeath  to  my  two  children  John  Mason  Gold- 
smith and  Mary  Mildred  Goldsmith,  the  following  real  estate 
lying  and  being  in  the  city  of  Davenport,  county  of  Scott 
and  state  of  Iowa,  to  wit:  Lot  eight  (8)  in  block  eight  (8), 
lot  three  (3)  in  block  forty-six  (46),  lot  ten  (10)  in  block  fifty 
(50),  lot  two  (2)  in  block  forty-two  (42)  and  lot  one  (1)  in 
block  seven  (7)."  Clauses  2  and  3  are  legacies.  **(4)  I 
give,  bequeath  and  devise  to  my  nephew  Zachariah  D.  Blak- 
istone  the  house  with  one-third  part  of  the  lot  on  which  the 
same  stands  on  the  comer  of  Main  and  Seventh  streets  to 
hold  to  him  and  his  heirs,  as  a  testimonial  of  my  regard  and 
from  a  sense  of  gratitude  for  his  kindness  to  my  two  children. " 
Clauses  5  and  6  are  legacies. 
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(7)  I  give,  bequeath  and  devise  all  of  the  remainder  of 
property  whether  the  same  be  real,  personal  or  mixed  to  my 
two  children  John  M.  Goldsmith  and  Mary  Mildred  Gold- 
smith. (8)  It  is  my  will,  however,  and  all  the  foregoing 
provisions  are  subject  to  this  one,  that  my  real  estate,  except 
the  part  bequeathed  to  my  nephew  Z.  D.  Blakistone  be  used 
only  so  far  as  the  interests  from  rent  may  arise  upon  the 
property,  but  with  no  power  to  sell  during  the  lives  of  my 
said  children.  At  the  same  time  it  is  my  will  and  desire  and 
direction  that  my  children  have  full  power  to  give  and  be- 
queath at  their  death  the  property  above  devised  to  them  to 
any  person,  to  whom  they  shall  think  proper.  (9)  Should 
either  of  my  children  die  before  attaining  the  age  of  twenty- 
one  years  or  without  having  lawful  issue,  and  without  will, 
then  the  survivor  shall  have  the  entire  benefit  of  my  estate. 
Should  both  of  my  children  die  before  attaining  the  age  of 
twenty-one  years  or  without  having  lawful  issue,  it  is  my 
will  and  desire  that  one-fifth  of  my  estate  go  to  my  nephew 
and  niece  Zachariah  H.  Goldsmith  and  Priscilla  H.  Blaki- 
stone. Then  the  rest  of  my  entire  estate  I  give  and 
bequeath  to  my  nephew  Zachariah  D.  Blakistone.  (10) 
It  is  my  wish  and  desire  that  my  nephew  Z.  D.  Blaki- 
stone have  the  management  and  take  charge  of  the  edu- 
cation of  my  two  children  and  use  the  proceeds  of  my  estate 
for  their  benefit  till  they  arrive  at  age.  (11)  It  is  my  wish 
and  desire  that  immediately  upon  his  and  as  soon  as  possible 
after  my  decease,  my  executor  should  send  a  copy  of  this 
will  directed  by  my  nephew  Z.  D.  Blakistone,  Milestone  post 
office,  St.  Mary's  county,  state  of  Maryland;  and  that  as 
soon  as  my  executor  shall  have  settled  up  my  estate,  it  is 
my  wish  and  desire  that  my  nephew  Z.  D.  Blakistone  take 
charge  of  my  estate  and  use  it  under  the  provisions  of  this 
will  for  the  benefit  of  my  son  and  daughter  John  M.  (Jold- 
smith  and  Mary  Mildred  Goldsmith,  till  they  arrive  at  age 
as  aforesaid  after  which  they  wiU  take  the  management  of 
it  themselves.  (12)  Having  full  confidence  in  the  integrity 
and  ability  of  William  Collins  of  the  city  of  Davenport,  both 
as  a  man  and  a  brother  of  the  Sons  of  Temperance  I  hereby 
appoint  him  executor  of  this  my  last  will  and  testament. 

The  theory  of  plaintiffs  is  that  John  M.  and  Mary  Mildred 
took  but  a  life  estate  in  the  realty  described,  with  power  to 
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appoint  the  fee,  and  for  this  reason  they  could  not  convey  the 
fee,  and  their  warranty  deeds  were  not  effective  for  that  pur- 
pose but  conveyed  only  an  estate  in  the  property  during  their 
lives ;  that  the  power  to  devise  was  exercised  by  John  M.  Gold- 
smith, but  the  execution  of  the  will  referred  to  vested  title  to 
an  undivided  one-half  in  them,  and  that,  as  Mary  Mildred 
did  not  exercise  the  power  to  appoint  the  undivided  half  which 
she  might  have  so  disposed  of,  became  a  part  of  the  estate  of 
Zachariah  H.  Goldsmith,  and  that  plaintiffs  inherit  from  him, 
through  John  M,  Goldsmith,  an  undivided  one-half  thereof, 
and  her  children  the  other  half.  On  the  other  hand,  the 
defendants  claim  absolute  ownership  for  that,  as  they  contend, 
John  M.  and  Mary  Mildred  Goldsmith  took  title  in  fee  simple 
and  not  a  life  estate  only  under  the  will  of  Zachariah  H.  Gold- 
smith; (2)  the  power  to  appoint  was  not  legally  exercised; 

(3)  was  extinguished  by  the  execution  of  the  warranty  deed; 

(4)  the  decree  procured  by  John  M.  and  Mary  Mildred  Gold- 
smith in  1866  is  binding  on  plaintiffs;  and  (5)  defendants 
have  acquired  title  by  adverse  possession.  It  should  be  added 
that  the  widow  of  Zachariah  H.  Goldsmith  died  in  1867,  and 
that  John  M.  and  Mary  Mildred  Goldsmith  were  his  only  heirs ; 
also  that,  since  the  conveyance  to  Pries  in  1873,  the  defendants 
and  their  grantors  have  been  in  undisturbed  possession  of  the 
property  in  controversy,  which  is  situated  in  the  business  por- 
tion of  the  city  of  Davenport,  with  brick  buildings  thereon, 
and  is  very  valuable,  under  claim  of  exclusive  title  to  the 
entire  property  which  was  not  disputed  until  plaintiffs  laid 
claim  thereto  in  1907,  save  that  in  1903,  after  the  death  of 
John  M.  Goldsmith,  plaintiffs  instituted  inquiries  concerning 
the  condition  of  the  title  thereto. 

I.  The  will  of  John  M.  Goldsmith,  though  duly  probated 
in  Virginia,  was  never  admitted  to  probate  in  this  state.  A 
copy  thereof  and  of  the  record  of  its  admission  to  probate 
^    ^  .in  Virginia  were  duly  certified  and  undoubt- 

1 .  Wills  :  muni-  ®  "^ 

necpLftVfor '     ^^'^  established  its  existence  there  and  the 
probate.  actiou  of  the  court  in  that  state ;  but,  to  con- 

stitute it  a  muniment  of  title  in  this  state,  a  foreign  will  must 
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have  been  admitted  to  probate  as  directed  in  section  3294  of 
the  Code.  Section  3296  expressly  provides  that:  ''Wills, 
foreign  or  domestic,  shall  not  be  carried  into  effect  until 
admitted  to  probate  as  hereinbefore  provided,  and  such  pro- 
bate shall  be  conclusive  as  to  the  due  execution  thereof,  until 
set  aside  by  an  original  or  appellate  proceeding."  Otto  v. 
Doty,  61  Iowa,  23;  Thrasher  v.  Ballard,  33  W.  Va.  285  (10  S. 
E.  411,  25  Am,  St.  Bep.  894) ;  Crtisoe  v.  Butler,  36  Miss.  150. 
This  conclusion  disposes  of  the  claim  under  the  will  of  John 
Mason  Gtoldsmith,  but  not  of  their  claim  as  heirs  taking  one- 
half  of  the  interest  of  Mary  Mildred  in  the  property.  She  died 
in  1882  without  exercising  the  power  to  devise  alleged  to  have 
been  conferred  by  Zachariah's  will,  and,  on  plaintiff's  theory, 
the  one-half  then  descended  to  Zachariah'6  heirs  and  John 
inherited  one-half.  This  being  so,  defendants  and  their 
grantons  held  adversely  to  him  more  than  twenty  years,  and 
thereby  their  title  to  the  one-fourth  of  the  lot  inherited  by 
him  became  perfect. 

II.  But  this  leaves  the  title  open  to  farther  controversy, 
and  another  ground  for  reaching  the  same  conclusion  may  as 
well  be  considered.  And,  first,  did  John  M.  and  Mary  Mildred 
o    a,„„    ^  take  merely  a  life  estate  in  the  lot  or  the 

2 .   SAME  :  con-  " 

tite^'^^a'Sited;  ®^*^®  *^*^®  thereto?  It  will  be  observed  that, 
agalisVaiiena-  ^  the  first  clausc  of  the  wjU,  the  testator  gave 
****°*  this  and  other  lots  to  his  two  children,  John 

M.  and  Mary  Mildred,  specifically  describing  said  lots,  includ- 
ing that  in  controversy.  As  the  term  "heirs"  or  other  words 
of  inheritance  were  not  necessary  to  create  or  convey  an 
estate  in  fee  simple  in  1854,  this  clause,  standing  alone,  passed 
the  entire  title  to  the  lot.  Section  1200,  Code  1851.  See  sec- 
tion 2913,  Code.  But,  if  insufficient  for  that  purpose,  the 
seventh  clause  devised  anything  not  previously  disposed  of  to 
them,  and  confirmed  the  devise  contained  in  the  first  clause. 
Was  there  any  subsequent  limitation  of  the  fee-simple  title 
thus  apparently  conferred? 

By  the  eighth  clause,  these  and  other  clauses  preceding 
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are  made  subject  to  it,  and  therein  the  testator  directs  ^'that 
my  estate  ...  be  used  only  so  far  as  the  interests  from 
rent  may  arise  upon  the  property,  but  with  no  power  to  sell 
during  the  lives  of  my  said  children.  At  the  same  time, 
it  is  my  will  and  desire  and  direction  that  my  children  have 
full  power  to  give  and  bequeath  at  their  death  the  property 
above  devised  to  them  to  any  person,  to  whom  they  shall  think 
proper."  This  no  more  than  declares  that  the  devisees  shall 
enjoy  the  use  only  without  selling,  but  may  dispose  of  by  will. 
This  merely  limits  the  enjoyment  and  right  of  alienation.  But 
limitation  of  the  enjoyment  is  not  repugnant  to  the  clause  diEt- 
posing  of  the  fee.  Elbert s  v.  Elberts,  (Iowa)  141  N.  W.  57. 
Another  possible  construction  is  that  the  rents  and  not 
the  realty  were  to  be  appropriated  by  the  executor  to  the 
payment  of  legacies,  and  the  right  to  will  limited  to  the  period 
of  minority  as  intimated  in  the  ninth  clause ;  but,  in  view  of 
the  context,  such  a  construction  would  not  seem  tenable  nor 
in  harmony  with  the  testator's  intention.  The  ninth  clause 
proceeds  on  the  theory,  that  something  more  than  a  life  estate 
had  been  given  to  the  children  in  the  portion  of  the  will  pre- 
ceding, for  it  is  therein  provided  that,  **  should  either  of  my 
children  die  before  attaining  the  age  of  twenty-one  or  without 
having  lawful  issue,  and  without  will,  then  the  survivor  shall 
have  the  entire  benefit  of  my  estate.  Should  both  of  my  chil- 
dren die  before  attaining  the  age  of  twenty-oUe  years  or  with- 
out having  lawful  issue,''  the  property  should  pass  to  others. 
The  clear  implication  from  this  clause  is  that,  in  the  absence 
of  the  contingencies  mentioned,  John  M.  and  Mary  Mildred 
shall  take  the  fee,  for  the  only  force  possible  to  be  given  the 
conditions  contained  therein  is  to  render  the  fee,  otherwise 
absolute,  determinable.  Wheeler  v.  Long,  128  Iowa,  643; 
Jordan  v.  Woodin,  93  Iowa,  453.  As  neither  died  before 
attaining  twenty-one  years  of  age,  nor  without  issue,  this 
clause  can  be  accorded  no  consideration  other  than  entitled 
to  in  ascertaining  the  nature  of  the  estate  devised  to  the  chil- 
dren.   The  eleventh  clause  of  the  will  provides  for  the  care 
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of  the  property  during  minority  of  the  children,  but  expressly 
directs  that  they  shall  thereafter  'Hake  the  management  of  it 
themselves. ' '  Nothing  in  the  instrument  other  than  the  eighth 
clause  then  tends  to  impair  the  inference  that  a  fee  was 
intended  to  be  given  to  his  children  by  the  testator  by  the  first 
and  seventh  clauses.  They  were  the  objects  of  his  bounty  and 
so  intent  was  he  in  conferring  it  on  them  that  no  provision 
was  made  for  the  disposition  of  reversion  or  remainder,  save 
on  the  contingencies  mentioned  in  the  ninth  clause,  which 
never  happened.  "Reverting  to  the  eighth  clause,  it  is  to  be 
observed  that  this  restriction,  together  with  limitation  of  the 
use,  impliedly  at  least,  recognizes  an  estate  larger  than  for 
life.  But  no  condition  for  forfeiture  or  penalty  is  specified 
for  violation  of  the  provision  withholding  the  power  to  sell. 
The  language  employed  in  no  manner  limits,  or  purports  to 
limit,  the  estate  taken  by  John  M.  and  Mary  Mildred,  nor 
does  it  provide  for  its  reversion  generally  or  to  particular 
persons  on  conditions  broken. 

Conditions  against  alienation  contained  in  devises  of  this 
character  are  universally  denounced  as  void.  Ogle  v.  Bur- 
mister,  146  Iowa,  33;  Teany  v.  Mains,  113  Iowa,  53.  The 
evident  design  of  the  testator  was  that  the  devised  property 
be  retained  by  his  children  during  life  and  be  disposed  of 
only  in  a  manner  which  could  not  affect  their  enjoyment  of 
its  use.  Surely  the  prohibition  of  alienation  during  life  may 
not  be  construed  to  reduce  the  estate  in  fee  previously  bestowed 
to  a  life  estate.  Muhlke  v.  Tiedermann,  177  111.  606  (52 
N.  E.  843). 

The  power  to  dispose  of  by  will  added  nothing  to  the 
right  to  alienate  property  to  which  absolute  title  had  been 
acquired  under  prior  clauses  in  the  will.  ''He  that  hath  an 
estate,  that  he  can  will  to  whom  he  pleases,  or,  if  he  make  no 
will,  that  will  descend  to  his  heirs  at  law,  assuredly  hath  a 
fee."    Fairfax  v.  Brown,  60  Md.  50. 

In  Mclntyre  v.  Mclntyre,  123  Pa.  329  (16  Atl.  783,  10 
Am.  St.  Eep.  529),  the  testator  willed  **to  my  daughter,  Mary 
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Mclntyre,  the  one-half  of  the  land  that  I  possess  above  the 
road,  that  is  the  north  end.  She  will  not  have  the  power  to 
sell,  but  may  leave  the  same  to  her  children."  And,  in  con- 
struing this,  the  court  said :  *  *  The  first  sentence  of  this  clause 
undoubtedly,  in  connection  with  the  introductory  words,  gives 
a  fee  to  Mary.  It  is  equally  clear  that  the  attempted  restraint 
upon  alienation  contained  in  the  first  part  of  the  second 
sentence  is  void  as  being  in  conflict  with  the  fee  given  by 
the  preceding  sentence.  The  only  remaining  question  is  as 
to  the  effect  of  the  additional  words  of  the  second  sentence, 
'but  may  leave  the  same  to  her  children.'  Do  these  words 
reduce  the  estate  of  Mary  from  a  fee  to  a  life  estate,  with  a 
power  of  appointment  to  her  children?  If  the  words  were 
imperative,  if  the  word  'shall'  were  used  instead  of  the  word 
'may,'  there  would  be  great,  perhaps  controlling,  force  in  the 
proposition  that  the  words,  taken  together,  were  so  indicative 
of  an  intent  to  limit  Mary's  interest  to  a  life  estate  that 
we  would  be  obliged  to  hold  that,  both  before  and  after  the 
act  of  1833,  her  interest  was  a  life  estate  only.  But  when  the 
testator  says  simply  that  she  may  leave  the  land  to  her  chil- 
dren, and  does  not  say  that  she  may  not  leave  it  in  any  other 
way,  we  cannot  say  that  he  does  anything  more  than  merely 
express  a  hope  or  desire  that  she  may  so  leave  it."  See,  also, 
Pristoe  v.  Latham  (Ky.)  36  S.  W.  920. 

In  Byrne  v.  WeUer,  61  Ark.  366  (33  S.  W.  421),  the  fifth 
clause  of  the  will  read.  "The  remainder  of  my  goods,  chattels 
and  effects  of  every  character  and  kind,  both  real  and  per- 
sonal, I  will  and  bequeath  to  my  beloved  wife,  Julia  A.  Maddox, 
to  dispose  of  she  may  choose  and  desire  at  her  death";  and 
the  court  held  that:  "The  meaning  and  extent  of  the  dis- 
position of  the  residue  of  the  estate  must  be  found  solely  in 
the  devise  contained  in  the  fifth  clause  of  the  will ;  and,  since 
this  language  is  without  words  expressly  limiting  the  devise 
to  a  less  estate  than  the  fee,  that  the  same  carries  the  fee,  and 
the  words  of  disposition  therein  contained  should  take  effect 
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after  the  death  of  the  wife,  are  surplusage,  as  the  owner  of  the 
fee  already  had  the  right  there  attempted  to  be  conferred." 
These  decisions  are  pertinent  in  holding  that  the  circum- 
stance that  the  i>ower  to  will  or  dispose  of  at  death,  added  to 
a  gift  of  the  fee,  does  not  impair  the  fee  but  merely  expresses 
an  incident  to  its  enjoyment.  The  restriction  to  the  enjoy- 
ment and  use,  coupled  with  the  denial  of  the  power  to  alienate, 
means  no  more  or  less  than  such  denial  without  such  restric- 
tion. It  merely  makes  clear  the  interest  left  in  the  property 
when  the  power  of  alienation  is  eliminated.  The  enjoyment 
of  its  use  is  all  that  is  left.  But,  to  the  creation  of  a  life 
estate,  a  reversion  or  remainder  over  is  essential,  and  none 
such  was  provided  in  Zachariah's  will,  unless  this  should  be 
created  by  will  of  the  children.  But  they  were  not  required 
to  dispose  of  the  property  in  any  designated  manner,  nor  to 
any  specified  person  or  class.  They  were  under  no  obligation 
to  execute  a  will,  and,  if  they  chose  to  do  so,  they  were  left 
free  to  do  with  it  as  they  might  choose.  No  one  else  was  given 
an  interest  in  the  property.  In  the  absence  of  reversion  or 
limitation  over,  the  clause  prohibiting  alienation  was  nugatory 
for  that  there  was  no  one  to  insist  upon  obedience  thereto. 
The  children  even,  in  event  of  reverter,  would  take  the  estate. 
Moreover,  the  restriction  of  sale  impliedly  indicates  that  the 
devisees  owned  that  which  was  not  to  be  sold.  Having  given 
the  lots  absolutely  to  John  M.  and  Mary  Mildred,  the  testator 
could  not  at  the  same  time  deny  them  of  power  of  alienating 
the  same,  for  such  power  is  inherent  in  ownership.  The  gift 
or  the  denial  of  such  power  must  fail,  and,  as  we  have  seen, 
it  is  the  latter  which  is  held  to  be  invalid.  Law  v.  Douglass, 
107  Iowa,  606.  As  said  in  that  case :  *  *  There  are  some  things, 
however,  which  even  a  testator  may  not  do  and  which  the 
courts  are  powerless  to  aid  him  in  doing,  however  clearly 
expressed.  He  cannot  create  fee  with  absolute  power  of  dis- 
posal and  at  the  same  time  clog  that  power  by  limitations 
over  to  another ;  in  other  words,  he  cannot  include  provisions 
which  are  absolutely  inconsistent  in  terms  and  meaning  and 
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have  all  given  force  and  eflEect.'*  See  Meyer  v.  WeUer,  121 
Iowa,  51 ;  In  re  Will  of  Weien,  139  Iowa  657.  The  denial  of 
the  power  of  sale,  being  inconsistent  with  the  terms  of  the 
gift,  must  fall ;  and,  as  we  constrae  the  will  to  pass  the  fee  title 
to  John  M.  and  Mary  Mildred,  this  necessarily  rejects  the 
theory  of  appellants  that  it  merely  passed  a  life  estate  with 
power  of  disposal  by  will  annexed. 

Appellee  also  contends  that  the  decree  entered  in  1866 
was  conclusive  in  this  case,  basing  the  argument  on  the  doc- 
trine of  virtual  representation.  See  BofU  v.  Fisher,  3  Rich. 
Eq.  (S.  C.)  1  (55  Am.  Dec.  627) ;  Oifford  v.  Hart,  1  S.  &  L. 
(Ire.)  386 ;  Hale  v.  Hale,  146  111.  227  (33  N.  B.  868,  20  L.  R.  A. 
247).  Also  that  John  M.  Goldsmith,  having  conveyed  the 
lots  by  warrant  deed,  could  not  thereafter  exercise  the  power 
to  devise  optional  with  him,  in  derogation  of  the  title  pre- 
viously conveyed.  See  McFall  v.  Kirkpatrick,  236  HL  281 
(86  N.  E.  144).  As  we  entertain  no  doubt  but  that  the  trial 
court  correctly  interpreted  the  will,  it  is  unnecessary  to  pass 
upon  these  issues.  Were  some  right  dependent  thereon,  or  had 
we  the  leisure  necessary  to  satisfy  the  curiosity  expressed  by 
appellee's  counsel,  we  should  pass  on  these  points  also. 

As  it  is,  we  are  content  with  our  conclusion  that  the 
decree  in  each  case,  for  the  reasons  stated,  should  be  and  is 
Affirmed. 


Putnam,  Aldrich  &  Putnam  v.  Ada  HAMii/roN-STODDARD- 
McCoBMiCK,  J.  C.  Doty,  Intervener,  Appellant. 

Sales:  bill  of  sale:  surFiciENcr.  A  written  instrument  reciting 
1  that  the  maker  on  a  specified  date  sold  certain  personal  property 
to  the  partj  named  therein  for  the  consideration  expressed,  when 
shown  to  have  been  executed  as  a  part  of  the  transaction,  was 
admissible  and  proper  to  be  considered  in  determining  whether  the 
sale  was  in  fact  made,  though  containing  no  words  of  assignment  or 
transfer. 
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Same:   f&a.ud:    bights  or  subsequent  gbeditobs.     A  creditor  cannot 

2  attack  a  sale  of  property  by  the  debtor  to  a  third  person  on  the 
ground  of  f rand,  where  the  relation  of  debtor  and  creditor  did  not 
exist  at  the  time  of  the  sale,  without  showing  that  the  sale  was 
made  with  intent  to  defraud  future  creditors,  or  that  the  seller  waa 
indebted  to  others  than  himself  prior  to  his  becoming  a  creditor. 

Same:    crbdibilitt  of  witnesses:    evidence.    Where  a  party  testified 

3  that  he  had  purchased  certain  personal  property  and  that  an  instru- 
ment reciting  the  transaction  was  executed  by  the  seller  at  the  time, 
evidence  that  the  instrument  was  not  as  old  as  its  date  indicated 
was  competent,  as  bearing  on  the  credibility  of  the  testimony  of 
the  purchaser. 

Bvldence:     age  of  writings.    One  who  has  had  considerable  experience^ 

4  or  has  acquired  skill  by  making  the  subject  a  study,  is  competent 
to  testify  as  an  expert  to  the  age  of  a  writing;  but  the  value  of  his 
evidence  depends  upon  the  character  of  the  ink  used,  the  exposure 
of  the  writing,  the  kind  and  care  of  the  paper,  and  climatic  influ* 
ences,  and  in  the  absence  of  a  showing  of  these  things  but  little 
weight  should  be  given  such  evidence. 

Sales:    deliveby:    sufficiency   of    pleading.     Allegations    of   pur- 

5  chase,  unqualified  ownership,  and  that  the  pleader  is  entitled  to 
the  immediate  possession  of  certain  property,  allege  sufficient  deliv- 
ery to  complete  the  purchase. 

Oarnisliment:    claim  by  thied  pabty:    evidence.     The  evidence  in 

6  this  case  is  reviewed  and  held  sufficient  to  show  that  intervener  was 
not  the  purchaser  of  the  property  in  question  and  in  the  posses- 
sion of  the  garnishee,  who  answered  that  he  had  in  his  possession 
property  of  defendant. 

Appeal  from  Shenandoah  Superior  Court. — Hon.  Qboege  H. 

Castle,  Judge. 


Saturday,  April  12,  1913. 

The  action  was  commenced  June  9, 1911,  aided  by  writ  of 
attachment  by  virtue  of  which  C.  C.  Polly  was  served  with 
notice  of  garnishment.  He  answered  that  he  had  in  his  posr 
session  a  piano  belonging  to  defendant.  Later,  J.  C.  Doty 
filed  a  petition  of  intervention,  alleging  that  he  had  pur- 
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chased  the  piano  of  defendant  November  23,  1908,  and 
thereby  became  the  absolute  owner  thereof,  and  prayed  that 
the  same  be  returned  to  him.  The  allegations  of  the  petition 
were  put  in  issue  by  plaintiff's  answer  thereto,  which  also 
averred  that  the  sale  by  defendant  to  intervener,  if  made, 
was  with  the  design  of  hindering,  delaying,  and  defrauding 
creditors.  Trial  was  had  to  the  court  and  judgment  entered 
dismissing  the  intervener's  petition.  The  intervener  appeals. — 
Affirmed, 

Earl  R.  Ferguson  and  C.  R.  Barnes,  for  appellant. 

Denver  L.  WUson  and  Thos.  W.  Keenan,  for  appellees. 

Ladd^  J. — The  piano  in  controversy  was  in  the  possession 
of  C.  C.  Polly,  and  by  virtue  of  a  writ  of  attachment  issued 
in  the  action  of  plaintiff  against  Ada  Hamilton  he  was  served 

with  notice  of  garnishment  and  answered 
^ '  Siie^Buffl"  ^^    that  it  belonged  to  defendant    Thereupon  J. 

C.  Doty  intervened  claiming  that  he  was 
owner  thereof,  having  purchased  the  same  of  defendant.  The 
allegations  of  his  petition  were  put  in  issue  by  plaintiff  and 
the  transfer  to  him  alleged  to  have  been  fraudulent.  The 
issue  thus  raised  was  tried  to  the  court.  The  intervener  tes- 
tified that  he  purchased  the  piano  of  his  daughter,  the  defend- 
ant, in  November,  1908,  and  allowed  her  therefor  $125  of 
$140  she  was  then  owing  him,  and  that  at  the  time  a  memor- 
andum of  the  sale  in  words  following  was  executed :  **  Novem- 
ber 24,  1908,  Tuesday.  This  is  to  certify  that  I  have  this 
date  twenty-fourth  (24)  day  of  Nov.  1908  sold  to  Mr.  J.  C. 
Doty  my  piano  for  the  sum  of  $125  dollars  value  received. 
Mrs.  Ada  Hamilton.'*  Appellee  argues  that,  as  this  contained 
no  words  of  assignment  or  transfer,  it  did  not  constitute  a 
bill  of  sale,  and  was  not  admissible  in  evidence.  As  the  inter- 
vener testified  that  it  was  executed  at  the  time  as  a  part  of 
the  transaction,  it  was  rightly  received  and  considered  in 
determining  whether  he  purchased  the  piano  as  alleged. 
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II.  The  record  does  not  disclose  how  long,  if  at  all,  the 

indebtedness  of  defendant  to  plaintiff  accrued  prior  to  the 

commencement  of  the  action  in  June,  1911 ;  nor  that  defend- 

2    samb  •  fraud  •     *^*  ^^  indebted  to  any  one  other  than  inter- 

8lqu«it**creia-^    vcncT  at  any  other  time  prior  thereto;  nor 
itors.  ^gg  j|.  aiiege^i  oj.  proven  that  what  she  did  in 

selling  the  piano  was  with  intent  to  defraud  future  creditors. 
This  being  so,  the  allegations  of  fraud  fall  out  of  the  case, 
for  that,  at  the  time  of  the  alleged  purchase  of  the  piano, 
plaintiff  was  not  a  creditor  of  defendant  and  did  not  become 
such  for  a  long  time  thereafter. 

III.  Several  persons  engaged  in  banking  were  permitted 
to  testify,  over  objection,  that  in  their  opinion  the  memoran- 
dum was  not  written  as  long  ago  as  dated.  Lake  had  been  so 
3.  Same:     credi-    ^^S^^^  ^0^  fifteen  years  and  testified  that  he 

nesBes  f 'evT*^'     ^^^  ^^^  experience  in  examining  writing  for 
dence.  ^.j^^  purpose  of  passing  on  handwriting  and 

the  quality  of  ink  and  instruments  of  that  nature,  and  was 
asked  if  the  instrument  was  as  old  as  its  date  indicated  and, 
over  objection  that  this  was  immaterial,  answered  that  in  his 
opinion  it  was  not  and  that  he  thought  it  less  than  a  year  old. 
The  ruling  was  correct  for,  if  the  memorandum  was  not  writ- 
ten as  a  part  of  the  transaction,  the  credibility  of  Doty  was 
greatly  impaired.  But  on  cross-examination  the  witness  ad- 
mitted he  could  not  tell  definitely,  that  much  depended  on 
how  and  where  the  paper  had  been  kept,  and  that  he  was 
unable  to  tell  the  kind  of  ink  used.  He  testified  further  that 
some  ink  ages  more  rapidly  than  others,  but  that  he  had  dis- 

■ 

covered  none  that  would  look  as  fresh  as  this  after  three 
years 

IV.  Fishbaugh  had  been  engaged  in  banking  eight  years 
and  as  a  part  of  his  duty  examined  instruments  for  the  pur- 
pose of  determining  handwriting,  signatures,  age,  and  condi- 
tions of  that  character  with  reference  to  such 

*  i^Y^5^^it-      instruments,  and  particularly  for  the  last  three 

"^^  years.    He  testified  that  he  had  an  idea  as  to 

the  change  of  the  memorandum  in  a  relative  way  and  doubted 

Vol.  159  IA.--45 
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if  the  writing  was  a  year  old;  that  in  his  judgment  it  was 
not.  His  reasons  were  that  the  ink  stood  out  ''bright  and 
plain,"  and  the  best  ink  you  can  buy  will  not  do  that  on 
books.  An  objection  was  interposed  that  the  witness'  com- 
petency was  not  shown  and  that  the  evidence  was  immaterial. 
Similar  objection  was  interposed  to  the  competency  of  Pos- 
kett  as  a  witness.  Reed  was  of  opinion  that  it  was  impos- 
sible to  tell  when  the  memorandum  was  written.  There  was 
QO  evidence  tending  to  show  how  the  memorandum  had  been 
kept  or  the  kind  of  ink  used.  That  some  kinds  of  ink  mature 
and  fade  sooner  than  others  is  matter  of  common  knowledge. 

An  author  says:  ''Nigrosine  ink  writing  an  hour  old  does 
not  differ  materially  in  any  way  from  writing  with  the  same 
ink  one,  two  or  three  years  old.  Nigrosine  inks  are  not  all  of  the 
same  quality  and  therefore  may  differ  somewhat  from  each 
other  in  appearance,  but  the  ink  does  not  change  on  the 
paper  to  a  sufficient  extent  to  warrant  any  opinion  as  to  its 
age  unless  it  be  very  old.'*  Osborn  on  Questioned  Docu- 
ments, 350.  Again :  ''In  most  cases  it  is  a  dangerous  under- 
taking  for  any  one  to  make  an  examination  of  an  ink  and 
venture  to  say  just  how  old  it  is  unless  it  is  very  recent  or 
very  old,  but  by  recording  the  color  as  firet  seen,  any  ob- 
server with  good  eyesight  can  answer  the  question  whether 
the  ink  is  still  undergoing  a  change  in  color  .  .  .  The 
time  required  for  fresh  iron-nutgall  ink  of  good  quality  to 
reach  a  neutral  black  is  from  about  fourteen  to  twenty-four 
months,"  and  the  author  proceeds  to  discuss  the  value 
of  the  color  test  in  determining  the  age  of  ink. 

Mr.  Ames,  in  his  work  on  Forgery  (page  265),  says:  "To 
determine  the  exact  age  of  writings  by  the  ink  used  is  im- 
possible. The  approximate  age  may  be  determined  with  some 
degree  of  certainty.  If  ink  writings  are  but  a  few  days  old, 
it  is  easy  to  distinguish  them  from  other  writings  years  old. 
But  to  tell  by  the  ink  which  of  two  writings  is  the  older, 
when  one  is  but  two  months  and  the  other  two  years,  is,  as  a 
rule,  impossible."     And  he  lays  much  stress  on  chemical 
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tests.  From  these  excerpts  it  would  seem  that  testimony  as  to 
the  age  of  writing  when  within  a  few  years  is  not  very 
reliable. 

In  Waiiam^  v.  Clark,  47  Minn.  53  (49  N.  W.  398),  refer- 
ring to  testimony  that  notes  purported  to  be  executed  years 
before  had  been  recently  signed,  the  court  said :  *  *  These  opin- 
ions were  based  only  upon  the  presence  of  the  notes  when  the 
witness  saw  them,  without  any  knowledge  as  to  the  prior 
appearance  or  character  of  the  paper  or  the  ink  or  as  to  the 
place  where  or  conditions  under  which  they  have  been  kept." 
And  it  was  intimated  that  the  evidence  was  not  admissible 
though  held  not  to  have  been  relevant. 

In  ElUngwood  v.  Bragg,  52  N.  H.  488,  the  witness  was 
held  incompetent,  though  having  had  considerable  experience 
in  comparing  handwriting,  for  that  he  had  made  no  special 
study  of  the  particular  question. 

In  Clark  v.  Bruce,  12  Hun  (N.  Y.)  271,  an  attorney  tes- 
tified that  he  had  had  occasion  to  examine  old  and  new  writ- 
ings when  they  were  claimed  not  to  be  genuine  and  that  he 
had  examined  the  indorsement  on  the  notes  in  controversy. 
He  was  then  asked  in  substance  whether  in  his  opinion  the 
indorsements  were  written  at  a  more  recent  date  than  there 
dated.  It  was  objected  that  the  witness  had  not  shown  him- 
self competent,  and  the  court  said : 

He  was  not  asked  to  state  facts,  to  describe  the  appear- 
ance of  the  indorsements  in  any  respect,  but  to  give  an'opinion 
as  to  the  time  when  the  indorsements  were  made,  based  upon 
the  appearance  of  the  writing  and  the  ink.  What  was  the 
appearance  of  the  writing  and  the  ink  does  not  appear  by 
the  evidence.  We  do  not  think  the  witness  had  shown  him- 
self to  be  an  expert  on  that  subject.  To  judge  of  the  genu- 
ineness of  handwriting — that  is,  to  judge  whether  it  was 
written  by  the  person  whose  handwriting  it  purports  to  be — 
is  one  thing;  to  determine  its  age  from  its  appearance  is 
quite  another.  The  witness  may  have  had  occasion  to  pass 
upon  the  genuineness  of  many  writings,  old  and  new,  and 
yet  never  have  been  called  on  to  form  an  opinion,  from  the 
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appearance  of  handwriting,  as  to  whether  or  not  it  was  writ- 
ten at  the  time  it  bore  date.  In  the  present  ease,  there  was 
no  question  as  to  the  genuineness  of  the  indorsements.  It 
was  undisputed  that  they  were  written  by  Clark,  the  plain- 
tiff's husband.  The  only  question  was  whether  they  were 
written  at  the  times  they  bore  date  respectively,  and  upon 
that  point  it  was  proposed  to  give  the  opinion  of  a  witness 
who  was  not  shown  to  have  any  experience  upon  the  subject, 
an  opinion  based  upon  appearances  which  are  not  described 
in  the  evidence,  and  which  he  was  not  asked  to  state.  We 
think  the  objection  was  properly  sustained. 

In  Cheney  v.  Durdap,  20  Neb.  265  (29  N.  W.  925,  57  Am. 
Rep.  828),  the  court,  though  apparently  holding  the  age  of 
writing  not  to  be  a  subject  of  expert  opinion,  really  decided 
evidence  of  this  kind  not  enough  to  sustain  a  judgment  for  it, 
speaking  through  Cobb,  J.,  said: 

I  do  not  think  that  any  amount  of  science,  study,  or  skill 
would  enable  a  person,  by  mere  inspection,  to  judge  or  testify 
of  the  age  of  handwriting  with  that  accuracy  necessary  to  its 
value  or  safety  in  judicial  proceedings.  The  appearance  of 
a  written  paper  some  years,  or  even  months,  will  depend 
greatly  upon  the  color,  kind,  and  quality  of  the  ink  used, 
and  greatly  upon  the  receptacle  or  place  where  the  paper 
has  been  kept,  whether  excluded  from  the  air  or  sunshine, 
whether  in  a  dry  or  damp,  hot  or  cool  place,  and  other  condi- 
tions, the  knowledge  of  which  must  be  derived  from  sources 
other  than  inspection.  Again,  there  is  no  recognized  science 
or  trade  in  which  it  can  be  said  to  be  necessary  that  persons 
engaged  in  it  should  be  skilled  in  detecting  the  age  of  writ- 
ings by  inspection.  The  science  of  the  law  perhaps  comes 
nearer  to  it  than  any  other,  and  the  instances  in  which  it 
becomes  necessary,  or  even  useful,  that  the  legal  practitioner 
should  possess  such  skill,  are  very  rare.  I  am  therefore  of 
the  opinion  that,  whether  the  depositions  were  admissible  or 
not,  they  do  not  contain  sufficient  evidence  to  sustain  the 
finding  and  judgment  of  the  trial  court. 

This  court  is  committed  to  the  doctrine  that  the  matter 
may  be  the  subject  of  testimony.    In  Eisfield  Co,  v,  DUl,  71 
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Iowa,  442,  the  question  was  whether  a  certain  instrument  had 
been  written  thirty  years  previous  or  recently,  and  the  county 
auditor,  a  teacher  of  penmanship  of  long  experience,  and  an 
attorney  of  long  practice  testified  that  they  were  familiar 
with  old  papers  and  writings  and  thought  they  were  capable 
of  giving  an  opinion  on  the  question.  Concerning  the  objec- 
tion to  the  competency  of  the  witness,  the  court  said  that 
it  was  **not  necessary  to  qualify  a  witness  to  testify  upon 
the  question,  that  he  should  be  a  chemist  and  have  knowledge 
of  the  chemical  composition  of  ink"  and  that  the  subject  was 
proper  for  expert  testimony  and  held  the  witness  competent. 
It  will  be  observed,  however,  that  the  inquiry  was  whether 
the  instrument  had  been  written  thirty  years  previous  or 
shortly  before  the  trial,  and,  while  the  witnesses  might  have 
been  able  from  their  qualifications  to  give  an  opinion  on  this 
issue,  they  might  not  have  been  able  to  respond  to  the  inquir- 
ies in  the  case  at  bar.  Nothing  was  said  as  to  the  doubtful 
value  of  the  opinions  expressed.  Ordinarily,  men  give  little 
or  no  attention  to  such  matters  as  the  age  of  writings  or 
instruments  or  the  influence  on  ink  of  time  and  exposure,  and 
necessarily  the  opinions  of  those  who  do  make  a  study  of 
these  or  necessarily  in  the  course  of  business  investigate  the 
same  may  speak  with  greater  authority.  Undoubtedly,  some- 
thing can  be  ascertained  generally  from  an  inspection  by 
those  laying  no  claim  to  skill  or  experience ;  but  we  are  of  ' 
opinion  that,  if  a  witness  has  qualified  by  showing  some  con- 
siderable experience  in  determining  the  age  of  writing  or  has 
made  the  subject  such  a  study  as  that  he  has  acquired  con- 
siderable skill  in  ascertaining  the  age  of  writing,  he  should 
be  allowed  to  testify  on  that  subject  as  an  expert.  The  value 
of  his  opinion  when  expressed  necessarily  depends  on  the 
character  of  the  ink  used,  to  what  extent  exposed,  the  kind 
and  care  of  the  paper,  where  and  how  kept,  climatic  influ- 
ences, and  the  like.  The  evidence  was  admissible,  but,  as  no 
showing  was  made  of  how  the  memorandum  had  been  kept 
nor  of  the  kind  of  ink  used,  was  entitled  to  little  if  any 
weight. 
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V.  Appellee  urges  that  delivery  to  intervener  was 
neither  alleged  nor  proven.  His  petition  asserted  that  he 
had  purchased  the  property,  was  the  unqualified  owner 
_    _  ,  thereof,  and  entitled  to  immediate  possession. 

O  •     SALES  !    QC* 

flcuTncy  ""/'        ^f  ^^y  ^^^^  ^^^^  ^^^^  ^^^^  ^  delivery  to  com- 
pieading.  pj^^  j^j^  purchase.     Though  actual  delivery 

may  not  have  been  effected  at  the  time  of  the  transaction,  the 
evidence  indicated  that  intervener  may  have  been  in  pos- 
session long  prior  to  the  commencement  of  the  action. 

He  testified  that  in  the  spring  of  1908  he  came  from 
Montana,  where  he  had  been  living,  to  Omaha,  Neb.,  where  he 
roomed  at  the  boarding  house  operated  by  his  daughter ;  that 

shortly  afterward  she  failed,  and  he  rented 

■  MENT^i^ciaim      another  house ;  that  she  and  hei^  child  boarded 

party:  evi-         with  him  until  November  of  the  same  year 

G6DCO 

at  the  agreed  price  of  $20  per  month;  that 
about  that  time  she  and  a  Mrs.  Hathaway  started  another 
boarding  house  and  the  piano  was  taken  from  his  home  there ; 
that  he  with  his  wife  began  boarding  with  her,  but  insisted 
upon  crediting  her  on  what  she  was  owing  him  instead  of 
paying  in  cash ;  that  she  was  pressed  for  means  with  which  to 
pay  rent,  for  coal,  and  the  like,  whereupon  they  agreed  that 
he  should  allow  her  $125  for  the  piano  on  the  $140  due  him  for 
boarding  herself  and  daughter  and  that  he  would  pay  cash  for 
his  board,  which  he  did ;  that  he  boarded  with  her  until  Feb- 
ruary, 1909,  when  she  closed  her  boarding  house;  that  he 
then  rented  rooms,  and,  after  working  awhile,  she  kept  same 
for  him,  his  wife  having  gone  to  assist  another  daughter,  and 
the  piano  and  defendant's  goods  were  brought  to  the  rooms; 
that  they  moved  to  Shenandoah  in  the  early  summer  of  1910 
into  a  house  with  all  their  goods  including  a  piano;  that 
later,  on  closing  their  house,  the  piano  with  other  goods  were 
stored  by  his  wife  with  Polly.  The  witness  was  not  directly 
contradicted,  but  he  admitted  that  he  had  never  charged  his 
daughter  for  board  prior  thereto  or  since,  and  it  api)eared 
that  during  the  same  summer  $400  had  been  paid  the  daugh- 
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ter  as  alimony  upon  being  divorced  from  her  husband. 
According  to  his  testimony,  nothing  had  been  expended  by 
her  in  furnishing  the  boarding  house,  and  immediately  upon 
the  failure  of  her  enterprise  she  was  received  in  his  home 
without  thought  of  requiring  her  to  compensate  for  her  keep- 
ing. Never,  save  in  creating  the  alleged  debt,  furnishing  the 
alleged  consideration,  the  piano,  had  she  ever  been  charged 
for  board  by  her  father.  Moreover,  the  recent  receipt  of  the 
alimony  tends  to  contradict  the  latter 's  testimony  that  she 
was  without  means  to  supply  food  and  fuel  for  the  boarding 
house.  Added  to  this  is  the  doubt  as  to  whether  the  memoran- 
dum of  sale  was  not  prepared  for  the  purposes  of  trial. 

The  record  was  such  that  the  court  might  have  con- 
cluded the  story  told  by  the  witness  unworthy  of  belief,  and, 
as  its  decision  must  be  accorded  the  effect  given  a  finding 
by  a  jury,  we  cannot  interfere,  and  the  judgment  must  be 
and  is  Affirmed. 


C.  L.  Eller  and  L.  R.  Eller,  Appellants,  v.  L.  F.  Newell, 
Ella  A.  Newell,  his  wife;  Carrie  E.  Stone,  W.  S. 
Stone,  her  husband,  Defendants  and  Cross-Petitioners; 
Frank  W.  Newell  and  Laura  Newell,  Interveners  and 
Cross-Petitioners,  Appellees. 

Actions  at  law:     equitable  defenses:     forum.     Where  an  action  at 

1  law  has  been  properly  instituted  it  should  be  continued  as  a  law 
action,  even  though  the  defendant  interposes  equitable  defenses  by 
way  of  answer,  counterclaim  or  cross-petition,  which  he  is  entitled 
to  have  the  court  separately  determine;  although  the  rule  is  differ- 
ent where  legal  defenses  are  interposed  to  an  equitable  action. 

Beal  inroperty:     specific  performance:    rescission.     Where  a  ven- 

2  dor  of  real  property  failed  to  furnish  an  abstract  of  title  at  the 
time  agreed  upon,  and  the  purchaser  elected  to  rescind  the  contract, 
the  vendor  was  not  entitled  to  specific  performance  without  show- 
ing a  waiver  of  the  provision  or  an  excuse  for  his  failure  to  per- 
form, even  though  time  was  not  made  the  essence  of  the  contract; 
as  tlie  purchaser  is  not  required  to  wait  indefinitely  for  perform- 
ance by  the  vendor. 
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Same:  cross-petition:  issues:  parties.  The  statute  allowing  a 
3  defendant  to  file  a  cross-petition  against  a  co-defendant  or  another 
person  relates  to  cases  where  he  has  a  cause  of  action  affecting  the 
subject  matter  of  the  original  action  against  the  defendant,  and  not 
to  wholly  distinct  and  independent  transactions.  Thus  where  the 
vendee  of  real  property  brought  an  action  for  damages  because  of 
the  vendor's  failure  to  complete  the  contract  by  furnishing  an 
abstract  showing  clear  title,  and  the  vendor  sought  specific  perform- 
ance on  the  theory  that  he  would  cure  the  defects  in  the  title  within 
a  reasonable  time,  a  cross-petition  making  those  who  had  adverse 
claims  parties  was  not  permissible  under  the  statute;  as  the  only 
effect  of  the  same  would  be  to  furnish  evidence  that  defendant  waa 
perfecting  his  title,  and  the  plaintiff  is  not  required  to  assume  any 
burden  in  an  action  of  that  character. 

Appeal  from  Wapello  District  Court. — ^Hon.  C.  W. 

Vermiluon,  Judge. 

Monday,  April  14, 1913. 

Appeal  from  an  intermediate  order  transferring  a  cause 
to  the  equity  side  of  the  calendar,  and  from  a  further  order 
overruling  plaintiflfs'  motion  to  strike  a  cross-petition.  The 
plaintiffs  appeal  from  both  orders. — Reversed. 

Chester  J.  EUer,  Steck  &  Steck  and  McNett  &  McNett,  for 
appellants. 

Tisdale  &  Heindel  and  J.  W.  Lewis,  for  appellees. 

Ladd,  J. — On  June  24,  1911,  the  plaintiffs  and  defend- 
ants entered  into  a  contract  whereby  the  former  agreed  to 
pay  the  latter  $31,500  for  two  hundred  and  forty-six  acres 
of  land,  $1,000  down,  $1,000  July  10,  1911,  $13,000  March 
1,  1912,  and  at  that  time  execute  a  mortgage  thereon  securing 
notes  for  $16,500,  payable  in  five  years,  and  the  latter  under- 
took **to  convey  by  warranty  deed  on  or  before  March  1, 
1912,  to  said  party  of  the  second  part  [plaintiffs],  or  his 
assignees  the  real  estate  of  the  party  of  the  first  part  [defend- 
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ants]  situated  in  Wapello  county  [describing  it],  together  with 
all  and  singular  the  appurtenances  thereto  belonging  and  to 
deliver  such  conveyance,  as  aforesaid,  together  with  abstract 
of  title  showing  clear  title  of  record  in  the  said  party  free  from 
incumbrance,  abstract  to  be  ready  for  examination  not  later 
than  Jan.  3,  1912."  Possession  was  to  be  given  March  1, 
1912,  and  it  was  further  **  understood  that,  providing  either 
party  thereto  fails  to  fulfill  this  contract,  then  said  party 
so  failing  pays  as  liquidated  damages  the  sum  of  $2,000.'^ 
In  their  petition  filed  March  12,  1912,  plaintiffs  allege  the 
execution  of  the  contract,  payment  thereon  of  $2,000,  omission 
by  defendants  to  furnish  abstract  of  title  until  January  18, 
1912,  and  defects  therein  not  curable,  save  by  action  to  quiet 
title,  their  readiness  to  perform  March  1,  1912,  the  tender  by 
defendants  at  that  time  of  a  deed  without  covenant  sufiicicnt 
to  warrant  title  against  defects  appearing  in  the  abstract, 
and  of  an  abstract  of  title  not  legally  signed  by  the  abstractor, 
inability  to  give  possession,  and  praying  judgment  for  the 
money  paid,  with  interest,  and  for  the  liquidated  damages 
stipulated.  The  minutes  of  examination  of  the  abstract  by 
plaintiffs'  attorney  were  attached,  disclosing  only  thirty-eight 
defects. 

By  way  of  answer  and  cross-petition  the  defendants  admit 
the  payments  alleged,  say  that  the  abstracts  were  ready  at  the 
place  agreed,  though  not  reaching  plaintiffs  at  the  time  stipu- 
lated, deny  that  plaintiffs  were  ready  to  perform,  allege 
defendants'  readiness  to  perform  March  1, 1912,  and  the  tender 
of  a  sufficient  warranty  deed;  that  **they  at  the  time  the 
transaction  was  to  be  closed,  expressed  a  readiness  and  willing- 
ness to  meet  all  reasonable  objections  made  to  said  title,  and 
to  cure  all  defects  therein  as  soon  as  the  same  could  be  done 
with  reasonable  dispatch;  that  they  have  employed  attorneys 
for  said  purpose,  and  have  instructed  them  to  perfect  said 
title,  in  so  far  as  there  are  any  defects  therein,  at  the  earliest, 
reasonably  practical  time,  and  they  will  have  same  so  done; 
that  they  are  ready  to  protect  plaintiffs  against  any  sub- 
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stantial  def eets  in  the  title  by  having  the  notes  and  mortgages 
to  be  executed  left  in  escrow  until  the  title  is  perfected,  or 
to  give  bond  with  good  security  to  perfect  same  within  a 
reasonable  time ;  that  plaintiffs  leased  the  land,  and  the  tenant 
went  into  possession,  and  by  agreement  the  tenant  is  to  pay 
rent  to  no  one  until  it  is  determined  who  is  entitled  to  the 
same."  A  counterclaim  of  defendant  Carrie  E.  Stone  for 
wrongfully  suing  out  a  writ  of  attachment,  and  praying  for 
damages  in  the  sum  of  $500,  was  included.  They  pray  for 
specific  performance ;  that  a  time  be  fixed  within  which  plain- 
tiffs shall  comply  with  their  agreement,  and  if  they  do  not 
comply  that  forfeiture  of  the  $2,000  be  enforced.  By  amend- 
ment they  asked  that  a  vendor's  lien  for  the  unpaid  purchase 
money  be  established  against  the  land.  On  April  18,  1913, 
defendants  moved  that  the  cause  be  transferred  to  the  equity 
side  of  the  calendar,  and  if  this  were  denied  that  all  issues  of 
equitable  nature  be  heard  in  equity. 

On  July  25, 1912,  Frank  Wilber  Newell  and  Laura  Newell, 
his  wife,  filed  a  petition  of  intervention,  and  with  L.  F. 
Newell  and  Carrie  Ellen  Stone  a  cross-petition,  in  one  plead- 
ing, with  thirty  or  forty  named  defendants  and  unknown 
claimants,  in  substance  praying  that  title  to  the  land  in  con- 
troversy be  quieted  in  the  defendants  L.  F.  Newell  and  Carrie 
E.  Stone.  On  August  6, 1912,  plaintiffs  moved  that  this  plead- 
ing be  stricken  from  the  files  on  several  grounds  to  be  referred 
to  hereafter.  The  court  sustained  the  motion  to  transfer  the 
cause  to  the  equity  side  of  the  calendar  and  overruled  the 
motion  to  strike  the  petition  of  intervention  and  cross-petition 
praying  that  title  be  quieted.  These  rulings  alone  are  chal- 
lenged on  this  appeal. 

I.  The  petition  stated  an  action  at  law  only.  The  defend- 
ants  by  answer  put  the  allegations  of  the  petition  in  issue, 
by  cross-petition  prayed  for  equitable  relief,  and  one  of  the 
,    ^  defendants  pleaded  a  counterclaim  at  law. 

1 .  Actions  at  ^ 

LAW :  equi-         Unless  the  determination  of  the  issues  raised 

table  de- 
fenses: forum,    ^y  ^jjg  cross-petition  will  necessarily  adjudi- 
cate the  issues  raised  by  the  petition  and  answer,  there  was 
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prejudicial  error  in  transferring  the  cause  to  the  equity  side 
of  the  calendar. 

The  several  statutes  bearing  on  the  question  may  be 
set  out: 

Section  3433:  Such  error  may  be  corrected  by  the 
plaintiff  without  motion  at  any  time  before  the  defendant 
has  answered,  or  afterwards  on  motion  in  court. 

Section  3434:  The  defendant  may  have  the  correction 
made  by  motion  at  or  before  the  filing  of  his  answer,  where 
it  appears  by  the  provision  of  this  Code  wrong  proceedings 
have  been  adopted. 

Section  3435 :  Where  the  action  has  been  properly  com- 
menced by  ordinary  proceedings,  either  party  shall  have 
the  right,  by  motion,  to  have  any  issue  heretofore  exclusively 
cognizable  in  equity  tried  in  the  manner  hereinafter  pre- 
scribed  in  cases  of  equitable  proceedings ;  and  if  all  the  issues 
were  such,  though  none  were  exclusively  so,  the  defendant 
shall  be  entitled  to  have  them  all  tried  as  in  cases  of  equitable 
proceedings. 

Here  there  was  fio  error  in  the  kind  of  procedings,  for 
the  petition  stated  an  action  at  law,  and  for  this  reason  there 
was  no  occasion  for  a  motion  by  either  party  to  transfer. 
Having  been  begun  on  the  law  side  of  the  docket,  it  should 
have  continued  there,  notwithstanding  the  interposition  of 
equitable  defenses,  counterclaims,  or  cross-petitions.  Byers 
V.  Rodabaugh,  17  Iowa,  53 ;  Morris  v.  Merritt,  52  Iowa,  496 ; 
Johnston  v.  Robuck,  104  Iowa,  523;  Tufts  v.  Norris,  115 
Iowa,  250.  If  equitable  issues  are  so  raised  by  the  defend- 
ant by  motion,  he  may  have  these  issues  heard  separately  by 
the  court;  but  this  does  not  involve  a  change  to  the  equity 
docket.  Marquis  v.  Illsley,  99  Iowa,  135;  Marling  v.  Rail- 
way, 67  Iowa,  335.  The  rule  is  different  where  legal  defenses 
or  counterclaims  at  law  are  interposed  in  a  suit  cognizable 
in  equity,  for  in  that  event  all  are  triable  to  the  court  with- 
out the  interposition  of  the  jury.  Ryman  v.  Lynch,  76  Iowa, 
587 ;  Frost  v.  Clark,  82  Iowa,  298 ;  Crissman  v.  McDuff,  114 
Iowa,  83. 
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The  ruling,  then,  by  which  the  cause  was  transferred  to 
the  equity  side  of  the  calendar  was  erroneous,  and  may  have 
been  prejudicial  in  depriving  plaintiffs  of  the  right  to  trial 
by  jury,  at  least  of  the  issue  with  respect  to  liquidated 
damages.    See  Kelly  v.  Fejervary,  111  Iowa,  693. 

Whether  the  portion  of  the  motion  asking  that  the  issues 
raised  by  the  cross-petition  be  heard  in  equity  would  seem 
necessarily  to  have  been  included  in  the  ruling  of  the  court. 

But  there  was  no  ruling  on  that  portion  of 
^'  kkty'i'^'bI^'-        the  motion,  save  as  so  included.    If  it  really 

cific  perform-         ,    .  ^       j.'        j*  •!*  ^  

ance :  rescis-  statcs  a  cause  of  action  for  specific  perform- 
ance, there  can  be  no  doubt  as  to  the  pro- 
priety of  an  order  directing  that  the  hearing  be  as  in  equity. 
It  is  to  be  observed,  however,  that  the  circumstance  alleged, 
that  plaintiffs  leased  the  land,  and  their  tenants  took  pos- 
session, is  not  pleaded  as  a  waiver  of  performance  on  the  day 
stipulated,  or  reason  for  delay.  See  Lillienthal  v.  Bierkamp, 
133  Iowa,  42.  Nor  is  other  excuse  suggested.  That  plaintiffs' 
attorney  may  have  urged  objections  void  of  merit  to  the  ab- 
stract did  not  obviate  defects  to  which  there  may  have  been 
valid  objection. 

Even  though  time  is  not  of  the  essence  of  the  contract, 
if  plaintiffs  offered  to  perform  on  the  day  fixed  therefor,  and 
this  was  rendered  impossible  by  the  failure  of  defendants  then 
to  furnish  such  an  abstract  as  had  been  agreed,  or  because  of 
not  then  having  such  title  as  was  to  be  conveyed,  and  there- 
after plaintiffs  elected  to  rescind  by  bringing  this  suit,  de- 
fendants, in  their  pleading,  praying  for  specific  performance, 
should  present  reasonable  explanation  for  not  then  being  ready 
to  perform  and  a  satisfactory  showing  that  they  will  be  ready 
within  a  reasonable  time.  The  purchaser  is  not  bound  to  wait 
indefinitely  for  compliance  by  the  vendor  with  the  terms  of 
the  contract,  even  when  time  is  not  of  the  essence.  Though 
not  holding  that  an  election  to  rescind  will  cut  off  all  subse- 
quent proceedings  in  the  way  of  undertaking  to  get  in  readi- 
ness to  perform,  such  is  the  result,  unless  a  satisfactory  ex- 
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planation  be  made  in  the  pleading  of  the  failure  to  perform 
at  the  time  agreed  and  assurance  given  that  defects  will  be 
overcome  within  a  reasonable  time.  Should  the  cross-petition 
be  amended  so  as  to  be  sufficient  in  these  respects,  the  hearing 
should  be  had  as  in  equity. 

II.  The  pleading  designated  as  cross-petition  and  peti- 
tion of  intervention,  praying  tliat  title  be  quieted  against  many 
new  parties  to  the  action,  was  filed  pending  the  ruling  on  the 

motion  to  transfer  to  the  equity  side,  and  the 
'  TioN  f  i^es :  motion  to  strike  it  as  not  germane  to  the  con- 
troversy between  the  original  parties  was  over- 
ruled. The  plaintiffs  had  interposed  specific  objections  to  the 
abstract,  according  to  which  parties  other  than  defendants 
appeared  to  have  some  right  or  interest  in  the  land,  and  by 
this  pleading  defendants  sought  to  bring  such  parties  into 
the  case  and  have  decree  entered  quieting  title  thereto 
against  them.  The  issues  thereby  tendered  by  new 
parties  joining  with  defendants  and  against  these  new 
parties  as  defendants  were  entirely  distinct  from  tiie  issues 
made  between  the  parties  in  the  main  case.  Nothing  ad- 
verse to  the  plaintiffs  is  prayed  in  this  pleading.  The  plain- 
tiffs could  neither  deny  nor  admit  the  allegations  thereof. 
The  trial  of  such  issues  might  consume  much  time  and  ex- 
pense, be  long-continued,  and  this  to  the  detriment  of  the 
plaintiffs  in  the  prosecution  of  their  own  cause  of  action.  Sec- 
tion  3574  of  the  Code  provides  that  '^when  a  defendant  has  a 
cause  of  action  affecting  the  subject-matter  of  the  action 
against  a  codefendant,  or  a  person  not  a  party  to  the  action, 
he  may,  in  the  same  action,  file  a  cross-petition  against  the  co- 
defendant  or  other  person."  This  pleading  sets  up  a  distinct 
and  independent  cause  of  action  having  no  relation  whatever 
to  that  asserted  in  the  petition,  or  to  that  alleged  in  the  cross- 
petition,  save  as  it  may  furnish  essential  evidence  to  be  used 
in  the  hearing  on  the  original  cross-petition.  "Wholly  dis- 
tinct and  independent  transactions  cannot  be  brought  into 
action  by  cross-petition.'*    Culbertson  v,  Salinger,  131  Iowa, 
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307;  Mahaska  County  Bank  v.  Christ,  82  Iowa,  56;  Novak  v. 
Novak,  (Iowa)  111  N.  W.  10. 

We  do  not  think  this  statute  is  broad  enough  to  authorize 
the  defendant,  through  a  cross-petition,  to  perfect  evidence 
upon  which  his  defense  is  based,  but  has  reference  to  a  cause 
of  action  having  some  direct  bearing  on  the  issues  being  tried. 
To  permit  action  to  quiet  title  to  be  prosecuted  in  this  way 
would  be  unfair  in  casting  an  unjust  burden  on  the  other 
parties  to  the  suit.  It  is  well  settled  that  an  intervener  cannot 
change  the  form  of  the  proceedings  or  introduce  any  issues 
which  would  cause  delay  in  the  disposition  of  the  main  case. 
Kassing  v.  Ordway,  100  Iowa,  611;  Dupont  v.  Amos,  97 
Iowa,  484. 

The  cross-petition  is  the  equivalent  to  an  original  petition 
by  defendants,  as  plaintiffs,  against  the  other  defendants  there- 
to as  defendants.  If  these  defendants  had  brought  an  inde- 
pendent action  for  specific  performance  of  the  contract  against 
the  plaintiffs  herein  and  the  defendants  to  this  cross-petition  as 
codef endants,  it  is  clear  that  there  would  have  been  a  misjoin- 
der of  causes  of  action  and  of  parties,  and  a  motion  to  strike 
that  part  of  the  petition  asking  that  title  be  quieted  would  have 
been  sustained.  Such  being  the  case,  the  defendants  herein 
should  not  be  permitted  to  join  with  their  action  for  specific 
performance  against  plaintiffs  an  action  to  quiet  title  against 
third  persons ;  and  for  a  much  stronger  reason  an  intervener, 
with  no  right  to  go  into  the  case,  ought  not  to  be  permitted 
to  join  the  original  defendants  in  a  cross-petition  to  quiet  title 
to  the  property  in  controversy. 

The  cross-petition,  under  the  statute  quoted,  is  substan- 
tially equivalent  in  its  nature  and  object  to  the  old  cross-bill 
in  equity,  in  so  far  as  used  to  obtain  affirmative  relief.  The 
rule  there  prevailed  that  the  matters  alleged  in  the  cross-bill 
must  be  germane  to  those  involved  in  the  original  complaint, 
and  the  new  facts  which  might  be  introduced  in  the  pending 
litigation  by  the  cross-bill  were  such  only  as  are  necessary  for 
the  court  to  have  before  it  in  deciding  the  issues  raised  in  the 
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original  suit  to  enable  it  to  do  full  and  complete  justice  to  all 
the  parties  before  it  in  respect  to  the  cause  of  action  being 
prosecuted.  The  cross-bill  could  not  go  beyond  this  and  intro- 
duce new  matter  not  essential  to  the  determination  of  that  put 
in  litigation  by  the  petition,  even  though  the  cross-bill  might 
show  a  good  case  against  the  plaintiff  or  one  or  more  of  its  co- 
defendants.  See  5  Encyclopedia  Pleading  &  Practice,  640- 
674. 

The  relief  sought,  where  cross-petitions  are  authorized  by 
statute,  or  in  the  old  equity  practice,  by  cross-petition,  must 
affect  or  be  aifected  by  the  subject-matter  of  the  action,  or  re- 
late to  or  depend  upon  the  contract  or  transaction  upon  which 
the  action  was  instituted  affecting  the  property  to  which  it 
relates.  Buscher  v.  Volz,  25  Ind.  App.  400,  (58  N.  E.  269) ; 
American  Exchange  Bank  v.  Davidson^  69  Minn.  319,  (72 
N.  W.  129) ;  Hays  v.  McLain,  66  Ark.  400,  (50  S.  W.  1006) ; 
Ea^i  Riverside  Irr.  Dist.  v.  Holcomb,  126  Cal.  315,  (58  Pac. 
817) ;  Letuis  v.  Fox,  122  Cal.  244,  (54  Pac.  823). 

Not  a  single  fact  pleaded  in  the  cross-petition  praying 
that  the  title  be  quieted  could  aid  the  court  in  any  possible 
manner  in  adjudicating  the  issues  raised  in  the  original 
pleading.  The  only  possible  ground  for  permitting  an 
independent  suit  of  this  kind  to  be  injected  therein  would 
be  to  show  that  defendants  were  proceeding  promptly  in 
clearing  up  the  defects  in  the  title,  in  order  to  make  an 
abstract  such  as  has  been  promised.  Even  though  the  relief 
sought  were  obtained,  this  would  amount  to  no  more  than 
evidence  bearing  on  the  issues  raised  in  the  original  plead- 
ings, and  would  not  be  conclusive  in  the  action.  To  be 
available,  the  decree  must  be  entered  of  record  and  transmitted 
to  the  abstract  within  a  reasonable  time,  and  this  is  what  the 
defendants  in  filing  their  cross-petitions  are  seeking  to  attain, 
in  order  to  sustain  their  original  cross-petition  praying  for 
specific  performance. 

The  statute  which  we  have  quoted  was  not  intended  for 
the  purpose  of  manufacturing  evidence  essential  to  maintain 
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an  action  in  which  the  cross-petition  might  be  filed,  but,  as 
seen,  to  enable  the  defendants  to  bring  before  the  court  such 
existing  facts  as  are  essential  to  the  just  and  complete  ad- 
judication of  the  issues  before  the  court.  It  ought  not  to  be 
perverted  by  permitting  the  injection  of  a  distinct  and  inde- 
pendent action  having  no  connection  with  the  issues  raised 
by  the  original  pleadings.  Such  a  construction  of  the  statute 
would  tend  to  confusion  and  be  of  no  aid  in  the  administration 
of  justice.  Nothing  can  be  gained  by  prosecuting  such  a 
cause  of  action  by  way  of  cross-petition  instead  of  as  a 
separate  suit.  The  court  erred  in  not  striking  the  cross-peti- 
tion, praying  that  title  be  quieted,  from  the  files,  and  the 
orders  overruling  this  motion,  as  well  as  in  sustaining  the 
motion  to  transfer  to  the  equity  side  of  the  calendar,  are 
Reversed. 


Citizens  National  Bank  op  Des  Moines,  Iowa,  Appellant,  ▼. 
The  Western  Union  Telegraph  Company,  Appellee. 

KegUgence:    telbobams:     fraudulent  message:     agency:     evibencb. 

1  A  telegraph  company  is  not  a  guarantor  of  the  genuineness  of  a 
message,  yet  it  may  be  liable  to  one  injured  by  a  forged  message 
if  it  receives  the  same  under  circumstances  which  excite,  or  reason- 
ably ought  to  excite,  suspicion  of  its  fraudulent  character  and 
forwards  it  without  warning  the  addressee;  and  this  is  especially 
true  where  the  message  indicates  upon  its  face  that  the  addressee 
may  suffer  pecuniary  loss  if  he  acts  upon  its  genuineness.  The 
eyidence  in  this  action  for  transmitting  a  forged  telegraphic  order 
or  draft,  purporting  to  have  been  sent  by  a  bank  is  held  to  sustain 
a  finding  that  the  messenger  who  called  at  the  bank  for  the  mes- 
sage was  the  agent  of  the  defendant,  and  also  sufficient  to  require 
submission  of  the  question  of  defendant's  negligence  in  receiving 
and  transmitting  the  message. 

Same:  contbibutort  negligence:  evidence.    The  evidence  in  this  aetion 

2  is  also  held  insufficient  to  show  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  paying  the  draft  without 
identification,  or  without  investigatioA.  as  to  its  genuineness. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennan, 

Judge. 
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Saturday,  January  25, 1913. 

Action  at  law  to  recover  damages.  There  was  a  directed 
verdict  for  the  defendant,  and  plaintiff  appeals.  The  material 
facts  are  stated  in  the  opinion. — Reversed. 

Clark  cfc  Hutchinson,  for  appellant. 

Miller  &  Wallingford,  for  appellee. 

Weaver,  J. — The  plaintiff  is  engaged  in  the  banking 
business  at  Des  Moines,  Iowa,  and  the  United  States  National 
Bank  is  engaged  in  like  business  at  Omaha,  Neb.  On  April 
24,  1909,  the  defendant  telegraph  company  delivered  to  the 
plaintiff  bank  a  message,  purporting  to  have  been  sent  by  the 
Omaha  bank,  in  the  following  words:  *' Omaha,  Nebr.,  Apr. 
24,  Citizens'  Natl.  Bank,  Des  Moines,  la.  Pay  Clarence  A. 
King  five  hundred  dollars  identification  waived.  United 
States  Natl.  Bank."  Soon  thereafter  the  said  payee,  Clarence 
A.  King,  or  some  person  assuming  that  name,  appeared  at 
the  plaintiff  bank,  which,  acting  upon  the  faith  of  the  tele- 
gram, paid  to  him  the  said  sum  of  $500.  Upon  said  telegraphic 
order  or  draft  being  presented  or  reported  to  the  Omaha  bank, 
it  was  pronounced  a  forgery  and  payment  refused.  Mean- 
while King  disappeared,  and  recourse  upon  him  is  unavailing. 
Recovery  of  damages  is  sought  in  this  action  on  the  theory 
and  allegation  that  the  telegraph  company  was  negligent  in 
receiving  and  forwarding  said  message  without  exercising 
due  care  to  know  that  the  same  was  sent  or  authorized  by  the 
Omaha  bank,  the  name  of  which  was  subscribed  thereto.  The 
defendant  denies  the  charge  of  negligence  on  its  part.  Trial 
was  had  to  a  jury,  and  at  the  close  of  the  testimony  the  court, 
on  motion  of  defendant,  directed  a  verdict  in  its  favor.  The 
grounds  stated  in  this  ruling  were,  first,  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendant,  but 

Vol.  159  Ta. — 46 
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that  plaintiff  itself  was  negligent  in  making  the  payment. 
From  the  judgment  entered  upon  the  directed  verdict,  plain- 
tiff appeals. 

There  was  evidence  tending  to  show  that  on  the  morn- 
ing of  the  day  in  question  the  operator  in  one  of  defendant's 
Omaha  oflSces  received  a  telephone  communication  asking  that 
a  messenger  be  sent  to  the  United  States  National  Bank  to 
receive  a  telegram  for  transmission  over  the  company's  wires. 
Acting  in  accordance  with  the  custom  of  the  office,  the 
operator  sent  a  messenger,  one  Earl  Height,  a  boy  of  seven- 
teen years,  to  receive  and  bring  the  telegram.  Height  went 
to  the  bank,  and  entering  the  lobby  or  hall  from  which  the 
banking  room  opened  he  there  encountered  a  man,  who 
accosted  him,  asking,  **Are  you  the  boy  answering  the  calif" 
and  the  reply  being  in  the  affirmative  he  handed  the  young 
man  a  written  message,  saying,  **Here  is  the  telegram."  At 
the  same  time  he  paid  the  young  man  the  transmission  charge 
of  twenty-five  cents,  together  with  a  small  tip.  Supposing 
the  person  whom  he  met  to  be  an  officer  or  clerk  of  the  bank, 
and  believing  the  message  to  be  the  one  for  which  he  had 
been  sent,  the  messenger  received  it  and  returning  delivered 
it  to  the  defendant's  operator,  who  at  once  sent  it  to  Des 
Moines.  On  its  receipt  at  the  latter  place,  it  was  promptly 
delivered  to  the  plaintiff  at  its  place  of  business.  The  man 
King,  who  appeared  and  received  the  money,  was  a  stranger 
to  the  cashier,  who  saw  nothing  in  his  appearance  to  arouse 
suspicion,  and  no  identification  of  him  was  demanded  or 
required. 

While  other  questions  have  been  argued,  the  principal 
inquiry  presented  upon  this  appeal  is  whether  the  facts  to 
which  we  have  adverted,  with  the  attendant  circumstances, 
1    nbgligencb-      ^^^^  *  case  for  the  jury  upon  the  plaintiff's 
fr]md?"nt'         allegation  of  negligence.    It  is  true,  of  course, 
w^y:  cvi-       t^*^t  a  telegraph  company  is  not  held  to  guar- 
^^^^'  antee  the  genuineness  or  good  faith  of  a  mes- 

sage which  it  transmits;  but  if  it  receives  a  forged  message 
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under  circumstances  which  excites,  or  reasonably  ought  to 
excite,  suspicion  of  its  true  character  and  forwards  it  without 
warning  to  the  addressee,  who  relies  ui>on  it  to  his  injury,  a 
liability  is  there  incurred.  Wells  v.  Telegraph  Co,,  144  Iowa, 
619.  This  is  especially  true  where  the  message  is  such  as 
indicates  upon  its  face  the  reasonable  certainty  that  he  to 
whom  it  is  sent  will  saSer  pecuniary  damage  if  he  acts  upon 
faith  of  its  genuineness. 

Does  the  record  here  disclose  any  circumstances  from 
which  the  jury  would  properly  find  the  defendant  negligent 
in  this  respect?  The  answer  to  this  inquiry  must  turn  to  a 
great  extent  upon  the  relation  in  which  the  young  man  Height 
stood  to  the  defendant  company.  Was  he  the  agent  of  the 
company  in  receiving  the  message?  That  the  jury  would  be 
justified  in  so  finding  we  have  no  doubt.  That  he  was  sent 
by  the  defendant's  operator  to  receive  the  message  is  admitted. 
That  he  was  so  sent  in  pursuance  of  defendant's  customary 
method  of  business  is  not  disputed.  True  the  operator,  as  a 
witness,  speaks  of  him  as  employed  by  the  **A.  D.  T.  Co.," 
but  he  performed  this  service  at  the  special  instance  of  the 
defendant  and  for  its  accommodation.  He  himself  testifies 
that  he  was  **  messenger  boy  for  the  Western  Union  Telegraph 
Company,"  and  had  been  in  its  service  for  a  considerable 
period.  It  is  too  clear  to  require  argument  that  a  finding 
that  Height  was  the  agent  of  the  company  in  this  transaction 
could  not  be  set  aside  as  being  without  support  in  the  evidence. 

This  being  determined,  we  think  it  must  follow  that 
the  issue  of  negligence  should  have  been  submitted  to  the 
jury.  Height  was  an  experienced  messenger.  He  had  fre- 
quently been  sent  to  this  bank  on  similar  errands.  On  all 
prior  occasions  he  had  appeared  at  the  proper  desk  in  the 
banking  oflSce,  and  there  received  the  messages  to  be  sent  out. 
He  further  says  that  on  all  other  occasions  the  telegrams 
delivered  to  him  by  the  bank  were  written  upon  numbered 
blanks,  but  the  message  delivered  to  him  on  this  occasion  out- 
side of  the  banking  office  was  written  upon  an  ordinary  desk 
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blank  bearing  no  number.  The  man  who  delivered  this  mes- 
sage to  him  was  an  entire  stranger.  It  was  handed  to  Height, 
not  in  the  banking  office,  but  in  the  lobby  or  hall  outside  of 
the  office.  The  circumstances  were  so  unusual,  so  out  of  the 
ordinary  course  of  business,  that,  to  say  the  least,  it  is  a  fair 
question,  to  be  determined  from  all  the  evidence,  whether  he 
was  not  negligent  in  receiving  the  telegram  and  putting 
it  in  the  course  of  transmission.  In  delivering  it  to  the 
defendant's  operator,  he  did  not  disclose  the  circumstances 
under  which  it  was  received,  and  the  operator  made  no 
inquiry  or  investigation  with  reference  to  the  message  when 
it  was  brought  to  him.  Again,  the  operator  who  received  the 
telephone  message  purporting  to  come  from  the  United  States 
National  Bank,  or  from  some  one  presumptively  at  least  at 
that  bank,  did  not,  so  far  as  the  testimony  shows,  in  any 
manner  attempt  to  identify  the  proposed  sender  by  voice 
or  otherwise;  and  assuming,  as  we  must,  that  he  supposed 
it  came  from  the  bank,  because  the  telegram  when  it  came 
to  him  purported  to  have  been  signed  by  the  bank  or  its 
officials,  the  jury  might  have  found  that  in  the  exercise  of  or- 
dinary care  the  operator  himself  should  and  would  have  known 

that  it  was  spurious,  because  it  did  not  bear  any  number, 

• 

either  consecutive  or  otherwise.  As  already  stated,  the  bank, 
for  reasons  of  its  own,  and  doubtless  as  a  means  of  protection, 
numbered  all  the  messages  for  which  it  was  responsible.  The 
operator  who  received  the  message  for  transmission  is  pre- 
sumed to  have  had  knowledge  of  this  custom  on  the  part  of 
the  bank,  and  was  charged  with  the  same  notice  as  the  mes- 
senger of  the  fact  that  the  message  was  not  consecutively 
numbered.  Furthermore,  the  signature  to  the  message  was  a 
forgery.  There  is  no  testimony  that  the  operator  used  any 
care  to  determine  its  genuineness.  These  matters,  to  say  noth- 
ing of  others  to  which  counsel  have  given  some  attention 
present  a  fair  issue  of  fact  to  be  determined  from  the  evi 
dence;  and  the  court  erred  in  withdrawing  it  from  the  jury's 
consideration. 
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Nor  can  we  say,  as  a  matter  of  law,  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  paying  the  money  to 
King  without  identification,  and  without  waiting  to  make 
2    Saub  •  con-       iJiquiiy  of  the  Omaha  bank.    In  view  of  the 

u^l^7  SvS'    **^*  ^^^^  *  ^®w  ^^^  ^^^  b®  ordered,  we 
deuce.  refrain  from  further  discussion  of  the  testi- 

mony. It  is  enough  now  to  say  that  for  the  reasons  already 
stated  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  harmony  with  this  opinion. — Reversed. 


The  State  of  Iowa,  Appellee,  v.  C.  H.  Bohrio,  Appellant. 

AttomeTs:  disbabment:  Eyn>ENCB.  Any  unfaithful  or  fraudulent  con- 
duct of  an  attorney,  showing  his  unfitness  to  handle  the  business  of 
others,  is  ground  for  disbarment;  but  in  all  such  cases  the  evidence 
must  be  clear  and  satisfactory.  In  the  instant  case  the  evidence  is 
held  to  show  that  defendant  was  guilty  of  misconduct  in  using 
the  criminal  procedure  to  force  the  collection  of  a  client's  claim; 
that  he  attempted  to  enforce  the  collection  of  exorbitant  fees  for 
services;  that,  acting  alone  or  in  conjunction  with  another  in  tho 
same  office,  he  intentionaUy  failed  to  give  credit  for  money  col- 
lected; that  he  encouraged  the  commencement  of  litigation  from 
motives  of  passion  or  prejudice;  and  that  he  was  not  possessed 
of  a  good  moral  character,  either  of  which  is  sufficient  to  justify 
disbarment  for  the  protection  of  the  court  and  proper  administra- 
tion of  justice. 

Appeal  from  Fayette  District  Court, — Hon.  A.  N.  Hobson> 

Judge. 

Friday,  Pebruaby  14,  1913. 

Disbarment  proceedings.  The  defendant  was  found 
guilty.  There  was  a  judgment  revoking  his  license  to  prac- 
tice law,  and  he  appeals. — Affirmed. 
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Hasner  dk  Hasner,  for  appellant. 

H.  P.  Hancock,  C.  H.  Hughes  and  E.  R.  0  'Brien,  for  the 

State. 

Preston,  J. — There  were  fourteen  accusations  against 
the  defendant,  eight  of  which  were  sustained,  and  the  defend- 
ant was  acquitted  of  the  other  six.  The  abstract  contains  only 
the  evidence  as  to  the  accusations  upon  which  the  defendant 
was  found  guilty.  The  charges  which  were  sustained  grow 
out  of  the  defendant's  dealings  and  connection  with  five 
matters,  which  we  shall  designate  as  the  Steinke,  Edmunds, 
Kammos,  Truair,  and  Tarr  matters.  The  defendant  specifi- 
cally denied  all  the  accusations  against  him. 

I.  As  to  the  Steinke  matter,  the  specifications  in  the 
accusation  are  substantially  that  defendant  used  the  criminal 
procedure  to  force  the  collection  of  a  civil  claim. 

The  evidence  tends  to  show  that  about  October  7,  1911, 
one  Eda  Steinke  filed  an  information  before  a  magistrate, 
charging  one  Charles  Oswald  with  the  crime  of  seduction; 
that  the  said  Oswald  agreed  to  pay  her  $50  if  she  would  dis- 
miss the  proceedings ;  that  the  case  was  dismissed,  but  Oswald 
refused  to  pay  the  $50  or  any  part  thereof ;  that  about  Novem- 
ber 1,  1911,  the  said  Eda  went  to  the  defendant's  office  and 
gave  to  one  Young,  who  had  an  office  with  the  defendant  and 
was  the  defendant's  collector,  the  facts  in  reference  to  the 
proceedings  had  on  October  7th,  and  the  dismissal  and  the 
agreement  to  pay. 

The  defendant  testifies  that  he  had  no  knowledge  of  the 
first  prosecution,  but  Young  testifies  that  he  told  the  defend- 
ant, Rohrig,  about  the  matter  as  the  girl  had  related  it.  The 
matters  were  discussed  between  them  after  the  defendant 
came  into  the  office,  and  he  thereupon  drew  up  an  informa- 
tion, charging  Oswald  with  seduction,  and  sent  the  girl  to 
a  magistrate,  who  obtained  the  warrant  and  brought  it  to 
defendant's  office.    An  officer  was  directed  by  Rohrig  to  arrest 
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Oswald  and  take  him  to  defendant's  ofiSce,  which  the  ofiBcer 
did.  Oswald  was  taken  into  the  private  oflSee  of  the  defend- 
ant, with  Young  and  the  girl.  The  officer  was  left  in  the 
front  room.  Defendant  asked  Oswald  what  he  was  going  to 
do,  and  told  him  if  they  had  anything  to  settle  they  could 
settle  it;  that  defendant  asked  Oswald  if  he  could  get  any 
money  from  his  friends  to  paj*^  the  girl.  The  officer  was  sent 
away.  Just  before  the  officer  left,  the  defendant  came  out  of 
the  back  office  and  told  him  that  Oswald  **  would  fix  it  up 
all  right, '  *  or  that  in  substance ;  that  the  officer  did  not  have 
Oswald  in  his  charge*  further.  It  was  late  at  night,  and  the 
defendant  told  them  to  come  back  in  the  morning,  and  that 
they  could  get  together  and  fix  the  matter  up. 

The  parties  came  back  the  next  morning.  The  defendant 
went  with  Oswald  to  two  different  banks  to  see  if  he  could 
get  the  money.  Not  succeeding  in  this,  they  returned  to 
defendant's  office.  Defendant  asked  Oswald  to  sign  a  note, 
and  prepared  a  note  for  $50.  Oswald  claims  that  Bohrig  told 
him  that  if  he  would  sign  the  note  it  would  prevent  his  going 
to  jail.  After  the  note  was  signed,  the  defendant  drew  up 
a  written  dismissal  of  the  criminal  proceedings,  and  Oswald 
left  defendant's  office  without  being  further  prosecuted. 

Oswald  took  the  dismissal  to  the  office  of  the  magistrate, 
where  the  dismissal  was  entered.  Oswald  testifies  that  Bohrig 
told  him  that  the  giving  of  the  note  settled  all  the  trouble, 
and  it  would  prevent  his  going  to  jail,  and  that  the  girl 
would  have  proper  care.  He  says  that  he  had  agreed  to  settle 
with  the  girl,  but  had  not  intended  to  do  so  before  he  was 
brought  before  Bohrig. 

The  note  was  turned  over  to  Miss  Steinke.  Soon  after 
that  a  suit  was  brought  on  the  note  against  Oswald,  and  a 
judgment  obtained.  The  suit  on  the  note  was  brought  by 
either  Young  or  defendant,  or  both.  Defendant  admits  that 
he  may  have  prepared  the  petition.  After  judgment  was 
obtained,  Oswald's  employer  was  garnished,  and  $25  and 
some  costs  were  collected. 
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This  is,  in  substance,  the  testimony  in  reference  to  this 
transaction,  as  testified  to  by  four  or  five  witnesses  besides 
the  defendant.  The  defendant's  own  testimony  does  not  vary 
greatly  from  that  given  by  the  other  witnesses  who  were 
present  and  who  testified,  though  it  is  naturally  shaded  some- 
what in  his  own  favor. 

The  rule  is,  in  this  class  of  cases,  that  the  proof  should 
be  clear  and  convincing.  We  think  the  evidence  is  clearly 
sufficient  as  to  this  accusation.  In  fact,  the  testimony  of  the 
defendant  himself  would  be  sufficient.  The  facts  in  this  case 
are  stronger  than  in  the  case  of  State  v.  Johnson,  149  Iowa, 
462,  where  a  similar  charge  was  made.  The  fact  that  the 
amount  obtained  from  Oswald,  by  the  use  or  misuse  of  the 
criminal  proceedings,  w^as  not  large,  is  not  material. 

Two  or  more  specifications  are  set  out  as  to  the  accusa- 
tion in  regard  to  the  Mae  Edmunds  case :  First,  that  defend- 
ant was  guilty  of  the  crime  of  adultery  with  her  in  his 
office;  and,  second,  that  defendant  was  guilty  of  fraud,  dis- 
honesty, overcharging,  oppression,  and  attempted  extortion 
in  his  relations  as  an  attorney  with  Mae  Edmunds  as  his 
client;  that  he  obtained  a  void  and  fraudulent  judgment 
against  her  in  the  sum  of  $326.90 ;  that  the  alleged  claim  was 
for  services  for  which  the  charges  were  unreasonable,  exor- 
bitant, and  unconscionable;  and  that  defendant  threatened 
her  with  criminal  prosecution  if  she  failed  to  pay  said 
judgment. 

We  will  first  notice  the  matter  as  to  the  alleged  over- 
charging, and  refer  to  the  question  of  adultery  in  connection 
with  one  or  two  other  alleged  adulterous  transactions. 

The  items  going  to  make  the  $326.90  were : 

Attending  to  divorce  matter  and  securing  divorce, 

and  matter  pertaining  thereto $  50  00 

To  attending  to  matters  regarding  obscene  literature, 

with  reference  to  the  use  of  United  States  mail. .  100  00 

To  attending  to  matters  connected  with  matter  in 

Cresco  in  reference  to  property  rights 100  00 
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Attending  to  matters  with  reference  to  her  children . .  25  00 

Cash  loaned  1  90 

Consultation  and  preparation  for  trip  to  St.  ?aul, 

and  delay  and  loss  of  time 50  00 

As  to  the  first  item,  the  evidence  shows  that  this  woman 
was  the  defendant  in  the  divorce  case ;  that  she  had  no  defense, 
and  did  not  expect  to  make  any;  that  she  simply  asked  the 
defendant  to  send  her  a  copy  of  the  decree  when  the  divorce 
was  granted,  which  he  did.  There  was  no  contest  of  any 
kind,  and  she  testifies  that  he  told  her  that  there  was  no 
charge.  She  also  says  this  as  to  all  the  items,  that  the  defend- 
ant told  her  there  was  no  charge;  and  she  also  claims  that 
the  cash  loaned,  $1.90,  was  repaid  by  her  to  the  defendant. 

As  to  the  $100  charge  in  reference  to  the  obscene  litera- 
ture, there  was  no  prosecution ;  and  the  testimony  shows  that 
the  defendant  first  wrote  the  woman  in  reference  to  the 
matter,  and  asked  her  to  call  and  see  him  about  it. 

The  witness  Edmunds  says  she  may  have  talked  to  the 
defendant  about  property  in  Cresco,  but  that  she,  in  fact, 
had  no  property,  and  there  was  no  litigation. 

She  says  her  children  were  at  Beadlyn,  and  that  sh^ 
asked  the  defendant  to  drop  her  a  line  if  he  heard  from 
them,  and  that  she  got  one  letter  from  him ;  that  she  did  not 
employ  him  to  perform  any  other  services  with  reference  to 
the  children. 

As  to  the  St.  Paul  matter,  she  testifies  that  she  did  not 
employ  him,  but  that  defendant  wanted  her  to  go  to  St. 
Paul  with  him. 

The  defendant  has  but  little  to  say  in  reference  to  these 
charges,  or  the  services  he  performed,  if  any,  for  which  the 
charges  were  made. 

We  are  satisfied,  from  all  the  evidence  on  this  point, 
that  the  services  rendered  by  defendant  for  the  woman,  Mae 
Edmunds,  if  any  were  rendered,  were  trifling,  and  that  the 
charges  were  clearly  exorbitant. 
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A  judgment  was  obtained  for  this  amount;  the  woman 
not  appearing  in  that  suit.  After  the  judgment  was  ren- 
dered, the  defendant,  Bohrig,  filed  a  petition  and  obtained  a 
citation  for  the  appearance  and  examination  of  said  Edmunds. 
The  judgment  was  obtained  in  Fayette  county,  and  on  this 
citation  she  was  brought  from  Howard  county.  The  pro- 
ceedings as  to  her  examination  were  first  continued,  and  then 
dismissed. 

She  testifies  that  defendant  told  her  that  he  could  obtain 
evidence  to  send  her  to  the  penitentiary,  and  that  he  would 
railroad  her  to  the  penitentiary,  and  that  he  would  send  her 
to  jail  if  she  did  not  pay  the  judgment.  This  is  denied  by 
the  defendant,  but  a  letter  from  him  was  introduced  in  evi- 
dence, in  which  this  sentence  appears:  **I  believe  you  would 
rather  go  to  jail  than  pay  it."  This,  in  connection  with  her 
evidence,  is  at  least  a  veiled  threat  that  he  would  send  her 
to  jail  if  she  did  not  pay  the  judgment  At  any  rate,  it 
corroborates  her  testimony  on  that  point. 

The  original  notice  was  served  on  Mrs.  Edmunds  in 
Howard  county,  and  judgment  was  taken  in  the  superior 
court  at  Oelwein,  in  Payette  county.  There  may  be  some 
question  as  to  whether  the  judgment  was  not  taken  before 
the  requisite  length  of  time  had  elapsed  after  the  original 
notice  was  served  on  her,  but  the  judgment  was  not  void  for 
that  reason.  There  seems  to  be  no  evidence  of  collusion 
between  defendant  and  Mrs.  Edmunds  in  obtaining  the 
judgment. 

The  evidence  as  to  the  Kammos  matter  is  somewhat 
voluminous,  so  that  it  would  be  impracticable  to  discuss  it  at 
length.  The  accusation  charges  defendant  with  a  lack  of 
common  honesty  in  this:  That  Kammos  and  wife  paid  to 
defendant  $100  on  a  note  owing  by  them  to  S.  E.  Young, 
and  which  was  held  by  defendant  for  collection,  but  that 
defendant  intentionally  failed  to  indorse  the  same  on  the 
note;  that  defendant  wrote  a  letter  to  said  Kammos  con- 
taining offensive  personalities  not  required  by  the  justice  of 
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the  cause ;  that  thereafter,  when  said  Kammos  and  wife  were 
residents  of  South  Dakota,  and  having  property  in  Oelwein, 
Iowa,  defendant  commenced  an  attachment  suit  against  them 
for  the  full  amount  of  the  original  note  and  interest,  and 
compelled  Kammos  to  return  to  Iowa  to  make  defense  there- 
to; that  the  said  Rohrig,  when  confronted  by  Kammos  in 
open  court,  did  thereupon  indorse  said  sum  of  $100  on 
said  debt. 

S.  E.  Toung,  the  payee  of  the  note,  is  the  same  party 
who  had  an  ofiSce  and  was  a  collector  for  the  defendant; 
and  these  two  were  acting  together  in  the  Dakota  land  trade 
for  which  the  note  was  given. 

The  deed  conveying  the  Dakota  property  to  Kammos  was 
drawn  by  the  defendant,  and  in  the  deed  defendant  named 
the  consideration  as  $500;  whereas  it  is  the  contention  of 
Kammos  and  wife  that  it  should  have  been  $400. 

About  the  time  of  this  transaction  Mrs.  Kammos  received, 
on  the  settlement  of  a  partition  suit,  a  draft  for  $494.90. 
This  draft  was  deposited  to  her  credit  in  the  bank,  being 
taken  to  the  bank  after  banking  hours.  At  that  time  a  check 
was  drawn  by  her  to  Toung  for  $100  and  delivered  to  defend- 
ant. A  deposit  slip  was  taken,  on  the  back  of  which  defendant 
placed  the  following:  **C.  H.  Rohrig,  $161.25;  note,  $50.40; 
S.  E.  Young,  $100."  These  items  represented  the  amount  of 
checks  that  she  had  drawn  against  the  amount  of  the  deposit. 

Kammos  claims  that  this  $100  referred  to  here  was  to 
apply  on  their  note  to  Young,  and  that  defendant  agreed 
to  so  apply  it  and  indorse  it.  The  defendant  claims  that 
he  did  not  have  the  note  for  collection,  and  that  he  did  not 
receive  the  money.  The  check  of  $100  was  made  payable  to 
S.  E.  Young,  or  order,  and  was  indorsed  by  him. 

As  we  have  said,  it  would  be  impracticable  to  set  out  all 
of  the  evidence  on  this  point  within  the  proper  limits  of  an 
opinion;  but  we  have  examined  all  the  evidence,  and  hold 
that  the  trial  court  was  justified  in  finding  that  either  the 
defendant,  or  the  defendant  and  Young,  acting  together,  inten- 
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tiou&lly  attempted  to  defraud  the  Kammos  people  out  of  thia 
$100,  and  to  enforce  the  payment  of  the  full  amount  of  the 
note.  In  this  connection,  the  defendant  wrote  the  following 
letter  to  Mr.  Kammos: 

Aug.  5, 1911.  Otto  E.  Kammos,  Wall,  S.  D.  —Dear  Sir: 
I  beg  to  acknowledge  the  rotten,  stinking,  lying  letter  you 
wrote  to  Willis  G.  Kiefer,  and  no  one  but  a  lying  cur  would 
write  it  in  the  low  down,  stinking  shiftless  disposition  of  one 
who  lays  in  the  shade  while  his  wife  works.  Tou  say  you  want 
to  fight  Mr.  Young  and  would  not  write  more  about  your  deal, 
you  wrote  enough  that  it  will  be  necessary  to  more  than  a 
stinking,  lazy  cuss  can  fight  in  any  event.  September  11th  is 
the  day  for  your  case  to  be  called,  and  I  wish  to  say  that  I 
am  the  man  told  you  about  this  land,  and  you  came  back  and 
said  it  was  better  than  I  represented  it  to  be,  and  in  presence 
of  several  persons  in  the  office  and  street.  If  you  desire  I  have 
the  goods  to  prove  a  first  class  liar  out  of  you  and  cost  you 
nothing  except  the  hard  bumps  for  collaterals.  I  wish  to 
advise  you  that  I  will  press  this  matter  to  trial  at  once,  for 
you  ought  not  have  any  more  consideration  for  you  do  not 
have  any  appearance  of  honesty  for  the  man  who  befriended 
you.    C.  H.  Bohrig. 

After  the  writing  of  this  letter,  and  after  Kammos  had 
come  from  Dakota  to  attend  the  trial,  the  credit  of  $100  in 
dispute  was  allowed  without  any  further  contest,  and  a  judg- 
ment taken  for  the  balance  of  the  note. 

It  is  no  doubt  true  that  a  mere  misunderstanding  or  dis- 
pute between  the  parties  as  to  the  $100  matter  would  not  be 
ground  for  a  disbarment  of  the  defendant.  But  the  inten- 
tional failure  to  give  credit  therefor  is  an  entirely  different 
matter. 

The  accusation  as  to  the  Truair  matter  accuses  defend- 
ant with  encouraging  the  commencement  of  actions  from 
motives  of  passion  or  interest,  and  with  immoral  conduct  in 
connection  therewith. 

As  to  the  first  part  of  this  charge,  the  evidence  tends  to 
show  that  Mrs.  Truair  was  a  washerwoman,  with  a  drunken 


May  1913]  State  v.  Rohrig.  733 

husband.  She  employed  defendant  to  have  the  husband  sent 
to  the  hospital  for  inebriates.  After  her  husband  had  been 
sent  away,  defendant  importuned  her  to  let  him  bring  an 
action  for  divorce,  urging  that  she  was  a  bright  woman  and 
ought  not  to  live  with  her  husband;  that  if  he  came  back 
he  would  be  liable  to  kill  her,  and  that  he  had  threatened 
to  kill  her;  that  if  she  was  free  from  him  he  could  not  hurt 
her.  She  at  first  refused  to  allow  defendant  to  bring  the  suit, 
informing  defendant  that  her  husband  was  a  good  man  when 
sober.  Later  defendant  brought  suit  for  her,  and  a  decree  of 
divorce  was  granted,  upon  payment  of  costs.  After  the 
divorce  was  obtained,  she  told  defendant  she  did  not  want  a 
divorce,  and  refused  to  pay  the  costs.  Defendant  opposed 
her  in  her  efforts  to  have  the  divorce  decree  annulled,  and 
she  employed  another  attorney  for  that  purpose.  Defendant 
told  her  she  could  not  live  with  her  husband,  unless  the  costs 
were  paid. 

Defendant  denies  any  improper  conduct  in  the  matter. 
Mrs.  Truair  is  corroborated  in  some  of  the  essentials  of  her 
story  in  regard  to  the  divorce  proceedings  by  defendant's 
letters  to  her.  She  also  testifies  that  she  told  him  she  was 
pregnant,  and  that  he  suggested  that  he  get  medicine  for  her 
to  produce  an  abortion;  that  at  different  times  he  requested 
her  to  permit  sexual  intercourse,  which  she  refused ;  and  that 
he  took  improper  liberties  with  her  person.  All  these  matters 
are  denied  by  defendant. 

We  are  satisfied  from  the  evidence  that  defendant  did 
encourage  the  commencement  of  this  action,  as  charged.  It 
was  his  duty  not  to  do  so.  Code,  section  317.  In  telling  Mrs. 
Truair  that  she  could  not  live  with  her  husband,  unless  the 
costs  in  the  divorce  case  were  paid,  defendant  must  have 
known  the  payment  of  the  costs  would  have  made  the  divorce 
absolute,  and  that  it  would  have  been  improper  for  her  to  live 
with  her  husband  after  the  divorce. 

At  the  conclusion  of  the  state's  evidence,  it  was  per- 
mitted to  amend  the  accusations  to  meet  the  proof  by  adding 
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Nos,  13  and  14.  This  was  objected  to  by  the  defendant, 
on  the  ground  that  such  amendment  raised  new  issues,  and 
that  he  was  taken  by  surprise.  No  continuance  was  asked. 
We  think  no  new  issue  was  presented.  The  amendment 
simply  made  more  specific  the  charges  which  had  already  been 
made  in  the  original  pleadings. 

The  trial  court  found  defendant  guilty  of  all  the  charges 
as  to  his  alleged  adultery  with  Mrs.  Edmunds  and  Mrs.  Tarr- 
and  his  solicitation  and  conduct  with  Mrs.  Truair.  In  view 
of  our  findings  as  to  the  other  charges,  it  will  not  be  necessary 
to  go  into  the  evidence  in  detail  as  to  these.  We  are  at  a 
disadvantage  in  not  having  seen  and  heard  the  witnesses,  but 
if  an  affirmance  depended  on  these  transactions  we  would 
hesitate  in  finding  defendant  guilty  of  any  of  them.  The 
transactions  are  alleged  to  have  occurred  in  defendant's  office. 
They  are  all  denied  by  the  defendant.  The  Edmunds  woman 
testifies  that  the  defendant  had  sexual  intercourse  with  her  a 
number  of  times;  but  she  was  not  a  pure  woman,  and  she  is 
not  corroborated.  She  was  angry  at  defendant  because  of 
his  other  treatment  of  her. 

Mr.  Tarr  says  he  went  to  defendant's  office  and  found 
his  wife  and  defendant  in  a  compromising  isituation.  He  is 
not  corroborated.  He  was  an  old  man,  whose  young  wife  had 
commenced  divorce  proceedings  against  him.  Defendant  was 
her  attorney.  Tarr  does  not  testify  that  he  saw  them  in  the 
act  of  sexual  intercourse,  but  that  they  were  in  defendant's 
private* office,  and  defendant  had  his  coat  and  vest  off;  that  it 
was  a  hot  day.  He  claims  the  office  door  was  locked,  but 
this  is  denied  by  defendant.  On  the  day  of  this  alleged  trans- 
action Tarr  had  been  arrested  at  the  instance  of  his  wife; 
defendant  acting  as  her  attorney.  He  says  that  before  he 
went  to  defendant's  office  he  had  suspicions  against  his  wife 
and  defendant,  and  he  wanted  to  see  what  they  were  doing, 
expecting  and  determined  to  find  them  in  a  compromising 
position ;  that  he  had  his  mind  made  up  that  she  was  up  there 
for  improper  intercourse  with  defendant. 
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Mrs.  Truair  is  not  corroborated  as  to  defendant's  im- 
proper solicitations.  Defendant  was  in  his  own  ofBice,  where 
he  had  a  right  to  be  and  to  receive  his  clients.  It  would  be 
dangerous  to  say  that,  under  such  circumstances,  the  crime 
of  adultery  had  been  established  with  Mrs.  Tarr  and  Mrs. 
Edmunds.  If  this  were  enough,  a  reputable  lawyer  might  be 
at  the  mercy  of  such  clients.  But  the  fact  that  so  many 
witnesses  have  testified  to  such  facts  should  be  considered, 
with  all  the  other  evidence  in  the  case,  as  bearing  on  defend- 
ant's moral  character,  even  though  the  specific  charge  of 
adultery  as  to  each  one  is  not  made  out. 

In  this  connection  we  ought  to  say  that  defendant  intro- 
duced a  number  of  apparently  reputable  witnesses,  who  testi- 
fied as  to  defendant's  good  moral  character,  or  his  reputation 
in  that  respect.  Notwithstanding  this,  we  are  satisfied  from 
this  record  that  defendant  is  not  a  man  of  good  moral  char- 
acter. If  the  defendant  was  now  presenting  himself  to  this 
court  for  admission,  and  we  had  this  record  before  us,  he 
would  not  be  admitted. 

Among  the  findings  made  by  the  trial  court  are  the  fol- 
lowing: *'That  defendant  has  shown  himself  to  be  and  is 
lacking  in  common  honesty ;  that  he  has  shown  himself  to  be 
and  is  lacking  in  general  -good  moral  character ;  that  he  has 
committed  extortion  by  threats,  deceit,  and  coercion  against 
his  clients;  that  he  has  been  guilty  of  using  the  criminal 
procedure  of  the  state  of  Iowa  to  force  settlement  of  civil 
claims;  that  he  has  been  guilty  of  stirring  up  litigation  and 
trouble  out  of  passion  and  interest ;  that  he  has  been  guilty  of 
offensive  personalities  towards  parties  and  witnesses  which 
have  been  prejudicial  to  their  honor  and  reputation."  In 
our  opinion,  these  findings  are  all  sustained  by  the  evidence. 

This  opinion  is  already  too  long,  but  there  are  a  number 
of  accusations,  and  defendant  has  challenged  the  sufficiency 
of  the  evidence.  Judgment  of  disbarment  is  so  severe  that  we 
feel  it  to  be  our  duty  to  fully  consider  the  matters  presented 
for  determination.    We  are  aware  of  the  fact  that  lawyers 
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are  often  unjustly  charged  with  improper  conduct  by  defeated 
and  disappointed  clients  and  others.  We  would  protect  the 
members  of  the  profession  from  all  such,  but  when  it  is  satis- 
factorily shown  that  a  lawyer  is  unfit  to  practice  his  profes- 
sion his  license  should  be  promptly  and  unhesitatingly  revoked. 
This  is  necessary  for  the  protection  of  the  court,  the  proper 
administration  of  justice,  the  dignity  and  purity  of  the  pro- 
fession, the  public  good,  and  the  protection  of  clients.  E:c 
parte  Wall,  107  U.  S.  273  (2  Sup.  Ct.  569,  27  L.  Ed.  556) ; 
State  V.  Finn,  32  Or.  519  (52  Pac.  756). 

II.  The  legal  questions  involved  in  this  appeal  are  not 
new  Or  difScult.  Any  unfaithful  or  fraudulent  conduct 
toward  his  client,  showing  the  unfitness  of  the  attorney  to 
handle  the  affairs  of  others,  is  good  ground  for  disbarment. 
State  V.  Howard,  112  Iowa,  256;  4  Cyc.  907. 

Under  our  statute  good  moral  character  is  an  essential 
qualification  for  the  admission  of  an  attorney  to  practice, 
and  he  may  be  removed  whenever  he  ceases  to  possess  such 

character.    State  v.  Mosher,  128  Iowa,  82;  In  re  0 ,  73 

Wis.  602  (42  N.  W.  225) ;  4  Cyc.  906.  The  judgment  and 
order  disbarring  the  defendant  was  fully  justified. — Affirmed. 


Joseph  Waddell,  by  his  next  friend,   C.   F.   Hambrecht, 
Appellant,  v.  Burlington  Basket  Company. 

Iffatter  and  Servant:  negligence:  evidence.  Where  there  is  some 
1  peculiar  danger  arising  from  the  operation  of  a  machine,  which 
an  experienced  workman  acting  within  the  scope  of  his  employment 
would  not  be  likely  to  appreciate,  he  is  entitled  to  a  warning  by  the 
master.  In  the  instant  case  plaintiff  was  engaged  in  the  operation 
of  a  saw  set  in  a  slit  of  a  table,  and  in  pulling  a  splinter  from  below, 
which  was  caught  between  the  saw  and  the  edge  of  the  table,  his  hand 
was  drawn  against  the  saw  and  injured.  Held,  that  the  question 
of  whether  this  danger  was  so  open  and  notorious  that  the  plaintiff 
was  guilty  of  negligence,  or  such  as  to  relieve  the  employer  of  the  duty 
to  warn  him  of  the  danger,  was  for  the  jury. 
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Same:    An  employer  is  not  liable  for  negligence  because  failing  to  warn 

2  a  workman  of  a  danger  incident  to  the  performance  of  duties  as- 
signed to  another,  and  entirely  outside  the  scope  is  his  own 
employment. 

Same:    guabding  machineky:     negligence:     evidence.     The  statute 

3  requiring  that  saws  with  which  workmen  are  employed  shall  be 
guarded  contemplates  that  such  guards  as  are  practicable,  an4  will 
not  materially  interfere  with  the  efficient  use,  shall  be  placed  near  or 
over  them  in  such  manner,  and  shaU  be  of  such  material,  as  wiU  pro- 
tect employees  using  the  same  or  coming  in  proximity  therewith  from 
being  injured  thereby.  In  the  instant  case  the  failure  of  defendant 
to  protect  the  saw  by  a  covering  from  all  sides,  three  sides  being 
protected,  was  not  the  proximate  cause  of  plaintiff's  injury. 

Appeal  from  Des  Moines  District  Court. — ^Hon.  W.  S. 

WiTHROw,  Judge. 

Friday,  February  14,  1913. 

From  judgment  on  directed  verdict  for  defendant,  the 
plaintiff  appeals. — Affirmed. 

HubbeU  &  Hubbell  and  Wade,  Butcher  <&  Davis,  for 
appellant. 

Clark  &  Hutchdnson,  for  appellee. 

Laod,  J. — The  defendant  operates  a  basket  factory,  and 
in  June,  1911,  employed  plaintiff,  then  eighteen  years  of 
age  past,  to  work  at  what  seems  to  have  been  called  the  ''gang 
saw  table."  This  table  was  about  four  feet  wide,  and  a  little 
longer  than  wide.  The  frame  was  of  iron  and  about  two  and 
one-half  feet  high,  with  a  top  which  was  adjustable,  being 
raised  or  lowered  by  a  crank,  so  as  to  adjust  the  saws  to 
boards  of  different  thickness.  There  was  a  slit  near  the  center 
of  the  table  lengthwise  about  fifteen  inches  from  the  south 
side,  through  which  three  saws  attached  to  a  shaft  below 
revolved.    These  saws  were  fourteen  inches  in  diameter,  and 
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about  one-fourth  of  an  inch  apart,  and  ordinarily  extended 
above  the  top  three  or  four  inches.  They  were  properly 
covered  above.  A  roller  carried  the  boards  or  timber  into  the 
saws,  and  as  they  were  sawed  in  strips  the&e  were  carried 
through  to  the  other  end.  There  was  an  opening  into  the 
floor  below  into  a  suction  pipe  through  which  the  sawdust 
was  drawn  ot^t  of  the  building  by  fans.  Boards  were  at  either 
end  to  run  the  sawdust  down,  and  on  the  north  side  the  space 
was  covered  with  gearing.  On  the  south  side  there  was  an 
iron  below  the  top  extending  down  about  five  inches,  and 
one  at  the  bottom,  also  five  inches  wide,  about  two  and  one- 
half  inches  above  the  floor.  Plaintiff  testifies  that:  **At  the 
south  side  of  the  table  there  was  a  leg  five  inches  wide  coming 
down  from  each  corner.  Then  there  is  the  circular  part 
of  the  frame  about  two  or  two  and  one-half  inches  from  the 
floor;  that  is,  five  inches  wide  going  from  leg  to  leg.  This 
is  on  the  south  side  of  the  table,  or  right-hand  side  of  the 
table  as  I  stood.  There  is  also  a  frame  in  the  center  of  the 
machine  between  the  legs.  It  goes  down  from  the  top  of  the 
frame  to  the  lower  frame.  This  is  five  inches  wide — same 
width  as  the  legs.  There  is  also  a  cross-piece  at  the  south 
end  running  from  the  bottom  of  the  west  leg  up  to  the  top 
of  the  east  leg.  This  cross-piece  is  an  inch  wide."  He  testi- 
fied that  otherwise  the  south  side  was  open,  but  Fneske  that 
it  was  covered  by  boards  set  in  grooves.  Fneske  fed  the  strips 
as  they  came  through,  and  plaintiff  placed  them  on  a  truck, 
and  handed  any  part  not  sawed  back  for  Fneske  to  run 
through  again.  The  plaintiff  explained  how  the  work  was 
done,  saying  that  Fneske: 

Would  start  a  board  in  at  the  feeder's  side,  and  it  would 
run  against  a  straight  edge  and  the  saws  would  saw  off 
three  pieces,  and  I  would  receive  the  boards  from  the  saw. 
The  feeder  would  be  handling  three  pieces  of  boards  at 
the  same  time;  I  mean  following  each  other.  These  being 
short  pieces  he  would  start  them  in,  and  the  rollers  or 
feeders  would  carry  them  through  to  my  side,     I  would 
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get  the  strips  and  put  them  on  the  truck,  and  throiv  the 
board  back.  Would  take  the  strips  with  the  left  hand  and 
the  board  in  the  right  hand.  ...  At  the  time  I  was  hurt 
we  were  sawing  boards  which  had  all  been  sawed  to  about  two 
inches  wide  and  about  three  inches  thick,  and  about  two  feet 
long.  They  were  making  about  three  or  four  little  slats  out 
of  one  piece;  they  were  coming  right  through  one  after  the 
other,  and  as  they  came  through  I  received  them  and  put 
them  on  the  bucls.  While  I  was  doing  this  work  I  heard  a 
buzzing.  I  reached  down  and  pulled  it  out  I  was  standing 
facing  the  table  at  this  end  (referring  to  the  trial  table),  and 
I  reached  down  like  that  (indicating)  to  get  hold  of  it,  and 
started  to  get  hold  of  it,  and  got  it  loosened  up  a  little  bit, 
and  it  jerked  my  right  hand  up  into  the  saw.  There  was 
nothing  below  there  to  interfere  with  reaching  under  the  saw 
from  the  side ;  nothing  but  the  slanting  board  on  the  end  and 
some  sawdust  in  there.  The  stick  was  wedged  in  next  to  the 
level  between  that  and  the  saw.  I  had  to  reach  under  the  two 
saws.  It  came  down  below  the  saws  about  six.  inches.  (The 
stick  that  was  clogging  the  saw  that  I  heard  buzzing.)  It 
was  leaning  a  little  toward  me.  I  stooped  down  and  reached 
under  the  table,  and  got  hold  of  the  stick  about  six  inches 
below  the  edge  of  the  saw,  and  then  it  all  happened  just  in  a 
second.  I  started  to  pull  the  stick  down,  and  it  just  took  my 
hand  right  up  into  the  saw.  Never  pulled  a  stick  out  of  the 
saws  before,  but  I  have  seen  others  do  it.  I  couldn't  state  his 
name.  I  was  a  stranger  there.  Fneske  was  the  only  one  that 
worked  about  the  saws  while  I  was  there.  I  have  seen  him 
pull  these  sticks  out  of  the  saws  at  other  times;  I  can't  say 
how  many  times.  I  couldn't  very  well  describe  the  stick  I 
started  to  pull  out.  I  know  it  was  about  six  inches  below  the 
saws.  I  believe  it  was  a  circular  piece.  .  .  .  When  I 
reached  in  there  to  get  hold  of  the  stick,  Mr.  Fneske  was  at 
the  other  end  of  the  table.  He  said  nothing  to  me^  and  I 
saw  him  do  nothing.  I  didn't  see  him  attempt  to  shut  off 
the  power.  It  wasn't  stopped  after  I  was  struck  to  my  knowl- 
edge. I  went  to  the  hospital,  and  was  operated  on  by  Dr. 
Lundy.    The  doctor  cut  off  the  two  middle  fingers. 

The  witness  further  testified  that  Fneske  adjusted  the 
table,  and  fed  the  boards  in  alongside  of  the  guide  on  the 
north  side,  which  was  a  piece  of  iron  or  steel,  smooth  and 
straight  so  as  to  maintain  a  straight  edge  upon  the  wood. 
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The  saws  were  adjustable  and  Fneske  adjusted  them ;  in  doing 
BO,  he  would  have  to  remove  the  blades,  and  in  doing  this 
would  take  a  piece  out  of  the  table.  There  was  a  cross- 
section  of  the  top  of  the  table  fixed  so  it  could  be  taken 
out  to  adjust  the  saws.  ...  At  the  right  hand  of  Fneske 
as  he  was  feeding  the  machine  was  the  belt  shifter  and  lever, 
coming  down  from  the  countershaft  from  which  he  started 
and  stopped  the  saw.  .  .  .  John  Fneske  did  all  the  work 
about  the  saw  except  the  taking  of  the  boards  away  as  was  here- 
tofore explained  which  was  done  by  me. 

On- cross-examination  the  witness  testified  further  that, 
when  he  heard  '^ whirring  noise  or  buzz  of  some  kind,"  he 
looked  and  saw  the  sliver  next  to  the  guide,  and  stepped 
around  the  comer  of  the  table,  ^4ooked  under  the  frame, 
looked  clear  under  there,  and  saw  the  saws  revolving  and 
reached  my  left  hand  under  the  saws  to  get  hold  of  the  stick; 
had  a  cotton  glove  on.  I  got  my  hand  down  far  enough  so 
I  could  see  clear  under  the  frame,  and  see  the  saws  and  the 
end  of  the  stick,  and  reached  my  hand  right  under  these 
revolving  saws,  and  got  hold  of  the  end  of  the  stick ;  it  jerked 
my  hand  up  in  there.  This  was  the  first  time  I  ever  did 
that."  As  the  lumber  was  green  the  sawdust  was  usually 
wet,  and  he  had  pushed  it  through  a  hole  with  a  ten-foot 
pole,  and  also  had  frequently  done  so  with  his  hand.  The 
plaintiff  had  had  no  previous  experience  in  the  operation  of 
a  saw,  and  had  been  in  the  employment  of  the  defendant 
but  three  months.  He  appears  to  have  been  of  average  intelli- 
gence. The  superintendent  in  emplojdng  him  told  him  that 
Fneske  would  feed  the  boards  through  the  machine,  and  that 
he  should  take  the  strips  as  they  came  through  the  saws, 
and  put  them  on  a  truck,  and  hand  the  pieces  unsawed  back 
to  Fneske,  so  he  could  put  them  through  a^ain.  He  gave  him 
no  instructions  as  to  anything  save  that  he  should  stand  in 
front  of  the  machine,  and  receive  the  slats  and  boards. 

Such  is  the  evidence  in  so  far  as  material  to  the  deter- 
mination of  the  questions  presented.  The  grounds  of  negli- 
gence all^^d  in  the  petition  were:     (1)     That  defendant 
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failed  to  comply  with  the  statutes  requiring  the  saws  to  be 
properly  guarded;  and  (2)  failed  to  instruct  or  warn  plaintiff 
of  the  dangers  involved  in  the  operation  of  the  saw.  On 
the  other  hand,  it  insisted  that  plaintiff  was  guilty  of  con- 
tributory negligence.  These  propositions  may  be  separately 
considered,  and,  for  convenience,  in  reverse  order. 

I.    It  is  to  be  inferred  from  the  evidence  that  splinters 
were  frequently  caught  between  the  saw  and  the  straight 
edge,  for  plaintiff  testified  that  he  had  seen  Fneske  remove 
1    BfASTEB  AND      ^^^^  ^  ^^^  ^ay  hc  attempted.     That  the 
uSnceTevf-*^    saws  extended  below  the  top  and  revolved 
dence.  ^^g  ^  ^g|j  tnown  to  plaintiff  as  to  the  super- 

intendent, and  he  knew  as  well  as  any  one  the  danger  to  a 
hand  coming  in  contact  therewith.  What  he  may  not  have 
known  was  the  danger  in  pulling  on  a  splinter  from  below, 
of  the  teeth  of  the  saw  catching  it,  and  carrying  the  hand 
•against  the  saws.  An  inexperienced  person  would  not  be 
likely  to  appreciate  the  peculiar  danger  from  this  source. 
Because  of  the  natural  effort  to  retain  the  stick  upon  being 
caught  by  the  saw,  the  hand  likely  would  be  drawn  in,  and 
this  was  a  danger  of  which  plaintiff  might  have  been  found, 
if  acting  within  the  scope  of  his  employment,  entitled  to 
warning.  Wilder  v.  Great  Western  Cereal  Co.,  130  Iowa, 
263.  See,  also,  Martin  v.  Madden  Shingle  Co.,  168  Mich.  175 
(130  N.  W.  615) ;  Mastey  v.  Yillaume  Box  &  Lumber  Co.,  104 
Minn.  186  (116  N.  W.  207) ;  Barg  v.  Bousfield,  65  Minn.  355 
(68  N.  W.  45) ;  Harkins  v.  Veness  Lumber  Co.,  69  Wash.  196 
(124  Pac.  492);  Harney  v.  Railway  Co.,  139  Iowa,  361. 
Doubtless  Fneske  removed  the  sliver  by  jerking  it  quickly 
and  letting  go,  and  thereby  avoiding  the  danger  of  injury 
to  which  plaintiff  was  exposed.  In  other  words,  the  injury 
was  incident  not  so  much  in  what  was  attempted  as  in  the 
manner  of  doing  it,  and,  of  course,  such  a  danger  cannot  as  a 
matter  of  law  be  said  to  have  been  open  and  obvious.  If  the 
plaintiff  in  doing  what  he  did  was  acting  within  the  scope  of 
his  employment,  we  think  the  issue  as  to  contributory  negli- 
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gence  fairly  for  the  jury,  and  the  danger  one  of  which  the 

jury  might  have  found  he  should  have  been  warned. 

II.    A  more  serious  question  is  whether  in  undertaking 

to  remove  the  splinter  the  plaintiff  was  acting  within  the 

scope  of  his  authority.     The  evidence  leaves  no  doubt  but 

that  he  was  neither  directed  to  do  this  nor 
2.  Samb.  ,     ,  ,         ,  ,        . 

to  push  the  sawdust  down  the  pipe  with  a 

stick  or  by  hand,  and  the  fact  that  the  superintendent  in 
directing  him  what  to  do  said  nothing  of  these  matters,  but 
required  him  merely  to  remove  the  slats  to  the  truck,  and 
hand  the  unsawed  part  of  the  board  or  timber  back  to  Fneske, 
tends  to  negative  any  inference  that  he  was  to  do  something 
else.  To  remove  the  splinter  then  was  no  part  of  plaintiff 'q 
duty,  and  the  master  having  instructed  him  specifically  what 
was  required  was  under  no  obligation  to  direct  him  concern- 
ing that  which  neither  of  them  could  well  have  expected  he 
would  undertake.  True,  these  men  were  working  at  opposite 
ends  of  the  same  table  in  plain  view  of  each  other,  but  each 
with  his  particular  duty  assigned.  Fneske  oi)erated  the  saws, 
and  had  previously  removed  the  splinters  as  was  his  duty, 
and  plaintiff  in  attempting  to  do  this  was  quite  as  much 
outside  the  scope  of  his  employment  as  though  he  had  under- 
taken to  operate  the  saws  in  Fneske 's  stead,  or  had  stepped 
to  another  machine  nearby  and  tried  to  do  something  in  con- 
nection therewith.  See  Stodden  v.  Anderson  Mfg.  Co,,  138 
Iowa,  398.  The  defendant  through  its  superintendent  was 
not  required  to  instruct  or  warn  him  of  the  danger  in  doing 
something  for  which  he  was  not  employed;  and,  even  though 
in  a  spirit  of  helpfulness  he  undertook  the  work  not  exacted 
from  him,  he  did  so  at  his  own  and  not  at  the  master's  risk, 
and  therefore  is  not  in  a  situation  to  complain  of  any  omis- 
sion of  his  employer  to  properly  instruct  him.  In  other 
words,  the  defendant  cannot  be  held  to  have  been  negligent 
in  not  instructing  the  plaintiff  of  the  danger  involved  in 
undertaking  to  perform  the  work  of  another,  and  the  trial 
court  rightly  so  held. 
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III.    Nor  do  we  think  it  should  be  said  that  as  to  plain- 
tiff these  saws  were  not  properly  yarded.     They  are  eon- 
ceded  to  have  been  covered  on  three  aides  and  on  top.     The 
8.  BiUE :    Buard-    Only  question  then  is  whether  they  were  prop- 
e?T:"negii-         erly  guarded  on  the  south.     An  iron  plate, 
Since.'  "  as  appears,   extended  from  the   top   of  the 

frame  down  about  five  inches,  and  from  one  leg  to  the  other 
and  one  at  the  bottom  of  the  same  width  two  and  one-half 
or  three  inches  above  the  floor.  The  legs  at  the  corners  were 
about  .five  inches  wide,  and  at  the  center  there  was  an  iron 
plate  which  extended  from  the  top  of  the  frame  down  to  the 
cross-plate  below,  which  was  about  five  inches  wide.  Besides 
there  was  a  cross-piece  from  one  end  running  diagonally 
"from  the  bottom  of  the  west  leg  up  to  the  top  of  the  east 
leg"  about  one  inch  wide. 

The  annexed  photograph  indicates  better  than  words  the 
covering  afforded: 
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The  saws  were  fifteen  inches  back  from  the  south  edge 
of  the  frame.  Manifestly,  an  employee  at  the  table  in  the 
performance  of  his  duties  would  not  ordinarily  come  near 
enough  to  the  saw  below  to  be  drawn  in  contact  therewith 
unless  such  were  his  purpose;  and,  of  course  to  such  a  one, 
the  movable  covering  would  furnish  no  protection,  for  if  bent 
on  reaching  the  saws  the  covering  would  merely  involve 
removal  of  the  covering  in  order  to  reach  them.  Indeed, 
Fneske  testified  that  boards  were  set  in  grooves  in  the  iron 
plates,  and  that  these  covered  the  south  side  at  the  time  of  the 
injury,  and,  if  this  were  so,  plaintiff  must  have  removed  the 
boards  to  do  precisely  what  he  undertook  to  do  in  the  absence 
of  covering,  according  to  his  testimony.  What  difference 
can  it  make  whether  plaintiff  were  injured  in  trying  to 
remove  a  splinter  when  there  was  no  other  guard  on  the 
south,  or  when  there  was  a  guard,  and  he  had  removed  it 
before  the  attempt  to  take  out  the  splinter?  Any  guard  which 
was  practicable  would  not  have  obviated  the  danger  in  actually 
removing  the  splinter  or  have  prevented  the  attempt  from  so 
doing,  though  it  possibly  might  have  served  as  a  danger 
signal.  The  design  of  the  statute  exacting  that  all  saws  shall 
be  properly  guarded  is  that  something  shall  be  placed  near 
to  or  over  them  in  such  a  manner  and  of  such  material  as  to 
protect  employees  coming  in  proximity  therewith  or  using 
them  from  being  injured  thereby.  As  said  in  Kirchoff  v. 
Creamery  Supply  Co,,  148  Iowa,  508,  a  saw  is  ''properly 
guarded  when  the  device  attached  is  of  material  and  con- 
struction, such  as  will  shield  those  operating  it  or  moving 
near  it  from  contact  therewith  when  in  motion,  at  least  when 
practicable  without  unreasonably  interfering  with  the  effi- 
ciency of  the  machine.  If  not  reasonably  suitable  and  cal- 
culated for  this  purpose,  the  cover  is  not  proper,  and  the 
proprietor,  in  omitting  to  obey  the  mandate  of  the  statute, 
is  guilty  of  negligence."  See,  also,  Miller  v.  Cedar  Rapids 
Sash  dk  Door  Co,,  153  Iowa,  735 ;  McCamey  v.  Betiendorf  Axle 
Co.,  156  Iowa,  418.    It  is  apparent  from  the  description  of  the 
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-  table  that  no  other  protection  was  essential  to  shield  those 

ordinarily  working  at  or  coming  in  proximity  to  the  table  from 

^  injury.     The  room  was  filled  with  cdl  sorts  of  machinery, 

'^  and  employees  as  well  as  others  Were  aware  that  this  was 

^  likely  to  be  at  any  table  or  bench,  and  the  defendant  was  not 

^  required  to  anticipate  that  workmen  employed  otherwise  in 

-  approaching  this  one  would  be  likely  to  crawl  or  reach  under 
^  it  so  as  to  come  in  contact  with  the  saws  when  in  motion. 
'-  Green  boards  or  timber  were  sawed  that  the  slats  might  be. 

more  easily  bent,  and  therefore  the  sawdust  was  damp,  and 

it  was  frequently  necessary  to  crowd  it  with  a  stick  or  by 
^  hand  down  the  pipe,  and  it  would  not  seem  to  the  majority 

?  of  the  court  practicable  in  view  of  this  to  stop  to  remove  the 

I  boards  from  the  south  side  every  time  this  was  necessary. 

No  other  shield  then  was  required  to  protect  the  workmen 
i  not  required  to  reach  under  the  table  or  those  coming  near 

t  from  the  danger  of  contact  with  these  saws  extending  below 

it  the  top ;  but,  if  this  were  not  so,  any  guard  that  might  have 

r,  been  devised  would  necessarily  have  to  be  removed  in  extract- 

«  ing  a  splinter,  so  that,  whatever  device -were  employed,  this 

J.  would  not  shield  those  operating  the  saws  or  moving  near 

u  them  from  exposure  to  the  hazard  in  attempting  to  extract 

a  splinter  when  caught  between  the  saw  and  straight  edge. 

Therefore  it  cannot  be  said  that  the  plaintiff's  injury  was 

the  proximate  result  of  any  omission  to  guard  the  saw. 

We  reach  the  conclusion  on  these  grounds  that  the  court 

rightly  directed  the  jury  to  return  a  verdict  for  the  defend- 

ant. — Affirmed. 
0  ^— — ^— — 
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Clay  County,  Iowa,  Appellee,  v.  W.  L.  Meyees,  Admr.  of 
the  Estate  of  Eliza  Williams,  et  al..  Appellants. 


Inflane  penons:    support:  liability  ot  estates:  enforcement.    The 
1    estates  of  insane  persons  are  not  relieved  from  liability  for  their 
^  support  because  such  patients  are  supported  at  public  charge;  and 

f^  where  such  expense  has  been  paid  by  the  county  it  may  enforce  col- 
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lection  from  the  estate  hj  judgment  and  execution  the  same  as  other 
claims  are  enforced. 

Same:     bstatss  of  insank  pibsons:   manaokmknt.     The  governing 

2  principle  in  the  management  of  an  insane  person's  estate  is  the  in- 
terests of  the  insane  person,  rather  than  the  interests  of  those  who  may 
have  a  right  of  succession;  and  the  property  of  the  estate  may  be 
converted  from  realty  into  personalty,  or  from  personalty  into  realty, 
as  the  interests  of  the  lunatic  may  demand. 

Same.    Where  it  appears  to  be  for  the  best  interests  of  an  insane  person 

3  the  court  may  order  the  sale  of  the  homestead,  and  that  the  proceeds 
be  set  apart  and  treated  as  exempt  realty,  until  such  time  as  the 
ward  may  recover  and  for  a  reasonable  time  thereafter. 

Same:    suppokt:  szsmptions:  liabiuty  of  estatk.    Where  the  guardian 

4  of  an  insane  widow,  who  took  nothing  under  her  husband's  will, 
elected  for  her  to  take  her  distributive  share  in  the  husband's  prop- 
erty, and  the  same  was  set  off  so  as  to  include  the  homestead,  which 
was  sold  and  the  proceeds  ordered  to  be  held  hj  the  guardian  as 
exempt  realty  until  her  death,  or  until  a  reasonable  time  after  her 
recovery,  upon  her  death  prior  to  recovery  the  fund  was  no  longer 
exempt,  but  became  assets  of  her  estate  and  subject  to  a  claim  by 
the  county  for  her  support  while  insane. 

Same:    claims:  prefqud^cb.   Where  but  a  single  claim  against  an  estate 

5  is  involved  in  the  litigation  and  there  is  no  reference  to  any  other 
in  the  evidence,  no  issue  of  preference  is  involved  for  consideration. 

Appeal  from  Clay  District  Court. — ^Hon.  A.  D.  Bailie, 

Judge. 

Fbiday,  April  11,  1913. 

Appellee  filed  a  claim  against  the  adminigtrator  for 
$2,347.07  for  the  care  of  deceased  at  the  Hospital  for  Insane. 
The  only  money  or  property  in  the  hands  of  the  administrator 
was  $1,600,  the  proceeds  of  the  sale  by  her  gaardian  of  certain 
real  estate  alleged  to  have  been  her  homestead.  The  trial 
court  allowed  the  claim,  and  held  that  the  money  was  not 
exempt,  and  directed  that  it  be  applied  on  appellee's  claim. 
A  further  statement  of  facts  appears  in  the  opinion.  Defend- 
ants appeal. — Affirmed. 
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Qeo.  A.  Heald,  for  appellants. 

0.  A.  Hammand,  Fred  Jensen  and  Fred  Kirkpatrick,  for 
appellee. 

Pbeston,  J. — ^It  appears  from  the  agreed  statement  of 
facts  that  in  1893  Eliza  Williams  was  adjudged  to  be  insane 
and  committed  to  the  Hospital  for  Insane,  where  she  remained 
until  her  death  in  1911.  In  1894  John  E.  Williams,  her  hus- 
band, died  testate,  leaving  two  children.  A  son  of  said  Eliza 
by  a  former  husband  survived  her.  The  administrator  and 
these  three  children  are  the  appellants.  At  the  time  of  his 
death  John  E.  Williams  owned  one  hundred  and  sixty  acres 
of  land  in  Clay  county,  which  he  occupied  as  his  home  with 
his  family  until  his  death,  except  that  his  wife  had  been  taken 
to  the  hospital.  The  house  and  bams  were  located  on  one 
forty  acres  of  the  land,  but  neither  John  E.  nor  his  wife  had 
ever  selected,  marked  out,  or  plated  their  homestead.  John  E. 
left  a  will,  by  the  terms  of  which  he  gave  to  his  son  Francis 
all  his  real  estate  and  personal  property,  out  of  which  the 
son  was  to  pay  $1,500  to  his  sister.  The  wUl  further  pro- 
vided :  * '  To  my  beloved  wife,  Eliza  Williams,  I  will  nothing 
for  the  reason  that  she  is  now  in  the  Insane  Ai^rlum  at  Inde- 
pendence, Iowa,  and  is  not  expected  to  ever  again  recover  her 
mind,  but  it  is  hereby  ordered  and  desired  by  me  that,  should 
she  again  recover  her  mind  and  need  a  home  and  desire  one 
with  my  son,  then  he  shall  provide  her  a  home  so  long  as  she 
shall  live.**  In  October,  1898,  a  guardian  was  appointed  for 
said  Eliza.  In  December  of  that  year  the  guardian  filed  an 
application  for  that  purpose,  and  was  permitted  to  elect  for 
his  ward  to  take  her  distributive  share,  and  in  February,  1899, 
the  court  entered  a  decree,  after  full  hearing  by  all  parties 
concerned,  setting  off  to  the  said  Eliza  Williams,  insane,  forty 
acres  of  said  quarter  section  as  her  distribuHve  share  and 
homestead.  During  the  pendency  of  this  last  named  action 
a  written  agreement  was  entered  into  between  plaintiff  and 
defendants,  by  which  it  was  agreed  that  said  forty  acres 
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should  be  measured  and  set  apart  to  said  Eliza  as  her  dis- 
tributive share,  and  that  the  parties  consented  and  agreed 
that  the  court  should  apportion  and  set  apart  to  her  the  said 
forty  acres.  The  decree  recognized  the  agreement  and  incor- 
porated it  therein,  and  held  that  the  will  was  void  so  far  as  it 
purports  to  affect  the  rights  of  the  wife. 

In  April,  1899,  Clay  county  filed  a  petition  showing  that 
it  had  paid  out  for  the  support  of  said  insane  person  $1,067.63, 
and  asking  that  the  court  order  the  same  paid  out  of  the 
funds  of  the  estate  of  said  insane  person,  and  at  the  September 
term,  1899,  the  court  piade  an  order  directing  that  the 
guardian  pay  from  time  to  time  into  the  treasury  of  the 
county  the  income  from  said  real  estate,  over  and  above 
the  costs  and  expenses  of  guardianiship.  In  1900  the  guardian 
made  application  to  sell  this  real  estate,  an  order  of  sale 
was  made,  and  the  property  was  sold  to  Francis  Williams, 
which  sale  was  approved  and  deed  issued.  In  1906,  in  an 
action  in  which  the  three  children  were  parties,  the  court 
entered  a  decree  in  regard  to  the  prior  proceedings  had  and 
the  sale  of  the  forty  acres,  decreed  that  the  sale  was  involun- 
tary, and  that  the  money  and  funds  in  the  hands  of  the 
guardian  in  the  sum  of  $1,600,  being  the  proceeds  of  the  sale 
of  said  real  estate,  is  exempt  in  the  hands  of  the  guardian, 
and  ordered  that  said  $1,600  should  be  held  and  treated  as 
exempt  realty  until  the  death  of  said  Eliza  Williams,  or  until 
such  time  as  she  may  recover  from  her  insanity,  and  a  reason- 
able time  thereafter.  In  this  case,  and  before  the  decree, 
the  county  withdrew  its  application  without  prejudice  as  to 
said  $1,600  and  the  decree  provided  that  nothing  therein 
should  be  construed  as  affecting  adversely  the  interests  of 
the  county  in  the  estate  of  said  insane  person  in  case  of  her 
recovery  or  decease,  and  that  nothing  therein  should  be  held 
to  affect  adversely  any  interests  of  the  three  children,  which 
they  then  had,  or  might  thereafter  acquire  to  said  real  estate. 

Said  Eliza  Williams  was  an  insane  person  from  the  time 
of  her  commitment  to  the  hospital  until  her  death.    W.  L. 
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Meyers,  a  son  of  said  Eliza,  is  the  administrator  of  her  estate. 
At  her  death  the  guardian  paid  said  $1,600  to  the  administra- 
tor. Said  $1,600  was  the  only  property  of  said  deceased  at 
the  time  of  her  death.  It  is  conceded  that  Clay  county  has 
a  claim  against  her  estate  for  $2,347.07  for  the  expense  for 
her  keeping  at  the  state  hospital.  Prior  to  the  sale  of  the  land 
the  court  had  ordered  the  income  expended  for  the  benefit 
of  the  ward ;  after  the  sale  the  interest  and  income  were  dis- 
posed of  in  like  manner,  but  the  principal  sum  of  $1,600  was 
kept  intact. 

It  is  claimed  by  appellants  that  the  court  erred  in  find- 
ing that  the  money  in  the  hands  of  the  administrator  was  not 
exempt  from  execution,  and  erred  in  ordering  it  to  be  applied 
on  payment  of  plaintiff's  claim.  Appellants  claim  that  the 
proceeds  of  the  sale  of  the  forty  acres  still  retain  a  home- 
stead character,  and  are  exempt  from  the  payment  of  the 
debts  of  said  Eliza  Williams.    This  is  the  question  in  the  case. 

The  case  has  been  well  presented  by  counsel  for  both 
sides,  but  neither  have  been  able  to  find  a  case  in  point.  A 
number  of  legal  propositions  are  advanced  and  cases  cited 
in  their  support.  As  to  some  of  these  there  is  no  controversy. 
As  we  view  it,  the  decision  must  turn,  not  so  much  on  the 
law  as  it  relates  to  homesteads  generally,  but  rather  on  the 
effect  of  the  prior  orders  and  decrees  of  the  district  court. 
These  orders  and  decrees  were  not  appealed,  and  are  binding 
on  the  parties. 

Code  section  2297  provides,  in  substance,  that  estates  of 
insane  patients  are  not  released  from  liability  because  such 

patients  are  supported  at  public  charge,  and 

^'  8on8^"bu^"       that  payments  made  by  the  county  may  be 

of 'estates:  en-    collected.     The  collection  of  a  claim  of  a 

forcement.  , 

county  IS  to  be  enforced  by  judgment  and 
execution  as  other  claims.  Gressly  v.  Hamilton  County,  136 
Iowa,  722. 

The  governing  principle  in  the  management  of  the  estate 
is  the  lunatic's  interest,  not  that  of  those  who  may  have 
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eventually  rights  to  succession.     Upon  this  principle,  it  is 
2    Same-  estates    ^*^^<^  ^^^^  *^^  property  of  a  luuatic  may 
sonsl^manale^    ^  converted  from  realty  into  personalty,  or 
ment.  from  personalty  into  realty,  whenever  it  shall 

appear  to  be  for  the  interest  of  the  lunatic  to  make  such 
change,  without  regard  to  the  contingent  interests  of  his  real 
and  personal  representatives.  16  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  589. 

The  court  had  authority  to  sell  this  land,  if  in  its  judg- 
ment it  was  for  the  best  interest  of  the  ward.  The  court 
properly  guarded  the  interests  of  this  unfortunate  ward  who, 

for  eighteen  years,  has  been  supported  at  the 
^*""*  expense  of  the  county,  and  wisely  provided 

that  the  proceeds  '^should  bo  held  and  treated  as  exempt 
realty,  until  the  death  of  said  Eliza  Williams,  or  until  such 
time  as  she  may  recover  from  her  insanity,  and  a  reasonable 
time  thereafter."  Mrs.  Williams  was  not  occupying  the  home- 
stead at  the  time  of  her  husband's  death,  nor  did  she  or  any 
of  the  children  occupy  it  after  his  death. 

The  will  of  her  husband  gave  her  nothing,  but  her 
guardian,  for  her,  elected  to  take  under  the  law.  Her  dis- 
tributive share  was  set  off  to  her  so  as  to  include  the  home- 
,    „  stead.    Before  the  land  was  sold,  she  would 

4.  Same:  sup-  ' 

tionsi^na"^     ^^^^  ^*^  *^®  right,  under  other  conditions, 
ity  of  estate.     ^^  occupy  the  land  as  her  homestead.     She 

did  not,  and  under  the  circumstances  could  not,  occupy  it. 
Had  she  been  sane  and  occupied  the  land  as  a  homestead 
and  sold  it,  she  would  have  had  a  reasonable  time  to  re- 
invest the  proceeds  in  another  homestead,  but,  had  she  not 
so  reinvested  within  a  reasonable  time,  the  exemption  would 
have  been  lost.  The  court  sold  it  for  her,  and  preserved 
her  rights,  as  well  as  it  was  possible  to  do  under  the  cir- 
cumstances, for  her  action  and  election  in  case  of  recovery. 
She  did  not  recover,  and  the  proceeds  were  not  reinvested. 
Nor  was  it  at  any  time  possible  to  do  so  for  her  use  as  a 
homestead.    It  has  been  held  that  the  proceeds  of  the  sale  of 
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a  homestead  are  not  exempt  from  execution  unless  the  sale 
is  for  the  purpose  of  procuring  a  new  homestead,  and  that 
the  burden  of  proof  is  upon  the  party  claiming  the  exemption 
to  show  an  intention  to  reinvest  in  another  homestead. 
E%Lskiiis  V,  Hanlon,  72  Iowa,  37. 

In  the  case  at  bar  it  was  not  possible  for  Mrs.  Williams 
to  form  any  intention  or  to  carry  it  out  because  of  her  in- 
sanity.  The  court  in  its  decree  left  the  matter  in  such  a  way 
as  to  permit  her  within  a  reasonable  time  after  her  recovery, 
if  she  should  recover,  to  exercise  her  right  to  reinvest.  But 
she  did  not  recover.  The  other  alternative  provided  for  in 
the  decree  (her  death)  did  take  place.  The  rights  of  appel- 
lants are  no  greater  than  the  rights  of  the  deceased  ward. 
The  decree  divested  the  funds  of  any  homestead  character 
unless  Mrs.  Williams  should  recover,  and  within  a  reason- 
able time  thereafter  exercise  her  rights  under  the  decree. 
This  was  impossible,  in  view  of  her  death,  and  at  her  death 
the  fund  became  a  part  of  the  assets  of  her  estate.  The  heirs 
cannot,  after  the  decease  of  their  mother,  come  in  and  claim 
as  exempt  a  fund  which  she  may  not  have  used  to  re-establish 
a  homestead  even  had  she  recovered.  There  is  a  wide  differ- 
ence between  an  actual  homestead,  as  claimed  by  counsel  for 
appellants,  and  a  fund  which  could  be  converted  into  a  home- 
stead only  by  the  election  of  a  person  to  whom  it  belonged, 
and  when  such  election  has  not  been  and  cannot  now  be 
exercised.  We  are  cited  by  appellants  to  Kaiser  v.  Beaton, 
62  Iowa,  463,  and  similar  cases,  but  we  think  they  are  not 
applicable.  In  the  Kaiser  case  a  part  of  the  homestead  was 
condemned  for  railway  right  of  way  purposes,  but  the  build- 
ings were  not  disturbed,  and  the  premises  were  not  deprived 
of  their  character  as  a  homestead.  It  was  held  that  the  money 
paid  by  the  railway  company  was  exempt  for  a  reasonable 
time,  on  the  theory  that  the  owner  is  entitled  to  the  money 
to  repair  or  replace  the  exempt  property,  and  that  he  should 
have  a  reasonable  time  to  so  use  the  money  if  he  sees  fit.  There 
are  cases  where  the  proceeds  are  exempt  the  same  as  the 
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property,  but  for  the  reasons  given  we  think  that  rule  does 
not  apply  to  the  facts  of  the  present  case. 

Other  cases  are  cited  to  the  effect  that  funds  arising 
from  the  insurance  of  exempt  premises  are  exempt,  and  an- 
other to  the  effect  that  where  the  husband  abandons  the  home- 
stead,  and  the  wife  has  been  placed  in  an  asylum,  will  not 
deprive  the  adult  children  of  their  right  to  possession  of  the 
homestead  as  long  as  such  right  remains  in  the  mother,  and 
other  cases  which  have  been  examined,  but  we  think  do  not 
apply  to  the  facts  of  this  case,  and  we  will  not  further  dis- 
cuss them. 

The  suggestion  that  the  judgment  of  the  trial  court 
was  in  effect  to  make  the  claim  of  plaintiff  a  preferred  claim 
JS  not  before  us.  This  question  is  not  referred  to  in  the  agreed 
-    „  ,  ,        statement  of  facts  nor  elsewhere  in  the  record. 

5.  Samb:  clalme: 

preference.  j^  ^^gg  j^q^  appear  that  there  were  any  other 
unpaid  claims.  We  are  of  the  opinion  that  the  judgment 
of  the  district  court  was  right,  and  it  is  Affirmed. 
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Abstracts  of  Title  to  Actions 

ABSTRACTS  OF  TITLE.    See  Real  Propeety. 

ACCOUNTING.    See  Officers. 

ACTIONS. 

Abatement  of  actions.  Where  two  partition  actions  involving  the 
same  parties  and  the  same  land  are  pending  at  the  same  time  pref- 
erence will  be  given  to  the  one  first  commenced  and  the  other  will 
be  abated.    Wray  v.  Wray,  230. 

When  action  deemed  commenced.  An  action  is  not  pending  so  as 
to  be  a  bar  to  another  suit  until  there  has  been  completed  service 
on  all  the  necessary  parties.    Idem* 

Accrual  of  causes  of  action.  Although  a  cause  of  action  accrues  to  one 
fatally  injured  through  the  negligence  of  another,  though  not  in- 
stantly killed,  it  is  also  deemed  to  have  accrued  to  his  personal 
representatives  at  the  same  time.    Flyn  v.  Railway,  571. 

Assignment  of  cause  of  action:  What  included.  The  assignment  of 
a  cause  of  action  for  a  personal  injury  of  all  rights,  title  and  inter- 
est therein,  with  authority  to  the  assignee  to  prosecute  an  action 
for  the  recovery  of  damages  on  accoWt  of  the  wrongful  and  neg- 
ligent acts  of  defendant,  carried  with  it  the  assignor's  full  cause 
of  action,  including  the  right  of  recovery  for  pain  and  suffering 
past,  present  and  future.    Breen  v.  Iowa  Central  Railway  Co.,  537. 

Assignment  of  cause  of  action:  Statute  of  frauds.  An  oral  assign- 
ment of  a  cause  of  action  for  injury  to  land  may  be  by  parol;  and 
where  the  plaintiff  joined  with  his  own  claim  those  of  others  for  a 
similar  injury,  there  was  no  error  in  allowing  proof  of  the  oral  as- 
signments, although  the  petition  did  not  state  the  character  of  the 
assignment.    Estes  v.  Chicago,  Burlington  &  Quincy  Ry.  Co.,  666. 

Dismissal:  Counterclaim:  Jurisdiction.  The  plaintiff  may  dismiss 
his  action  at  any  time  before  answer  or  counter  claim>  and  the  court 
has  no  jurisdiction  to  render  judgment  on  a  counterclaim  filed 
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thereafter,  even  though  plaintiff  may  have  been  actuated  by  fraud 
in  bringing  the  action  and  defendant  gave  verbal  notice  that  a 
counterclaim  would  be  filed.    Hickman  v.-  Hunter,  Judge,  201. 

Dismissal  by  mistake:  Se-instatement.  When  a  trial  notice  was  not 
filed  in  a  cause  requiring  such  notice  to  bring  it  on  for  trial  or  dis- 
position, but  the  cpurt,  laboring  under  the  misapprehension  that  an 
order  had  been  entered  requiring  its  prosecution,  dismissal  of  the 
action  for  want  of  prosecution  was  made  under  such  a  mistake  or 
misapprehension  of  the  facts  as  to  authorize  the  court,  at  a  sub- 
sequent term,  to  set  the  order  aside  and  to  reinstate  the  case. 
National  Loan  &  Investment  Co.  v.  Bleasdale,  529. 

Equitable  defenses:  Foxnm.  Where  an  action  at  law  has  been  prop- 
erly instituted  it  should  be  continued  as  a  law  action,  even  though 
the  defendant  interposes  equitable  defenses  by  way  of  answer, 
counterclaim  or  cross -petition,  which  he  is  entitled  to  have  the 
court  separately  determine;  although  the  rule  is  different  where 
legal  defenses  are  interposed  to  an  equitable  action.  EDer  ▼. 
Newell,  711. 

Surviyal  of  causes  of  action:  Statutes,  The  statutes  providing  for 
the  survival  of  actions  do  not  operate  to  create  new  causes  of  ac- 
tion; but  abrogate  the  common  law  rule  that  the  death  of  a  party 
entitled  to  recover  terminates  the  cause  of  action.  Flynn  v.  Chi- 
cago Great  Western  Railroad  Co.,  571. 

Certiorari  Certiorari  is  the  proper  remedy  to  review  a  judgment 
which  is  void  for  want  of  jurisdiction.  Hickman  v.  Hunter,  Judge, 
201. 

Same:  Costs.  Costs  on  certiorari  should  not  be  taxed  against  the  de- 
fendant judge;  but  where  the  judgment  below  was  annulled  they 
should  be  taxed  against  the  real  parties  in  interest  who  are  in 
court  resisting  the  writ  and  seeking  to  sustain  the  judgment. 
Idem, 

ADVESSE  POSSESSION.    See  Real  Pbopebtt. 

AGENCY.     See  Fraud — Sales— Telbgbaph  and  Telsphonis. 

Fraud  of  a^ent:  Evidence.  One  employed  as  an  agent  to  sell  prop- 
erty at  a  stated  net  price  to  the  owner,  with  a  commission  out 
of  the  amount  received  in  excess  of  such  price,  has  no  authority 
to  buy  it  himself  or  to  sell  it  to  another  with  whom  he  is  inter- 
ested in  the  transaction,  without  the  knowledge  and  consent  of  the 
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owner;  and  any  contract  so  made  in  which  he  is  interested  is  void. 
The  evidence  in  this  case  is  held  to  show  that  defendant  was 
interested  in  the  contract,  as  a  purchaser,  with  another  and  was 
seeking  to  acquire  a  part  of  the  profits,  and  that  the  contract  of 
sale  was  void.    CMeara  v.  Lawrence,  448. 

Commissions:  When  earned.  Wher^  a  real  estate  agent  is  employed 
to  find  a  purchaser  for  property  at  a  stated  price,  and  the  owner 
enters  into  a  valid  contract  of  sale  with  a  purchaser  produced  by 
him  at  the  price  stated,  payable  in  installments,  the  broker  becomes 
entitled  to  his  commission  upon  completion  of  the  contract  and 
payment  of  the  first  installment,  and  is  not  required  to  wait 
therefor  until  full  performance  and  payment  of  the  entire  purchase 
price,  in  the  absence  of  any  agreement  so  to  do.  Overruling  the 
case  of  Snyder  v.  Fidler,  125  Iowa  378.    Nagl  v.  Small,  387. 

Commission  contracts:  Breach:  Instruction.  There  is  a  distinction 
between  actions  for  the  recovery  of  commissions  earned  and  for 
damages  because  of  the  revocation  of  the  agents'  authority;  and 
where  the  action  was  for  commissions,  an  instruction  that  if  plain- 
tiff was  employed  to  sell  the  property  defendant  could  not  defeat 
recovery  by  a  subsequent  attempt  to  revoke  the  agency,  and  that 
if  defendant  was  guilty  of  a  breach  of  the  contract  plaintiff  would 
be  entitled  to  the  amount  he  would  have  earned  had  defendant 
complied  with  the  contract,  was  erroneous.  Knudson  &  Richard- 
son V.  Laurent,  189. 

Sevocation  of  agency:  Action  for  damages.  Generally  an  agent's 
contract  for  the  sale  of  property  on  commission  n^ay  be  revoked 
at  any  time  before  performance,  unless  coupled  with  an  interest, 
which  must  be  something  more  than  the  commission  to  be  earned, 
and  in  case  of  revocation  the  agent's  right  is  to  recover  for  breach 
of  the  contract;  and  to  recover  on  that  ground  he  must  plead  the 
breach.    Idem, 

Commissions:  Production  of  purchaser:  Evidence.  The  evidence  in 
this  action  is  held  insufficient  to  show  that  plaintiffs  furnished  a 
purchaser  ready,  able  and  willing  to  buy  on  the  terms  proposed, 
and  was  therefore  not  entitled  to  recover.    Idem. 

Recovery  of  commissions:  Evidence.  The  evidence  in  this  action  is 
held  to  support  a  finding  that  the  alleged  contract  with  plaintiff 
for  commissions  did  not  contemplate  such  an  agreement  as  was 
afterwards  made  by  the  owner  with  another  person  for  the  sur- 
vey and  sale  of  the  property  in  lots.    May  v.  Brackett,  101. 
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Findings  of  fact:  Conclnaiyeness:  Evidence.  Findings  of  the  eourt 
in  a  law  action  have  the  same  force  as  the  verdict  of  a  jury,  and 
if  they  have  substantinal  support  in  the  testimony  will  be  ac- 
cepted as  conclusive  on  appeal.  In  this  action  to  recover  an 
agent's  commission,  the  evidence  is  held  to  sustain  the  finding  of 
the  lower  court  that  defendant  employed  plaintiff  to  find  a  pur- 
chaser for  his  stock  of  goods,  and  that  plaintiff  found  a  customer 
to  whom  a  sale  was  made.    Prusiner  v.  Holsberg,  45. 

Same:  Production  of  purchaser  able  and  willing  to  buy.  The  fact 
that  an  agent  produces  a  prospective  purchaser  who  is  not  finan- 
cially able  to  buy  without  assistance,  and  the  sale  and  transfer 
was  finally  made  to  such  party  and  another  who  furnished  the 
balance  of  the  capital,  will  not  defeat  the  agent's  right  to  his  com- 
mission, where  the  facts  were  known  to  and  discussed  with  the 
principal  before  the  sale  was  made,  both  by  the  agent  and  the 
purchasers.    Idem, 

ALIMONY.    See  Mabbiags  and  Divobce. 

ANIUALS. 

Dogs:  Right  to  kill:  Statute.  One  may  lawfully  kill  a  dog  only 
when  caught  in  the  act  of  worrying  or  killing  sheep  or  other  do- 
mestic animals,  or  attempting  to  bite  a  person;  so  that  trapping 
and  killing  the  dog  of  another  suspected  of  killing  sheep,  but  not 
caught  in  the  act,  was  not  within  the  protection  of  the  statute. 
Ellis  V.  OUphant,  514. 

Evidence  of  value.  Witnesses  who  knew  the  habits,  traits  and 
character  of  a  dog  are  competent  to  testify  to  its  value,  although 
there  was  no  actual  market  value  for  dogs  in  that  vicinity.    Idem. 

Killing  of  dog:  Instruction.  In  this  action  for  killing  a  dog  in  the 
field  where  previously  several  sheep  had  been  killed  by  dogs,  a 
requested  instruction  that  if  the  dog  in  question  was  one  of  thoee 
engaged  in  killing  the  sheep,  the  jury  should  find  for  defendant, 
was  erroneous  and  was  properly  refused.    Idem, 

Secovry  for  stock  killed  by  dogs:  Election  of  remedies.  One  who 
presents  his  claim  to  the  board  of  supervisors  for  the  loss  of  sheep 
killed  by  dogs,  and  accepts  the  allowance  made  by  the  board  from 
the  domestic  animal  fund,  is  precluded  thereby  from  recovering 
any  further  sum  from  the  person  or  persons  whose  dogs  did  the 
killing.    Idem. 
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Evidence.  A  mere  scintilla  of  evidence  in  support  of  an  issue  is  not 
sufficient  to  carry  it  to  the  jury.  In  the  instant  case  the  evidence 
was  insufficient  to  require  submission  of  a  claim  for  the  diifer- 
ence  between  the  amount  allowed  by  the  supervisors  for  sheep 
killed  by  dogs  and  their  actual  value,  even  if  it  were  recoverable 
against  the  owner  of  one  of  the  dogs.    Idem, 

APPEAL.    See  Bonds— -Eeal  Property. 

Additional  abstracts.  Where  the  state  filed  an  additional  abstract, 
and  to  meet  it  the  defendant  also  filed  an  additional  abstract  and 
made  a  further  argument,  and  the  transcript  of  the  evidence  was 
certified,  appellant's  motion  to  strike  the  state's  abstract  will  be 
overruled.     State  v.  McClure,  351. 

Citation  of  authorities:  Duty  of  Counsel.  In  refraining  from  citing 
authorities  in  support  of  a  contention  urged  on  appeal,  on  the 
theory  that  the  court  knows  its  own  decisions,  of  which  there  are 
a  great  number,  counsel  fail  in  performing  their  full  duty  to  aid 
the  court  in  determining  the  questions  presented.  Goulding  v. 
Shonquist,  647. 

Failure  to  Argue:  Waaler.  A  question  which  is  neither  presented 
nor  argued  by  counsel  in  their  briefs  will  not  be  considered  on 
appeal.    See  v.  Carbon  Block  Coal  Co.,  413. 

Findings  of  trial  court:  Conclusiveness.  The  rule  that  the  appel- 
late court  will  defer  to  the  findings  of  the  trial  court  on  disputed 
matters  of  fact  does  not  apply  where  the  entire  controversy  is 
based  upon  the  interpretation  of  writings,  the  contents  of  which 
is  in  no  manner  disputed.    Knox  v.  Murray,  171. 

Justice  of  the  peace.  An  appeal  lies  from  the  action  of  a  justice  of 
the  peace  in  discharging  a  garnishee,  where  the  amount  in  contro- 
versy is  sufficient  to  authorize  an  appeal.  Simitz  v.  Schaapveld, 
588. 

Abstract:  Motion  to  strike.  Where  the  appellant's  abstract  failed 
to  disclose  that  the  note  sued  on  contained  a  provision  consenting 
to  the  jurisdiction  of  the  justice,  but  upon  a  certification  of  the 
papers  such  a  note  appeared,  the  motion  to  strike  appellee's  ab- 
stract was  overruled.    Idem. 

Verdict:  Conclusiveness.  The  credibility  of  witnesses  and  the 
weight  to  be  given  their  testimony  are  questions  for  the  jury,  and 
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where  from  the  entire  record  there  is  substantial  ground  for  hon- 
est minds  to  differ,  the  appellate  court  will  not  interfere  with  the 
verdict.    Pekarek  v.  Meyers,  206. 

ARGUMENT.    See  Nxw  Tbial. 

ASSAULT.    See  Daicaoks. 

ASSUMPTION  OF  RISK.    See  Nbolioengx. 

ATTACHMENT. 


Counterclaim:  Costs.  The  amount  expended  by  a  non-resident  de- 
fendant in  attending  court  and  defending  an  attachment  suit 
cannot  be  taxed  as  costs  incident  to  a  judgment  on  his  counter- 
claim; it  can  only  be  recovered  as  an  item  of  damage  in  an  action 
on  the  attachment  bond.    Hickman  v.  Hunter,  Judge,  201. 

Damages:  Allowance  of  attorney's  feea.  To  justify  the  allowance 
of  attorney's  fees  as  an  element  of  damage  in  procuring  the  re- 
lease of  an  attachment,  it  must  appear  not  only  that  the  services 
were  reasonably  necessary,  but  the  reasonable  value  of  the  serv- 
ices must  also  be  shown.    Waltham  Piano  Co.  v.  Freeman,  567. 

Garnishment:  Election  of  remedies.  A  creditor  may  attach  land 
sold  by  his  debtor  and  at  the  same  time  garnish  his  vendee;  and 
the  garnishee  cannot  defeat  the  garnishment  on  the  ground  that 
the  attachment  was  an  election  by  which  the  creditor  was  bound, 
where  the  creditor  confined  himself  to  his  rights  under  the  gar- 
nishment.   State  Bank  v.  Young,  375. 

Garnishment:  Burden  of  proof:  Instmction.  An  instruction  in 
garnishment  proceedings  that  the  plaintiff  has  the  burden  of  show- 
ing that  the  garnishee  was  indebted  to  the  defendant  was  a  suf- 
ficient statement  that  the  liability  of  the  garnishee  cannot  be 
presumed.     Idem. 

Liability  of  Garnishee:  Instruction.  An  instruction  that  the  gar- 
nishee is  entitled  to  have  any  money  paid  or  property  delivered  to 
the  debtor  prior  to  the  garnishment  offset  against  his  indebted- 
ness to  defendant,  but  that  he  is  not  entitled  to  any  claim  previ- 
ously settled  or  liquidated,  was  not  misleading;  as  the  words 
settled  or  liquidated,  in  view  of  the  evidence,  must  have  been  under- 
stood as  meaning  paid.    Idem, 
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ATTORNEYS'  FEES.    See  Attachment. 

ATTORNEYS. 

Disbarment:  Evidence.  Any  unfaithful  or  fraudulent  conduct  of 
an  attorney,  showing  his  unfitness  to  handle  the  business  of  others, 
is  ground  for  disbarment;  but  in  all  such  cases  the  evidence  must 
be  clear  and  satisfactory.  In  the  instant  case  the  evidence  is 
held  to  show  that  defendant  was  guilty  of  misconduct  in  using 
the  criminal  procedure  to  force  the  collection  of  a  client's  claim; 
that  he  attempted  to  enforce  the  collection  of  exorbitant  fees  for 
services;  that,  acting  alone  or  in  conjunction  with  another  in  the 
same  office,  he  intentionally  failed  to  give  credit  for  money  col- 
lected; that  he  encouraged  the  commencement  of  litigation  from 
motives  of  passion  or  prejudice;  and  that  he  was  not  possessed 
of  a  good  moral  character,  either  of  which  is  sufficient  to  justify 
disbarment  for  the  protection  of  the  court  and  proper  administra- 
tion of  justice.    State  v.  Rohrig,  725. 

BANKS  AND  BANKINO. 

Certificate  of  deposit:  Limitations.  The  provision  in  a  certificate 
of  bank  deposit  providing  for  payment  on  its  return  properly  in- 
dorsed does  not  affect  the  accrual  of  a  right  of  action  thereon; 
as  the  indorsement  is  the  same  as  that  required  by  the  law  mer- 
chant to  be  made  upon  negotiable  instruments,  and  if  presented  by 
the  original  payee  it  needs  no  indorsement,  and  if  by  another  only 
such  indorsement  is  required  as  will  show  title  in  the  holder. 
Thompson  v.  Farmers  State  Bank,  662. 

Same:  Where  a  certificate  of  bank  deposit  was  made  payable  at  a 
fixed  time,  but  with  no  specified  place  of  payment,  the  issuing  bank 
is  under  the  same  obligation  to  seek  the  depositor  and  tender 
payment  as  would  be  the  maker  of  a  promissory  note  with  like 
condition;  and  the  statute  of  limitations  will  commence  to  run  at 
the  date  of  its  maturity.    Idem. 

BANEBUPTOT. 

Dividends:  Application  by  creditor*  The  creditor  of  a  bankrupt, 
whose  claim  is  partly  secured  by  mortgage  and  partly  unsecured, 
may  credit  a  dividend  allowed  on  the  whole  indebtedness  upon 
that  portion  which  is  unsecured,  in  the  absence  of  a  showing  of 
bad  faith  on  the  part  of  the  creditor.  In  the  instant  case  the 
application  of  the  whole  dividend  to  the  unsecured  portion  of  the 
debt  was  proper.    Mahaska  Ck)unty  State  Bank  v.  Brown,  677. 
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BILL  OF  REVIEW.    Bee  Equity. 

BILL  OF  SALE.    See  Salbs. 

BONDS. 

Snperaedeas  bond:  Scope  of  obligatioiL  A  bond  given  to  stay  the 
enforcement  of  a  judgment  pending  a  hearing  upon  certiorari,  like 
other  contracts,  must  be  construed  in  the  light  of  the  circumstances 
calling  it  into  existence,  its  purpose  and  the  statute  authorizing 
it:  So  that  a  bond  given  to  stay  a  judgment  for  contempt,  pro- 
viding that  defendant  would  appear  and  submit  to  the  final  order 
of  the  supreme  court  or  of  the  district  court  in  the  matter,  in- 
cluded his  appearance  and  submission  to  the  judgment  for  con- 
tempt, and  was  not  merely  an  obligation  of  the  sureties  for  the 
payment  of  the  costs  in  the  certiorari  proceedings  and  the  per- 
formance by  defendant  of  any  further  order  of  either  court  in 
that  proceeding;  as  the  certiorari  proceeding  is  no  more  than  a 
means  of  reviewing  the  judgment  for  contempt,  which  grew  out 
of  and  was  a  part  of  that  action.    Muscatine  County  v.  Oliver,  417. 

Same:  An  affirmance  in  certiorari  proceedings  of  a  judgment  for 
contempt  entered  by  the  trial  court  makes  the  same  a  judgment 
of  the  supreme  court,  within  the  provisions  of  a  supersedeas  bond 
obligating  the  sureties  to  satisfy  the  judgment  rendered  against 
the  petitioner  on  certiorari.    Idem. 

Same:  A  bond  given  to  stay  a  judgment  for  contempt  pending  certi- 
orari proceedings,  providing  that  defendant  should  appear  and 
submit  to  the  judgment  of  the  court,  includes  the  obligation  to 
pay  the  judgment  for  contempt,  costs  and  attorney's  fees.    Idem, 

BOUNDASISS,    See  Beal  Propebtt. 
BRIDGES.    See  Highways. 
BROKERS.    See  Agkncy. 
BUILDING  CONTRACTS.    See  Schools. 

OABRIEKS. 

Transportation  of  livestock:  Negligence:  Burden  of  proof:  Evi- 
dence* One  claiming  that  an  animal  delivered  to  an  express  com- 
pany for  transportation,  and  which  died  from  ezoessive  heat  while 
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being  conveyed  to  the  station,  has  the  burden  of  showing  that  its 
death  was  the  result  of  defendant's  negligence.  Iiv  the  instant 
case  the  evidence  is  insufficient  to  sustain  this  burden.  Winn  v. 
American  Express  Co.,  360. 

Negligence:  Presumption.  It  will  not  be  presumed  that  an  animal 
died  from  excessive  heat  as  the  result  of  negligence  on  the  part 
Qf  the  carrier,  while  being  transported  by  it  to  the  station  in  an 
express  wagon,  where  the  owner  accompanied  the  driver,  knew 
all  the  facts  and  the  driver  obeyed  his  directions.    Idem, 

Climatic  conditionB:  Assumption  of  risk:  Bvidence.  The  shipper 
and  not  the  carrier  of  a  fat  hog,  liable  to  be  affected  with  the  heat, 
assumes  the  risk  arising  from  the  climatic  conditions.  The  evi- 
dence in  this  case  fails  to  charge  defendant  with  liability  for  fail- 
ing to  provide  unusual  facilities  for  keeping  the  animal  cool.  Idem, 

CANCELLATION  OF  INSTRUMENTS.    See  Equity— Fraud. 

CERTIOKARL    (See  Actions. 

COLLATERAL  INHERITANCE  TAX.    See  Taxation. 

CHATTEL  MORTOAGES. 

Description:  Insufficiency.  The  recording  of  a  chattel  mortgage, 
containing  a  description  of  property  which  is  so  indefinite  and 
uncertain  that  the  property  could  not  be  identified  without  the 
aid  of  actual  knowledge  of  the  same,  will  not  afford  constructive 
notice  to  anyone.  In  the  instant  case  the  mortgagor  owned  a 
large  number  of  cattle  answering  the  description  in  different  mort- 
gages, each  covering  a  portion  of  the  number,  and  there  was  noth- 
ing done  to  segregate  or  otherwise  identify  those  intended  to  be 
covered.  Held,  insufficient  for  description.  Simon  Casady  &  Co. 
v.  German  Savings  Bank,  149. 

Sale  of  mortgaged  property:  Lien  on  proceeds.  Plaintiff  and  de- 
fendant held  mortgages  covering  the  same  cattle,  and  a  commis- 
sion merchant  also  held  a  prior  mortgage  on  a  part  or  all  of  them. 
The  mortgagor  shipped  them  to  the  commission  merchants  who 
sold  them,  deducting  the  amount  of  their  mortgage  and  depositing 
the  balance  in  the  bank  to  the  credit  of  the  defendant.  Held, 
that  even  though  the  plaintiff's  mortgages  contained  a  sufficient 
description,  and  the  recording  was  notice  to  defendant,  the  lien 
thereof  did  not  follow  the  funds  into  the  hands  of  defendant. 
Idem. 
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Sale  of  mortgaged  property:  Waiyer  of  Hen.  Where  a  mortgagor, 
after  sale  of  the  property  and  receipt  of  the  proceeds  by  other 
creditors,  borrowed  sufficient  money  to  pay  the  mortgage  debt  and 
forwarded  the  same  to  the  mortgagee  in  payment,  but  the  mort- 
gagee applied  the  same  to  unsecured  debts,  still  insisting  on  the 
right  to  enforce  the  mortgage,  and  thereafter  the  mortgagor  had 
a  settlement  with  the  mortgagee  and  tendered  the  amount  due, 
which  was  refused,  there  was  a  waiver  of  the  mortgage  lien.    Idem. 

COMMISSIONS.    See  Agency. 
CONTEMPT.    See  Bonds. 

00NTRA0T8.    -A.s  Afpbcting  Real  Estate,  See  That  TiTLih— See 

also    COBPOBATIONS — LANDLORD    AND    TENANT — MUNICIPAL    CORPORA- 
TIONS. 

Comxnisdon  merchants:  Breach  of  contract:  Right  to  sue.  A  com- 
mission merchant  to  whom  live-stock  has  been  delivered  for  sale 
can  make  a  valid  contract  of  sale  without  disclosing  his  principal; 
and  unless  his  principal  objects  he  can  sue  in  his  own  name  for 
breach  of  the  contract,  or  for  the  purchase  price.  Smith  &  Son  v. 
Bloom,  592. 

Breach  of  contract:  Defenses:  Review  on  appeaL  The  fact  that  a 
commission  merchant  had  accounted  to  his  principal  for  the  pro- 
ceeds of  a  sale,  which  did  not  include  the  expense  of  reselling  after 
defendant's  breach  of  his  contract  of  purchase,  would  not  consti- 
tute a  defense  to  his  action  for  the  breach;  nor  could  defendant 
raise  this  question  for  the  first  time  on  appeal.    Idem, 

Breach  of  contract:  Right  to  reselL  Where  the  purchaser  of  per- 
sonalty repudiated  the  contract  on  the  theory  that  it  was  invalid 
under  the  statute  of  frauds,  and  refused  to  take  possession  and 
make  payment  at  the  place  where  the  seller  had  attempted  to  make 
delivery,  the  vendor  had  the  right  to  resell  the  property  to  minimize 
the  damages;  and  he  may  recover  the  difference  between  the  con- 
tract price  and  that  received  on  the  resale,  with  his  costs  and  ex- 
penses in  reselling.    Idem. 

Breach:  Evidence:  Admissions.  Where  the  evidence  was  such  that 
the  jury  would  have  been  warranted  in  finding  that  defendants 
sent  plaintiff  to  their  son  as  the  person  authorized  to  close  a  sale 
of  their  property,  statements  made  by  him  as  to  the  contract,  and 
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his  reasons  for  refusing  to  carry  it  out,  were  competent  against 
defendant  in  an  action  for  breach  of  the  contract.  Hc^er  ▼.  Hart, 
234. 

Byidence.  In  this  action  for  breach  of  contract  to  convey  land  the 
evidence  is  held  sufficient  to  take  the  question  of  authority  to  sell 
to  the  jury.    Idem, 

OOUBTS. 

Impossibility  of  performance:  Excuse.  Ordinarily  a  contingency 
arising  which  might  have  reasonably  been  anticipated  and  pro- 
vided against  will  not  excuse  the  performance  of  a  contract;  but 
where  the  impossibility  of  performance  arises  from  a  contingency 
which  could  not,  in  the  exercise  of  reasonable  prudence,  have  been 
provided  against,  and  happening  without  the  fault  of  either  party, 
performance  is  excused.  Mahaska  County  State  Bank  v.  Brown, 
577. 

Decisions:  When  an  adjudication.  Unless  a  proposition  presented 
in  argument  was  made  or  should  have  been  made  an  issue  by 
proper  pleadings,  its  decision  by  the  court  is  not  an  adjudication 
of  the  question  involved.    State  v.  Des  Moines  City  Ry.  Co.,  259. 

COBPORATIONS.    See  Schools. 

Dissolution:  Continuing  liability  for  obHgationa.  Under  the  stat- 
utes of  this  state  a  corporation  cannot  avoid  liability  for  existing 
obligations,  though  unliquidated,  by  dissolution  and  distribution 
of  its  assets  among  its  stockholders,  whether  the  dissolution  be 
voluntary  or  involuntary;  but  it  will  continue  to  exist  for  the 
purpose  of  winding  up  its  affairs.  Wisconsin  Lumber  Co.  v. 
Cable,  81. 

Same:  Service  of  notice.  Service  of  notice  of  an  action  against  a 
corporation  after  its  voluntary  dissolution,  upon  a  stockholder,  who 
was  an  officer  and  director,  and  who  was  the  last  persbn  elected 
Secretary,  was  a  sufficient  service  upon  the  corporation  to  confer 
jurisdiction.    Idem, 

Same:  Liability  of  officers  for  corporate  debts.  Where  the  officers 
of  a  corporation  brought  about  a  voluntary  dissolution  and  distri- 
bution of  the  assets,  and  received  and  retained  a  portion  in  excess 
of  a  valid  claim  against  the  corporation,  they  were  jointly  and 
severally  liable  for  the  amoimt  of  the  claim.    Idem, 

Sale  of  stock:  Guaranty  against  loss.  Where  an  officer  of  a  corpora- 
tion personally  guaranteed  that  a  purchaser  of  stock  would  lose 
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nothing  thereon  for  a  term  of  years,  which  was  an  inducement  to 
the  purchase  of  the  stock,  the  guaranty  amounted  to  a  contract 
of  indemnity.    Kenigsberg  v.  Reininger,  548. 

Contract  of  indemnity:  Conatruction.  Where  the  subject  of  a  con- 
tract is  called  in  question  or  where  there  is  doubt  or  ambiguity 
concerning  the  subject  matter,  the  court,  in  construing  the  same, 
will  consider  all  the  facts  and  circumstances  attending  the  trans- 
action. Thus  where  an  officer  of  a  corporation  contracted  to  in- 
demnify a  purchaser  of  stock  against  loss  within  a  specified  time, 
the  facts  concerning  the  transaction  are  held  to  show  that  the 
indemnity  had  relation  to  the  stock  in  question,  and  that  upon  the 
insolvency  of  the  corporation  within  the  specified  time  the  officer 
was  liable  for  the  loss.    Idem. 

Consideration:  Pleading.  Where  one  purchased  corporate  stock  in 
pursuance  of  the  agreement  of  an  officer  to  indemnify  him  against 
loss,  the  purchase  of  the  stock  was  a  sufficient  consideration  for 
the  contract  of  indemnity.  Moreover  the  contract  of  indemnity 
being  in  writing  a  consideration  is  implied;  and  for  the  same 
reason  the  consideration  need  not  be  alleged  in  an  action  upon  the 
contract.    Idem. 

Pleadings:  Condusion.  Where  the  plaintiff  alleged  that  defendant, 
an  officer  of  the  corporation,  proposed  that  he  should  purchase 
stock  and  that  defendant  would  indemnify  him  against  loss,  all 
of  which  was  done,  and  at  plaintiff's  request  the  stock  was  issued 
by  defendant,  as  secretary  of  the  corporation,  in  the  name  of 
plaintiff's  wife,  the  allegation  that  plaintiff  was  and  is  the  owner 
of  the  stock  was  not  objectionable  as  a  conclusion.    Idem. 

COSTS.    See  Actions — Attachment — Beal  Pbopsbtt. 

COUNTIES.    See  Municipal  Cobpokations. 

COUNTY  TREASURER.    See  Offigbbs. 

CRIMINAL  LAW. 

Robbery:  Evidence.  In  this  prosecution .  for  robbery  the  eyidence 
is  reviewed  and  held  sufficient  to  take  the  question  of  defendant's 
guilt  to  the  jury.    State  v.  Becker,  72. 

Included  offenses.  The  evidence  on  this  prosecution  for  robbery  is 
held  to  raise  the  issues  of  assault  with  intent  to  rob,  and  simple 
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assault,  which  should  have  been  submitted  as  included  offenses. 
Idem. 

Seduction:  Evidence.  On  this  prosecution  for  seduction  the  evidence 
IB  reviewed  and  held  sufficient  to  support  conviction.  State  v. 
McClure,  351. 

Chastity  of  prosecutxiz:  Instructions.  The  instructions  regarding 
the  chastity  of  the  prosecuting  witness,  when  construed  in  the 
light  of  the  evidence,  are  held  proper.    Idem, 

Chaste  character:  Sridence.  Where  there  was  evidence  tending  to 
show  that  prosecutrix,  defendant  and  others  committed  an  inde- 
cent and  immoral  act,  all  the  particulars  of  which  were  allowed  to 
remain  in  the  record,  over  the  objection  of  the  state  that  the  same 
was  immaterial  and  may  have  occurred  after  the  alleged  seduc- 
tion, the  exclusion  of  evidence  touching  any  objection  prosecutrix 
may  have  made  to  the  doing  of  the  act  was  not  prejudicial;  espe- 
cially as  it  appeared  that  the  immoral  act  occurred  after  the 
alleged  seduction,  and  as  it  is  only  the  previous  chaste  character 
of  the  prosecutrix  which  is  in  issue  in  seduction  cases.    Idem. 

Flight  of  defendant.  The  flight  of  one  accused  of  seduction,  after 
knowledge  that  a  warrant  had  been  issued  for  his  arrest,  is  a 
circumstance  tending  to  connect  him  with  the  commission  of  the 
offense.    Idem. 

Artifice:  Evidence:  Instruction.  The  testimony  of  prosecutrix  that 
defendant  promised  to  stay  by  her  if  anything  happened,  praised 
her  good  looks  and  the  like,  was  sufficient  to  authorize  an  instruc- 
tion touching  the  question  of  artifice  used  by  defendant  to  accom- 
plish her  seduction.    Idem. 

Instruction:  Assumption  of  facts.  An  instruction  that  unless  prose- 
cutrix was  induced  to  commit  the  offense  by  defendant's  promise 
of  marriage,  if  any,  or  his  protestations  of  love  and  affection,  if 
any,  he  should  be  acquitted,  was  not  objectionable  as  assuming 
tht^t  defendant  did  promise  to  marry  her,  etc.    Idem. 

DAMAGES.    S®®  Attachment — Highways — Mabruoe  and  Diyobcb 
— Paktition — Telegraphs  and  Telephones. 

Loss  of  future  earning  capacity:  Instruction.  Damages  for  loss  of 
future  earning  capacity  should  be  limited  by  the  court  in  its  in- 
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stnictions  to  such  future  loss  as  the  plaintiff  is  reasonably  certain 
to  suffer.    Breen  ▼.  Iowa  Central  Railway  Co.,  537. 

Measure  of  damages:  Instruction.  Where  an  instruction  is  not  in 
itself  erroneous  error  cannot  be  predicated  on  its  lack  of  specifi- 
cation, in  the  absence  of  a  request  for  a  more  specific  instruction. 
Thus,  in  a  personal  injury  action,  the  instruction  to  allow  such 
sum  as  in  their  judgment  would  fairly  compensate  the  plaintiff  for 
the  injury  sustained,  while  not  as  specific  as  it  might  well  have 
been,  was  not  in  conflict  with  the  true  rule  for  the  measure  of 
damages  in  such  eases.    Idem, 

Future  pain  and  suffering:  Instmctioni.  Only  such  damages  for 
future  pain  and  suffering  should  be  allowed  in  a  personal  injury 
action,  as  are  shown  by  the  evidence  to  be  reasonably  certain;  the 
jury  should  not.be  instructed  to  allow  such  damages  as  the  plain- 
tiff ''may  suffer  in  the  future."    Eacher  v.  Carroll  County,  627. 

Remote  and  speculative:  Assault.  A  telephone  communication  order- 
ing plaintiff  to  take  care  of  her  husband's  cattle  whidh  were  on 
defendant's  premises,  although  in  such  violent  language  as  to 
cause  plaintiff,  who  was  recovering  from  sickness,  great  bodily  and 
mental  pain  and  anguish,  will  not  support  a  recovery  of  damages 
therefor,  because  too  remote,  speculative  and  improbable.  Nor  can 
the  action  be  maintained  on  the  theory  of  assault;  as  mere  words, 
though  directly  spoken,  do  not  constitute  an  assault.  Kramer  v. 
Ricksmeier,  48. 

Verdict:  Interest.  To  justify  the  court  in  reforming  a  verdict  by 
the  addition  of  interest  there  must  be  certain  and  definite  data 
on  which  to  base  its  action;  and  where  the  jury  was  instructed  to 
allow  interest,  and  the  evidence  was  such  that  they  may  have 
included  it  in  their  verdict,  the  presumption  is  that  they  did  so 
and  the  court  was  not  authorized  to  add  it  again.  Hunter  v.  Em- 
pire State  Surety  Co.,  114. 

DBAINAOE. 

Assessments:  Evidence.  A  land  owner  may  show  that  his  land 
within  a  drainage  district  has  not  been  benefited  to  the  extent  of 
his  assessment;  but  where  the  witnesses  so  testifying  did  not  tp.ize 
into  consideration  the  benefits  arising  from  improved  sanitary  con- 
ditions, improvement  of  the  highways  and  other  incidental  bene- 
fits, their  evidence  on  that  question  was  not  conclusive.  Jackson  v. 
Supervisors,  673! 
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Assessments.  In  the  assessment  of  benefits  arising  from  the  estab- 
lishment of  a  drainage  district,  the  supervisors  may  take  into 
accoimt  the  fact  that  an  underground  tile  has  been  laid  across  the 
land  of  one  owner  and  increase  the  assessment  of  that  tract,  be- 
cause of  the  special  benefit  thus  received.    Idem, 

Assessments:  Review.  In  assessing  the  benefits  arising  from  the 
establishment  of  a  drainage  system  a  reasonably  fair  distribution 
of  the  burden  is  all  that  can  be  expected,  and  the  assessment  made 
by  the  supervisors  will  be  confirmed  on  appeal  unless  it  appears 
that  it  was  made  on  an  erroneous  basis,  is  unjust  or  out  of  pro- 
portion to  the  assessment  of  other  tracts.      Idem, 

Obstrnction  of  surface  waters:  Instructions.  A  railway  company  is 
charged  with  the  duty  of  providing  a  reasonably  sufficient  passage- 
way for  the  surface  water  fiowing  across  its  right  of  way,  so  as 
not  to  divert  it  from  its  natural  course;  and  it  must  anticipate 
such  fioods  as  may  ordinarily  occur  as  well  as  unusual  storms,  but 
need  not  provide  against  unprecedented  fioods  which  could  not 
reasonably  have  been  anticipated.  Estes  v.  Chicago,  Burlington  & 
Quincy  Ry.  CJo.,  666.  * 


:M'i:Hi. 


!8.    See  Landlobd  and  Tenant. 


EQUITY. 


Bills  of  review:  Nature  of  same:  Scope  of  remedy.  Under  the  old 
chancery  practice  a  bill  of  review  was  for  the  purpose  of  procuring 
a  reversal,  modification  or  explanation  of  a  decree  entered  in  a 
former  suit,  and  filed  after  the  decree  had  been  signed  and  en- 
rolled; and  a  supplemental  bill  in  the  nature  of  a  bill  of  review 
was  for  the  purpose  of  revising  a  former  decree,  but  was  filed 
before  the  decree  had  been  signed  and  enrolled,  and  an  original  bill 
in  the  nature  of  a  bill  of  review  was  applicable  where  the  interest 
of  the  party  was  not  before  the  court  when  the  decree  was  signed. 
The  bill  of  review  and  the  bill  in  the  nature  of  a  bill  of  review 
were  applicable,  where  the  errors  were  apparent  on  the  face  of  the 
record  and  because  of  matters  dehors  the  record.  Bars  y.  Sawyer, 
Exr'x,  481. 

Kewly  discovered  evidence.  A  bill  of  review  will  lie  for  newly  dis- 
covered evidence  or  for  new  matters  arising  after  entry  of  decree, 
where  the  new  matter  was  not  and  could  not  have  been  discovered 
before  by  the  exercise  of  reasonable  diligence,  where  it  was  ma- 
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terial  and  if  true  would  cause  a  different  result  on  another  trial, 
and  where  it  was  not  merely  cumulative.    Idem, 

Fozms  of  action:  Code  practice.  Under  the  Code  practice  all  forms 
of  action  are  abolished,  but  the  substance  of  the  old  chancery 
practice  still  remains,  and  the  same  relief  as  was  formerly  obtain- 
able by  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill!  of  re- 
view, may  be  had  by  a  proper  pleading  under  the  statute.    Idem, 

Judgments:  Action  for  review.  Where  warrants  issued  for  drainage 
purposes  were  paid  pending  an  action  by  the  owners  of  the  land 
to  restrain  payment  of  the  same  and  delivery  of  the  same  to  the 
contractor,  the  plaintiffs  had  th^  right  to  assume  that  such  pay- 
ment would  be  brought  to  the  attention  of  the  court;  and  where 
payment  was  so  made  without  notice  to  the  court  or  to  plaintiffs, 
and  the  same  was  not  discovered  until  after  decree,  failure  to  dis- 
cover such  payment  was  not  chargeable  to  any  want  of  diligence 
on  the  part  of  plaintiffs,  and  they  were  entitled  to  maintain  an 
action  for  such  relief  as  was  obtainable  by  a  bill  of  review,  or  in 
the  nature  of  a  bill  of  review,  under  the  old  chancery  practice.  Idem, 

Relief:  Compensation.  Where  the  defendant,  pending  an  action  for 
specific  equitable  relief,  places  himself  in  a  position  where  he  can- 
not comply  with  an  order  granting  such  relief,  the  court  will 
grant  relief  by  compelling  compensation  to  be  made.    Idem, 

Cancellation  of  instruments:  Fraud:  Evidence.  While  the  evidence 
of  fraud  in  an  action  to  cancel  a  deed  and  contract  should  be  clear 
and  convincing,  yet  only  a  fair  preponderance  is  required.  Thus 
where  the  fraud  charged  consisted  in  misrepresentation  of  the 
amount  of  incumbrance  upon  the  land  to  be  assumed  by  the  pur- 
chaser, proof  that  the  incumbrance  was  more  than  represented, 
and  reliance  upon  the  statements  of  defendant,  -would  establish 
fraud,  in  an  equitable  action,  and  authorize  rescission.  Severson 
V.  Kock,  343. 

Same:  Rescission:  Evidence.  In  this  action  to  cancel  a  deed  the 
evidence  is  held  to  support  a  finding  that  defendant's  son  owned  a 
half  interest  and  delivered  a  quit  claim  deed  therefor  to  a  third 
party  to  be  delivered  to  plaintiff  upon  certain  conditions,  which 
were  never  performed  by  defendant ;  that  such  third  person  w^as  not 
authorized  to  receive  the  deed  for  plaintiff  and  that  it  was  never 
delivered  to  him,  but  upon  learning  that  defendant  only  owned  a 
half  interest  plaintiff  conveyed  the  land  back,  which  conveyance 
was  accepted,  and  that  there  was  a  rescissipn  of  the  sale.     Idem, 
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Reformation  of  instntineiits:  Eyidenoe:  Suffidency.  In  this  action 
for  reformation  of  a  written  contract  for  the  exchange  of  proper- 
ties, and  to  recover  a  balance  claimed  by  plainjbiff  to  be  due  him, 
the  evidence  is  held  to  show  that  the  contract  as  written  expressed 
the  intention  of  the  parties,  and  that  plaintififs  claim  for  a  balance 
due  was  therefore  properly  denied.    Bumaugh  v.  Walther,  143. 

Specific  perfonnance:  Resdssioii.  Where  a  vendor  of  real  property 
failed  to  furnish  an  abstract  of  title  at  the  time  agreed  upon,  and 
the  purchaser  elected  to  rescind  the  contract,  the  vendor  was  not 
entitled  to  specific  performance  without  showing  a  waiver  of  the 
provision  or  an  excuse  for  his  failure  to  perform,  even  though  time 
was  not  made  the  essence  of  the  contract;  as  the  purchaser  is  not 
required  to  wait  indefinitely  for  performance  by  the  vendor.  Eller 
V.  Newell,  711. 

Specific  perfonnance:  Offer  of  sale:  Acceptance:  Evidence.  In  this 
action  for  specific  performance  of  an  alleged  contract  of  sale,  em- 
bodied in  the  correspondence  of  the  parties,  the  evidence  is  reviewed 
and  it  is  held,  that  the  acceptance  of  the  proposition  to  sell  was 
not  unqualified,  in  that  it  fixed  a  specified  time  for  payment  of  a 
cash  installment,  while  the  offer  contemplated  simply  a  reasonable 
time  in  which  to  make  the  payment,  and  the  acceptance  in  this 
respect  was  a  change  from  the  vendors  offer.  Knox  v.  McMurray, 
171. 

ESTATES  OF  ftfSANE  PERSONS.     See  Insanity. 

ESTATES  OF  DECEDENTS.    See  also,  Wills. 

Ezecntors  and  administrators:  Assignment  of  causes  of  action.  The 
legal  title  to  a  cause  of  action  for  the  death  of  a  person  resulting 
from  the  wrongful  act  of  another  vests  in  the  administrator,  to  be 
held  in  trust  for  the  surviving  spouse,  the  children  and  creditors; 
and  he  may  assign  and  transfer  the  cause  of  action  without  an 
order  of  court,  provided  it  is  done  in  good  faith  and  those  interested 
in  the  estate  are  not  thereby  deprived  of  their  rights.  But  where 
the  assignment  was  to  the  widow,  without  consideration,  and  oper- 
ated to  defeat  the  rights  of  children  in  the  estate,  she  could  not 
maintain  an  action  thereon.  Flynn  v.  Chicago  Great  Western 
Railroad  Co.,  671. 

Claims:  Compromise.  An  administrator  may  in  good  faith  compro- 
mise a  claim  against  the  estate,  but  he  cannot  in  so  doing  rob 
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those  entitled  to  an  interest  in  the  proceeds  thereof  by  giving  the 
same  away.    Idem, 

CUima:  Jurisdiction:  Injunction.  Although  probate  proceedings  are 
distinguishable  from  other  proceedings  they  are  had  in  the  same 
court;  and  where  the  probate  court  has  acquired  jurisdiction  to 
try  and  determine  a  claim  against  an  estate  its  power  continuefl 
until  the  matter  is  finally  disposed  of,  subject  only  to  appellate 
authority,  and  the  district  court  will  not  interfere  with  its  action 
by  injunction;  especially  where  every  matter  pleaded  as  grounds 
for  equitable  relief  may  be  set  up  as  defenses  to  the  claim  in  the 
probate  court,  which  are  there  subject  to  the  same  presumptions 
and  rules  of  evidence.    Mcintosh  v.  Brown,  41. 

CUdnu:  Sale  of  real  estate:  Application:  Delay.  The  title  to  the 
real  property  of  a  decedent  passes  immediately  upon  his  death 
to  his  heirs  and  is  in  no  manner  subject  to  the  call  of  the  admin- 
istrator, except  it  is  required  for  the  payment  of  debts;  and  the 
application  of  the  administrator  to  subject  the  land  to  the  payment 
of  debts  should  be  made  promptly  after  learning  the  necessity  of 
resorting  to  the  land,  otherwise  it  will  not  be  granted  unless  the 
delay  is  excused  by  a  showing  of  equitable  circumstances,  and  the 
excuse  must  appear  in  the  petition  and  proof.  Mere  oversight  or 
neglect  is  not  an  equitable  circumstance  excusing  delay.  Flora  v. 
Brown,  253. 

Judgment  against  administrator:  Conclusiveness  as  to  heirs.  In 
this  case  it  appeared  that  after  the  final  report  and  discharge  of 
the  administrator  certain  creditors,  whose  claims  were  filed  in  time 
but  not  allowed,  brought  an  equitable  claim  against  the  adminis- 
trator alone,  who  appeared  and  defended,  and  a  decree  was  entered 
re-opening  the  estate,  re-instating  the  administrator  and  finding 
that  certain  real  estate  was  liable  for  the  payment  of  claims,  which 
were  thereafter  allowed.  Held,  that  the  decree  was  not  binding 
upon  the  heirs  who  inherited  the  property,  but  were  not  made  par- 
ties to  the  action.    Idem, 

Claims:  Disallowance.  Failure  of  the  administrator  to  either  aDow 
or  disallow  claims  filed  against  an  estate  amounts  to  a  disallow- 
ance  by  operation  of  law.    Idem, 

Claims:  Preference.  Where  but  a  single  claim  against  an  estate  is 
involved  in  the  litigation  and  there  is  no  reference  to  any  other  in 
the  evidence,  no  issue  of  preference  is  involved  for  consideration. 
Clay  county  v.  Meyers,  745. 
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Judgments:  Appeal:  Parties.  Heirs  to  an  estate  who  were  not 
made  parties  to  an  equitable  action  to  re-open  the  estate  and  to 
re-instate  the  administrator  are  not  bound  by  a  decree  to  that 
effect,  or  by  the  subsequent  allowance  of  claims  and  an  order  for 
the  sale  of  land  to  satisfy  the  same;  nor  could  they  appeal  for 
the  purpose  of  correcting  the  decree,  if  erroneous,  when  not  parties 
to  the  action.    Idem. 

Wrongful  possession  of  property:  Order  for  delivery.  The  posses- 
sion of  property  belonging  to  an  estate,  after  refusal  to  comply 
with  the  administrators  demand  to  deliver  the  same  to  him,  is 
wrongful;  and  the  court  may  order  the  same  delivered,  although 
such  possession  may  have  been  rightful  in  its  inception.  In  re 
Estate  Elliott,  107. 

EVIDENCE.    See  Criminal  Law — Partition — Sales — Toets — Tele- 
graphs AND  Telephones. 

ft 

Admissions:  Waiver  of  objection.  Where  an  employer's  physician 
called  at  plaintiff's  home,  several  months  after  he  had  ceased  treat- 
ing plaintiff,  for  the  purpose  of  treating  another  patient,  evidence 
of  a  conversation  between  plaintiff  and  the  physician  regarding  an 
operation  for  his  injury  and  advice  of  the  physician  that  an  opera- 
tion might  not  be  of  any  benefit,  was  erroneous  and  prejudicial  to 
the  defendant;  and  the  fact  that  defendant  subsequently  proved 
that  an  operation  would  not  have  the  effect  contended  for  in  the 
evidence  did  not  render  it  admissible  in  rebuttal;  nor  did  the  fact 
that  defendant  offered  evidence  to  contradict  the  improper  evidence 
waive  the  objection  to  it.    Breen  v.  Railway,  537. 

Age  of  writings.  One  who  has  had  considerable  experience,  or  has 
acquired  skill  by  making  the  subject  a  study,  is  competent  to 
testify  as  an  expert  to  the  age  of  a  writing;  but  the  value  of  his 
evidence  depends  upon  the  character  of  the  ink  used,  the  ^posure 
of  the  writing,  the  kind  and  care  of  the  paper,  and  climatic  influ- 
ences, and  in  the  absence  of  a  showing  of  these  things  but  little 
weight  should  be  given  such  evidence.  Putnam,  Aldrich  &  Putnam 
V.  Hamilton-Stoddard-McCk)rmick,  702. 

Conflicting  evidence:  Submission  of  issue.  Where  the  witnesses  tes- 
tified to  and  identified  the  same  accident,  the  mere  fact  that  they 
differed  as  to  the  exact  time  of  its  occurrence,  while  agreeing  as 
to  the  day,  did  not  create  such  a  conflict  in  the  evidence  as  to 
require  submission  of  the  issue.  Post  v.  Cliicago  '&  Northwestern 
Ry.  Co.,  639. 
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Conclnsioii  of  witness.  A  witness  who  has  observed  the  relations  of 
a  parent  and  child  may  testify  to  the  state  of  affection  existing 
between  them,  though  in  the  nature  of  a  conclusion  drawn  from 
their  acts  and  manifestations  toward  each  other,  which  are  not 
always  possible  of  a  detailed  description.  Markley  ▼.  Western 
Union  Tel.  Co.,  557. 

CrosB-ezaminatiott  of  afSants.  An  insurance  company  has  no  statu- 
tory right  to  have  the  parties  making  proofs  of  death  called  for 
cross-examination  regarding  matters  stated  in  their  affidavits: 
especially  where  the  company  admitted  in  its  answer  the  allega- 
tions regarding  proofs  of  death,  and  the  proofs  were  introduced 
in  evidence  without  objection  and  affiants  were  called  by  plaintiff 
as  witnesses  in  the  case  and  testified  to  the  matters  stated  in  such 
affidavits,  and  full  opportunity  for  cross-examination  was  then 
given  defendant.    McCombs  v.  The  Travelers  Ins.  Co.,  445. 

Expectancy  of  Ufe:  Evidence.  Evidence  of  the  life  expectancy  of 
one  injured  having  reference  to  the  date  of  the  injury  rather  than 
to  the  date  of  trial  was  not  prejudicial  to  defendant,  where  the 
result  of  the  evidence  was  to  prove  a  shorter  period  than  if  it  had 
related  to  the  time  of  trial.  Breen  v.  Iowa  Central  Railway  Oo^ 
537. 

Impeachment  of  witness:  Immaterial  matters.  The  answers  of  a 
witness  on  cross-examination  touching  collateral  and  irrelevant  mat- 
ters are  binding  on  the  party  eliciting  the  same, 'and  he  cannot 
contradict  or  impeach  the  witness  in  that  r^ard.  Gash  v.  Daji- 
iels,  1. 

Interested  witnesses:  Weight.  Self-interest  and  partisanship  should 
be  considered  in  weighing  the  evidence  of  witnesses  and  comparing 
the  same  with  that  of  disinterested  persons.    Cort  v.  Benson,  218. 

Opinion  of  witness.  Where  a  witness  had  fully  and  minutely  detailed 
the  result  of  his  examination  of  a  defective  highway  bridge,  refusal 
to  permit  him  to  give  his  conclusion  as  to  the  condition  of  the 
bridge  was  not  prejudicial;  besides  the  opinion  sought  to  be 
elicited  covered  the  very  question  the  jury  was  to  determine,  and 
for  that  reason  was  inadmissible.    Escher  v.  Carroll  County,  627. 

Privileged  communications.  The  proponent  and  beneficiary  under  a 
will  is  not  competent  to  testify  to  personal  transactions  with  the 
testator.    Cash  v.  Dennis,  18. 

Transactions  with  a  decedent.  A  wife,  as  mortgagee  of  her  deceased 
husband,  is  incompetent  to  testify  to  a  transaction  with  him;  and 
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her  failure  to  so  testify  in  an  action  to  foreclose  the  mortgage 
cannot  be  treated  as  evidence  of  any  wrong  on  her  part  in  con- 
nection therewith.    Gort  v.  Benson,  218. 

Transactions  with  a  decedent.  It  is  only  a  party  interested  in  the 
event  of  the  suit  who  is  incompetent  to  testify  to  transactions 
with  a  decedent.  Thus  in  a  suit  by  an  heir  to  establish  a  trust 
in  land,  based  on  the  claim  that  the  ancestor  paid  the  purchase 
price  while  the  title  was  taken  in  the  name  of  another  child,  an- 
other heir  was  competent  to  testify  to  transactions  between  the 
deceased  ancestor  and  the  grantee.    McGinnis  v.  McGinnis,  394. 

Usage  of  business:  Beliveiy:  Evidence.  In  an  action  for  breach  of 
contract  for  the  purchase  of  a  large  number  of  sheep,  in  which  it 
was  contended  that  there  was  not  a  sufficient  delivery  to  take  the 
contract  out  of  the  statute  of  frauds,  evidence  of  the  usual  man- 
ner in  which  plaintiff,  who  handled  a  great  many  sheep,  selected 
and  set  apart  those  sold  to  a  particular  purchaser  was  competent, 
as  establishing  a  usage  of  the  business,  and  as  bearing  on  the 
question  of  delivery,  although  not  pleaded  as  required  to  authorize 
proof  of  a  pure  custom.    Smith  &  Son  v.  Bloom,  592.    . 

EXECUTION  OF  INSTRUMENTS.    See  Fraud. 

EXPRESS  COMPANIES.    See  Carriers. 

FALSE  REPRESENTATIONS.    See  Fraud. 

FAMILY  EXPENSES.    See  Husband  and  Wife. 

FENCES.    See  Landlord  and  Tenant — Trespass. 

FOREIGN  LAWS.    See  Statutes. 

FORFEITURE.    See  Insurance. 

FRANCHISES.    See  Municipal  Corporations. 

FRAUDULENT  CONVEYANCES.    See  Fraud. 

FBAUD.    See  Agency— Insurance— Telegraphs  and  Telephones. 

• 
Duty  of  agent:    Fraud.    An  agent  is  required  to  deal  fairly  with  his 

principal  in  all  respects;  he  cannot  speculate  on  the  property  of 

his  principal  without  his  knowledge,  and  must  account  to  him  for 

all  profits  realized  on  property  acquired  by  fraud  upon  his  prin- 
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cipal,  regardless  of  whether  the  principal  has  suffered  any  loss  by 
the  transaction.    Braken  v.  Jackson,  424. 

Same:  Evidence.  In  this  action  against  a  real  estate  broker  for 
fraud  the  evidence  is  reviewed  and  held  to  show  that  defendant, 
who  was  employed  to  find  a  purchaser,  fraudulently  procured  a  con- 
veyance of  the  land  to  himself  and  sold  it  to  a  customer  at  a  higher 
price,  thus  authorizing  submission  of  the  issue  of  fraud  and  recov- 
ery of  damages  by  the  owner.    Idem. 

Execution  of  instmment.  Where  a  party  is  able  to  read  and 
has  the  opportunity  to  do  so  but  omits  the  reading  because  of 
statements  by  the  other  party  as  to  the  contents  of  the  instrument, 
his  negligence  will  estop  him  from  claiming  that  the  instrument 
is  not  binding.  But  where  the  instrument  was  incorrectly  read 
to  him  with  a  fraudulent  intent,  or  another  was  fraudulently  sub- 
stituted in  its  place,  or  without  reading  its  terms  was  fraudulently 
misrepresented,  the  defrauded  party,  being  unable  to  read  and 
otherwise  without  laches,  is  not  bound  thereby.  Shores-Mueller 
Co.  V.  Lonning,  95. 

Same:  Evidence.  Although  a  party  may  be  unable  to  read  an  instru- 
ment, his  negligence  in  signing  without  having  it  read,  or  in  failing 
to  take  some  other  precaution  to  ascertain  its  contents,  or  whether 
he  exercised  ordinary  care  and  prudence  in  signing  the  same,  are 
questions  for  the  jury.  Under  the  evidence  in  this  case  the  ques- 
tion of  defendant's  negligence  in  executing  a  guaranty  contract  was 
properly  submitted.    Idem. 

Guaranty:  Defense  of  fraud:  Burden  of  proof.  Where  a  guarantor  of 
the  performance  of  a  contract  admitted  its  execution  and  its 
breach,  the  burden  was  on  him  to  prove  that  his  signature  to  the 
guaranty  was  obtained  by  the  fraudulent  representation  that  the 
paper  he  signed  was  not  a  guaranty,  but  a  mere  statement  concern- 
ing the  reputation  and  character  of  the  obligor.    Idem. 

False  representations:  Duty  of  purchaser  to  investigate.  Where  a 
grantor  makes  a  positive  affirmation  that  he  is  owner  in  fee  of  the 
property;  that  the  incumbrances  do  not  exceed  a  certain  amount; 
that  an  existing  mortgage  was  a  first  lien  and  could  be  carried  in- 
definitely at  a  certain  rate  of  interest,  all  of  which  were  untrue, 
the  purchaser  may  rely  thereon  and  is  not  held  to  an  examination 
of  the  records  to  ascertain  the  correctness  of  the  statements,  al- 
though the  conveyance  was  by  quit  claim  deed;  and  when  made  for 
the  purpose  of  inducing  the  sale  he  cannot  afterwards  say  that 
his  statements  should  not  have  been  believed.  Severson  v. 
Kock,  343. 
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False  representatioiu:  BInowledge.  While  it  is  necessary  in  a  law 
action  for  fraud  to  show  that  the  representations  as  made  were 
known  to  be  false,  and  that  deception  and  injury  followed,  equity 
may  grant  relief  although  the  party  making  the  representations 
did  not  know  that  they  were  false.    Idem, 

Fraudulent  conveyances.    The  question  of  whether  a  conveyance  of 
,     property  by  a  debtor  was  fraudulent  cannot  be  determined  in  a 
garnishment  proceeding  against  the  vendee.    State  Bank  v.  Young, 
375. 

Fraudulent  conveyances:  Burden  of  proof:  Evidence.  In  an  action 
to  cancel  a  conveyance  on  the  ground  of  fraud  the  burden  is  upon 
the  plaintiff  to  establish  the  fraud  by  clear  and  satisfactory  evi- 
dence, unless  a  confidential  or  fiduciary  relation  between  the  parties 
is  shown  to  have  existed,  and  then  the  burden  of  showing  the  good 
faith  of  the  transaction  is  shifted  and  placed  upon  the  grantee. 
In  this  action  the  evidence  is  held  insufiScient  to  show  fraud  on  the 
part  of  defendant,  who  was  an  uncle  of  plaintiff's,  or  to  establish 
such  a  confidential  relationship  of  the  parties  as  to  place  the  bur- 
den of  showing  good  faith  on  him.    Detrick  v.  Patterson,  460. 

Cancellation  of  instruments:  Restoration  of  consideration.  Where 
all  the  parties  to  a  quit  claim  deed  understood  at  the  time  that  full 
title  to  the  real  estate  was  being  conveyed  to  the  grantee  and  a 
fair  consideration  was  paid  therefor,  but  the  grantors  did  not  in 
fact  have  the  title,  before  a  suit  could  be  maintained  to  set  aside 
a  subsequent  deed  given  to  perfect  the  title,  on  the  ground  that  it 
was  obtained  by  fraud,  it  was  necessary  for  the  grantors  to  re- 
store or  offer  to  restore  the  consideration  received.    Idem. 

Settlement:  Recission:  Condition  precedent.  Where  a  settlement  for 
a  personal  injury  has  been  procured  by  fraud  the  consideration 
need  not  be  returned  or  tendered  back  before  suit,  and  the  same 
rule  obtains  where  the  settlement  was  made  with  one  known  to  be 
mentally  incompetent;  but  if  the  settlement  was  fairly  made  with 
one  not  known  to  be  incompetent,  the  consideration,  if  passed  to 
the  complaining  party  after  restoration  of  his  faculties  and  before 
suit,  must  be  returned  or  tendered  back,  as  a  condition  precedent 
to  suit.    See  v.  Carbon  Block  Coal  Co.,  413. 

Same:  Mental  capacity:  Instruction.  Where  the  plaintiff  testified  on 
the  question  of  his  mental  capacity  to  make  a  settlement  for  an 
injury  received,  that  he  did  not  know  of  the  settlement  until  after 
commencement  of  his  action  for  damages,  an  instruction  submitting 
the  issue  of  mental  capacity  which  stated  that  if  plaintiff  did  not 
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p06Be88  suffident  mental  capacity  to  make  the  settlement,  and  had 
not  ratified  it»  it  would  not  defeat  his  right  of  recovery;  but  that 
if  he  accepted  the  benefits  with  knowledge  of  the  settlement  he 
eould  not  recover;  and  that  a  return  or  offer  to  return  the  amount 
received  while  mentally  incompetent  was  not  essential  to  his  re- 
covery; and  that  retention  of  the  same  did  not  amount  to  ratifica- 
tion unless  so  retained  after  a  full  understanding  of  the  settlement, 
was  a  snfileient  submission  of  the  issue,  in  ihe  absence  of  any 
requested  inatructions  on  the  subject    Idem. 

GARNISHMENT.    See  Attachment. 

GIFTS. 

Gifts  inter  vivos.  To  constitute  a  gift  inter  vivos  there  must  have 
been  an  actual,  constructive  or  symbolical  delivery  of  the  prop- 
erty; it  is  not  sufiScient  that  a  mere  intention  to  give  be  estab- 
lished.   In  re  Estate  Elliott,  deceased,  107. 

Same:  Gifts  causa  mortis.  A  gift  causa  mortis  only  occurs  where 
the  same  was  made  in  view  of  the  donor's  impending  death,  to  take 
effect  only  upon  the  donor's  death  from  an  existing  iUness,  and 
there  must  have  been  an  actual  delivery  of  the  subject  of  the 
donation.    Idem. 

Presumption:  Sesulting  trusts:  Evidence.  From  a  mere  showing  that 
a  mother  furnished  her  daughter  the  money  with  which  to  purchase 
land,  the  presumption  arises  that  the  transaction  was  a  gift  or 
advancement;  and  the  burden  of  overcoming  this  presumption  and 
establishing  a  resulting  trust  in  the  land  is  upon  the  party  assert- 
ing the  existence  of  a  trust.  Evidence  in  this  case  is  held  insuf- 
ficient to  overcome  the  presumtion  of  a  gift  and  to  establish  a 
resulting  trust.     McGinnis  v.  McGinnis,  394. 


«  ^ 


OUASDIANSmP. 

Guardian  and  ward:  Sale  of  property:  Ratification:  EstoppeL  Where 
a  guardian  intended  to  convey  the  entire  interest  of  his  ward  in 
certain  real  estate,  the  purchaser  also  believing  that  he  was  ac- 
quiring such  interest,  the  order  of  sale  and  approval  was  made  on 
that  theory  and  a  like  proportion  of  the  purchase  price  set  aside 
and  invested  for  the  ward,  and  upon  arriving  at  his  majority  he 
settled  with  his  guardian  and  consented  to  his  discharge,  a  former 
trustee  of  the  ward  in  bankruptcy,  upon  discovering  that  his  entire 
interest  had  not  been  thus  conveyed  could  not,  after  the  lapse  of 
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ten  years  from  the  date  of  sale,  have  the  ownership  of  the  uncon- 
veyed  interest  adjudged  to  be  in  him  for  the  benefit  of  creditors; 
as  the  trustee  could  have  no  greater  interest  than  the  ward,  and 
he  was  estopped  from  claiming  any  interest  by  his  ratification  of 
the  transaction.    Bump  t.  Des  Moines  Ice  &,  Cold  Storage  Co.,  246. 

HI0HWA7S. 

Defective  bridges:  Liability  of  county  for  injury:  Instructions.  A 
coimty  is  not  liable  for  injuries  resulting  from  a  defective  high- 
way bridge,  unless  its  defective  condition  was  known  to  the  super- 
visors, or  some  member  of  the  board,  or  should  have  been  known 
to  them  in  time  to  have  repaired  the  defects  or  taken  some  other 
precaution  for  the  public  safety.  Nor  can  one  injured  as  a  result 
of  its  defective  condition  recover  therefor,  unless  his  claim  has 
been  presented  in  time  for  the  supervisors  to  investigate  and  act 
thereon  before  suit  is  instituted.    Escher  ▼.  Carroll  County,  627. 

Contributory  negligence.  A  traveler  cannot  recover  for  injuries  re- 
ceived from  the  falling  of  a  defective  highway  bridge,  if  negligent 
in  going  upon  the  bridge  and  such  negligence  contributed  to  his 
injury.    Idem, 

Duty  of  county.  A  county  is  only  required  to  use  ordinary  and  rea- 
sonable care  to  keep  its  bridges  safe  for  travel.    Idem. 

Measure  of  damages.  In  an  action  for  personal  injury  caused  by  a 
defective  highway  bridge  plaintiff's  damages  cannot  be  measured 
solely  by  his  ability  to  earn  money  by  manual  labor;  but  the  in- 
structions in  this  case  on  that  subject  are  somewhat  doubtful,  and 
if  intended  to  warn  the  jury  against  allowing  anything  for  the  full 
expectancy  of  life,  because  he  might  become  enfeebled  or  unable 
to  earn  money  in  the  future,  might  not  be  prejudicial,  but  in  view 
of  their  uncertainty  are  held  erroneous.    Idem, 

HOMESTEAD. 

Abandonment:  Evidence.  Under  the  evidence  in  this  case  submission 
of  the  question  of  the  abandonment  of  the  homestead  was  proper. 
Hoger  V.  Hart,  234. 

HUSBAND  AND  WIFE.    ^^  Mabbiage  and  Divorce. 

Family  expenses:  Intoxicating  liquors.  A  wife  cannot  be  held  liable 
for  the  price  of  beer  purchased  by  the  husband,  on  the  ground  that 
it  is  family  expense;  and  the  exclusion  of  evidence  that  the  bus- 
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band  and  wife  were  both  in  the  habit  of  drinking  beer,  and  with 
their  boarders  made  use  of  it  as  beverage  at  their  meals,  was 
proper.    O'Neil  v.  Cardina,  78. 

INJUNCTION.    See  Estates  of  Decedents — Intoxicatino  Liquobs. 

INSANITY. 

Mental  incapacity:  Evidence.  The  fact  that  a  person  was  charged 
with  unsoundness  of  mind,  but  before  trial  the  proceeding  was 
dismissed,  has  no  legitimate  bearing  upon  that  question  at  the  time 
of  a  subsequent  transaction.    Cort  v.  Benson,  218. 

Presumptions:  Evidence.  Every  adult  person  is  presumed  to  be  men- 
tally competent  to  transact  business,  and  the  presumption  of  due 
consideration  attaches  to  every  written  promise  to  pay.  In  the 
instant  case  the  evidence  is  held  to  show  that  the  mortgagor  was 
mentally  competent  at  the  time  the  mortgage  was  made.    Idem, 

Admission  of  mental  incompetency.  The  admission  of  a  present  en- 
feebled mental  condition  cannot  be  construed  into  an  admission 
that  the  party  was  incompetent  to  make  a  contract  two  years  prior 
thereto.    Idem. 

InBane  persons:  Support:  Liability  of  estates:  Enforcement.  The  es- 
tates of  insane  persons  are  not  relieved  from  liability  for  their  sup- 
port because  such  patients  are  supported  at  public  charge;  and 
where  such  expense  has  been  paid  by  the  county  it  may  enforce  col- 
lection from  the  estate  by  judgment  and  execution  the  same  as  other 
claims  are  enforced.    Clay  County  v.  Meyers,  745. 

Same:  Estates  of  insane  persons:  lianagement.  The  governing  prin- 
ciple in  the  management  of  an  insane  person's  estate  is  the  in- 
terests of  the  insane  person,  rather  than  the  interests  of  those  who 
may  have  a  right  of  succession;  and  the  property  of  the  estate  may 
be  converted  from  realty  into  personalty,  or  from  personalty  into 
realty,  as  the  interests  of  the  lunatic  may  demand.    Idem. 

Same.  Where  it  appears  to  be  for  the  best  interests  of  an  insane  per- 
son the  court  may  order  the  sale  of  the  homestead,  and  that  the  pro- 
ceeds be  set  apart  and  treated  as  exempt  realty,  until  such  time 
as  the  ward  may  recover  and  for  a  reasonable  time  thereafter. 
Idem. 

Same:  Support:  Exemptions:  Liability  of  Estate.  Where  the  guar- 
dian of  an  insane  widow,  who  took  nothing  under  her  husband's 
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will,  elected  for  her  to  take  her  distributive  share  in  the  husband's 
property,  and  the  same  was  set  off  so  as  to  include  the  homestead 
which  was  sold  and  the  proceeds  ordered  to  be  held  by  the  guardian 
as  exempt  realty  until  her  death,  or  until  a  reasonable  time  after 
her  recovery,  upon  her  death  prior  to  recovery  the  fund  was  no 
longer  exempt,  but  became  assets  of  her  estate  and  subject  to  a 
claim  by  the  county  for  her  support  while  insane.    Idem, 

INSTRUCTIONS.    See  Criminal  Law — Nsgugenge — Sales. 

Refusal  of  requests.  Refusal  to  give  a  requested  instruction  on  a 
subject  fully  covered  by  those  given  by  the  court  on  its  own  mo- 
tion is  not  erroneous.    State  v.  Becker,  72. 

Same.  While  it  is  well  to  advise  the  jury  that  evidence  of  bad  moral 
character  of  defendant  is  only  to  be  considered  as  bearing  upon 
his  credibility  as  a  witness,  in  the  absence  of  a  request  for  such  in- 
struction, was  not  a  matter  of  which  defendant  could  complain; 
especially  where  the  court  clearly  told  the  jury  how  to  weigh  the 
evidence  of  a  witness  whose  general  character  had  been  assailed. 
Idem, 

Requests.  It  is  the  general  rule  that  courts  decline  to  give  requested 
instructions  in  the  language  in  which  they  are  asked,  even  though 
they  embody  correct  legal  principles.    Cash  v.  Dennis,  18. 

A  party  asking  instructions  upon  an  issue  cannot  complain  that  the 
court  submitted  the  issue,  though  not  in  the  exact  language  of 
the  request.    Idem, 

Repetition:  Refusal.  Matter  covered  by  some  of  the  instruction  may 
properly  be  omitted  from  others;  and  requested  instructions  which 
are  included  in  those  given  may  properly  be  refused.  State  v. 
McClure,  351. 

Review  on  appeaL  An  objection  to  an  instruction  substantially  the 
same  as  one  requested  by  the  complaining  party  will  not  be  con- 
sidered on  appeal.    Braddich  v.  Phillips  Coal  Co.,  402. 

Refusal  of  instmctioiis.  A  requested  instruction  excluding  matters 
which  the  jury  should  consider  in  any  view  of  the  case  was  prop- 
erly refused.    Idem, 

Submission  of  issues:  Adoption  of  pleadings:  Prejudice.  It  is  the 
duty  of  the  court  in  submitting  a  cause  to  state  the  issues  plainly 
and  concisely,  regardless  of  the  language  of  the  pleadings;   but 
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if  in  doing  so  the  court  adopts  the  pleadings,  where  they  are  con- 
cise and  clear,  the  party  whose  pleading  is  thus  adopted  is  not  in 
position  to  urge  the  action  of  the  court  in  so  doing  as  ground  for 
new  trial.    Stephens  v.  Brill,  620. 

Misleading  instructions.  Where  the  court,  in  an  action  for  Ihe  price 
of  a  horse  defended  on  the  ground  of  breach  of  warranty,  instructed 
as  to  the  claim  made  by  defendant  in  his  answer,  a  further  in- 
struction that  the  burden  was  on  defendant  to  show  that  the  ani- 
mal was  warranted  substantially  as  alleged  in  his  answer  was  not 
objectionable  as  referring  the  jury  to  the  pleadings,  but  should 
be  construed  as  a  reference  to  the  pleading  as  set  forth  in  the 
previous  charge.    Idem. 

INSUBANGE. 

Assignment.  A  policy  of  life  insurance  is  assignable  after  the  death 
of  insured,  regardless  of  any  provision  of  the  policy.  McCombs  v. 
The  Travelers  Ins.  Co.,  445. 

Fraud:  Evidence.  Other  fraudulent  acts  committed  by  the  party 
charged  with  the  original  fraud  may  be  shown  to  establish  intent, 
or  to  show  a  scheme  or  purpose  to  defraud;  but  it  must  appear 
that  they  were  done  at  the  instance  of  the  party  charged,  or  with 
his  knowledge,  consent  or  acquiescence,  and  must  tend  to  show 
that  in  doing  the  acts  he  had  a  purpose  and  intent  to  defraud. 
Thus  before  it  can  be  shown  upon  an  issue  of  fraud  in  procuring 
a  policy  of  life  insurance,  that  the  wife,  as  beneficiary,  and  a  third 
person  procured  additional  insurance  on  the  life  of  deceased, 
based  upon  the  original  application  and  medical  examination,  it 
must  appear  that  they  acted  with  the  knowledge  or  consent,  or 
under  the  direction  of  the  insured.  McCk>mbs  v.  The  Travelers  Ins. 
Co.,  435. 

Same,  ijven  though  an  insured  was  not  at  the  time  a  fit  subject  for 
insurance,  that  fact  alone  would  not  establish  fraud.  And  where 
there  was  nothing  to  show  that  the  representations  of  the  appli- 
cant regarding  his  health  were  not  made  in  good  faith,  and  it  ap- 
peared that  after  issuance  of  the  policy  he  underwent  a  medical 
examination  and  then  refused  to  believe  that  he  was  a  sick  man, 
there  was  not  sufi&cient  evidence  of  fraud  to  avoid  the  policy. 
Idem, 

Same.  An  insured  person  can  only  be  charged  with  such  fraud  of 
concealment  of  his  physical  condition  as  was  knowingly  committed 
by  him  with  intent  to  deceive;  he  is  in  no  manner  responsible  for 
the  fraudulent  concealment  of  an  examining  physician  for  the  in- 
surer.   Idem, 
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Fraud:  Evidence.  In  this  action  upon  a  policy  of  fire  insurance  the 
evidence  is  held  to  require  submission  of  the  issue  of  fraud,  arising 
from  alleged  misrepresentation  of  the  character  and  value  of  the 
building.    Walrod  v.  Des  Moines  Fire  Ins.  Co.,  121. 

Same:  Character  and  occupancy  of  building:  False  representations: 
Forfeiture.  Where  the  first  floor  of  a  building  had  been  used  as  a 
creamery,  but  such  use  was  terminated  and  the  windows  boarded 
up,  and  the  second  story  was  divided  into  rooms  and  occupied  by  a 
single  man  as  his  residence,  and  the  agent  of  the  insurance  com- 
pany saw  the  condition  of  the  building  and  knew  the  character  of 
its  occupancy,  the  question  of  its  fraudulent  misrepresentation  as 
a  dwelling  was  for  the  jury;  especially  as  such  description  in 
the  application  was  made  by  the  agent  of  the  company,  and  his 
knowledge  of  the  character  and  occupancy  of  the  building  was 
chargeable  to  the  company.  The  fact  that  the  occupant  of  the 
building  was  temporarily  absent  at  the  time  of  the  fire  did  not 
render  the  building  vacant  within  the  meaning  of  the  policy.  Idem, 

Same:  Amount  of  loes:  Evidence.  In  this  action  for  damage  by  fire 
to  a  brick  building,  in  which  it  appeared  that  the  walls  were  left 
standing,  though  in  a  damaged  condition,  the  evidence  regarding 
the  salvage  is  held  sufficient  to  enable  the  jury  to  determine  the 
amount  of  the  loss,  although  there  was  no  evidence  of  the  value 
or  cost  of  taking  the  brick  from  the  walls,  except  as  to  the  value 
of  like  brick  on  the  market.    Idem,  ^ 

Same:  Value  of  property:  Presumption:  Instruction.  Although  the 
court  instructed  that  the  law  presumes  the  value  of  a  building  to 
be  the  sum  for  which  it  was  insured,  instead  of  following  the 
language  of  the  statute  by  saying  that  the  amount  stated  in  the 
policy  should  be  received  as  prima  facie  evidence  of  the  insurable 
value,  was  not  prejudicial,  where  the  value  found  by  the  jury  was 
much  less  than  the  amount  of  the  indemnity;  especially  where  the 
terms  of  the  statute  were  clearly  stated  in  another  instruction. 
Idem, 

Live  stock:  Location  of  property:  Oonstmction  of  policy.  The  arti- 
cles of  incorporation  of  an  insurance  company  restricting  the  in- 
surance of  live  stock  to  such  stock  as  was  upon  the  land  in  pos- 
session of  the  owner  or  his  tenants,  includes  stock  belonging  to 
the  insured  but  temporarily  off  his  own  land  for  the  purpose  of 
pasturage,  in  the  absence  of  any  provision  prohibiting  such  removal; 
the  purpose  of  the  article  being  merely  to  provide  a  method  of 
identifying  the  stock  insured.  Kinney  v.  Farmers'  Mutual  Fire  & 
Ins.  Society,  490, 
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Violation  of  contract:  Burden  of  proof:  Increased  hazard:  Evidence. 
Where  a  policy  of  insurance  upon  live  stock  made  no  provision  that 
in  case  of  removal  of  the  stock  from  the  premises  of  the  ow,ner  the 
policy  should  be  void,  the  owner  was  not  charged  with  the  burden 
of  showing  that  such  removal  did  not  increase  the  hazard;  as  such 
burden  is  cast  upon  the  plaintiff  only  when  he  has  violated  some 
condition  of  the  policy.  And  where  there  was  no  evidence  by  which 
a  comparison  of  the  hazard  between  the  place  where  the  stock  was 
kept  on  the  premises  of  the  owner,  and  that  incident  to  the  place 
where  it  was  being  kept  at  the  time  of  the  injury,  there  was  no 
issue  as  to  increased  hazard  to  submit  to  the  jury.    Idem, 

Proofs  of  loss:  Waiver  of  statute.  An  insurance  company  may  waive 
the  provisions  of  the  statute  for  proofs  •  of  loss  by  providing  a 
method  of  notice  and  proofs  in  its  policy;  as  where  the  policy  pro- 
vided that  in  case  of  loss  to  the  property  the  owner  should,  within 
a  certain  time,  notify  the  secretary  or  nearest  director,  who  should 
proceed  to  adjust  the  loss,  etc.,  the  provisions  of  the  statute  on 
the  subject  were  waived.    Idem, 

Evidence  of  loss:  Sufficiency:  Direction  of  verdict.  In  this  action 
upon  a  policy  of  insurance  for  loss  of  live  stock  the  evidence  of 
plaintiff  is  held  sufficient  to  make  a  prima  facie  case  for  recovery, 
and  in  the  absence  of  any  evidence  from  defendant  to  meet  it  the 
court  properly  directed  a  verdict  for  plaintiff.    Idem. 

Upon  leased  property:  Exemption  of  lessor  from  liability:  Snbroga- 
tion.  Where  a  lease  of  railway  property  exempted  the  company 
from  liability  for  fire  originated  by  its  engines,  whether  caused  by 
negligence  or  otherwise,  the  exemption  including  property  of  the 
lessor  and  any  other  person  while  on  the  leased  premises,  and  also 
included  a  provision  that  the  lessee  should  procure  insurance  on 
the  buildings  to  be  so  written  that  there  should  be  no  recourse 
against  the  railway  company,  the  exemption  from  liability  applied 
to  property  of  the  lessee;  and  upon  payment  of  the  loss  by  the 
insurance  company  it  acquired  no  right  of  subrogation  which  it 
could  enforce  against  the  railway  company.  City  of  Kew  York 
Ins.  Co.  V.  Railway  Co.,  129. 

INTOXICATINO  LIQUORS.    See  Husband  and  Wipe. 

Action  for  price  of  liquors:  Issues:  Instruction.  Where  the  defend- 
ants, npon  the  appeal  of  an  action  commenced  in  justice  court  for 
the  prioe  of  liquors,  filed  an  answer  limited  to  a  simple  denial  of 
the  claim,  the  issue  of  illegal  sale  of  the  liquor  was  not  tendered; 
and  an  instruction  on  the  question  of  plaintiff's  right  to  recover 
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on  illegal  sales  was  not  within  the  issues  and  erroneous.    O'Neil 
V.  Cardina,  78. 

Consent  petition:  Finding  of  sufficiency:  Effect  The  finding  of  the 
board  of  supervisors  or  the  district  court  on  appeal,  that  state- 
ments of  consent  to  the  sale  of  intoxicating  liquors  are  sufficient, 
is  effectual  for  the  purpose  of  avoiding  the  penalties  of  the  pro- 
hibitory law,  until  revoked  as  provided  by  law.  State  v.  Har- 
rison, 67. 

Same:  Nuisance:  Injunction:  Denial  of  writ.  Where  the  defendants, 
in  an  action  to  enjoin  a  liquar  nuisance,  had  in  good  faith  quit 
the  business  prior  to  the  trial,  and  declared  they  did  not  intend  to 
re-engage  therein  until  they  could  do  so  lawfully,  the  court  in  its 
discretion  was  justified  in  denying  the  injunction.    Idem, 

Same.  The  fact  that  defendants  continued  in  the  liquor  business 
after  the  filing  of  an  opinion  by  the  supreme  court,  not  in  itself  a 
decree  and  not  becoming  operative  until  embodied  in  a  formal 
decree,  in  which  the  court  indicated  a  belief  that  the  statements 
of  consent  under  which  defendants  operated  were  not  sufficient, 
did  not  require  the  issuance  of  an  injunction  against  them;  espe- 
cially where  the  opinion  was  suspended  by  an  order  of  one  of  the 
judges  i>ending  a  petition  for  rehearing.    Idem, 

Sale  by  phaimadat:  Request:  Contempt.  Before  a  registered  phar- 
macist is  permitted  to  deliver  intoxicating  liquor  to  any  person, 
a  written  request  must  be  signed  by  the  purchaser,  stating  the 
actual  purpose  for  which  it  is  purchased  and  the  person  for  whom 
desired;  and  a  sale  without  such  request  is  a  violation  of  the 
statute,  and  will  subject  a  pharmacist  who  has  been  enjoined  from 
making  illegal  sales  to  punishment  for  contempt.  Batcher  v. 
Nichols,  Judge,  503. 

JUDQBDSNTS.    ^^  Estates  of  Decedents. 

Action  upon  judgment:  Equitable  relief.  In  an  equitable  action  based 
upon  a  claim  evidenced  by  a  judgment,  in  which  every  essential  fact 
to  plaintifi^s  recovery  is  established  by  the  evidence  independent 
of  the  judgment,  the  court  will  grant  such  relief  as  plaintiff  is 
entitled  to  regardless  of  the  validity  of  the  judgment.  Lumber 
Co.  V.  Cable,  81. 

Conclttsiyeness.    A  decree  of  court  is  conclusively  presumed  to  be  cor- 
rect as  to  all  the  issues  involved,  and  to  have  been  based  on  a  de- 
'  cision  of  all  the  issues,  in  the  absence  of  a  showing  to  the  con- 
trary.    Barz  V.  Sawyer,  Exr%  481. 
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Ezecntion  sale:  AtMitement  of  action.  The  purchaser  of  a  judgment 
on  execution  sale  can  only  acquire  such  interest  in  the  judgment 
as  the  plaintiff  may  have,  which  is  subject  to  final  determination 
of  the  case  on  appeal.  And  upon  reversal  of  the  judgment  on  ap- 
peal it  becomes  his  duty  on  a  retrial  to  present  his  claim  of  owner- 
ship thereof  to  the  court  and  ask  to  be  substituted  as  plaintiff,  or 
move  a  dismissal  of  the  action;  and  where  he  fails  to  do  either; 
and  the  defendant  fails  to  ask  for  a  change  in  the  party  plaintiff, 
the  defeudant  cannot  plead  or  prove  the  alleged  change  in  owner- 
ship of  the  judgment,  by  way  of  defense  or  in  abatement  of  the 
action.    Markley  v.  Western  Union  Tel.  Co.,  557. 

Joint  contract:  Pleadings:  Res  judicata.  Plaintiff  brought  three 
separate  actions,  afterward  consolidated,  against  as  many  defend- 
ants, for  services  rendered  an  estate  in  which  they  were  mutually 
interested,  and  each  answered  claiming  that  a  judgment  on  plain- 
tiff's counterclaim  in  a  former  action,  brought  by  another  heir 
against  him  for  money  belonging  to  the  estate,  involved  the  same 
issues  and  was  a  bar  to  this  action.  These  defendants  were  made 
parties  to  that  suit  but  disclaimed  any  interest  therein,  and  in  con- 
junction with  the  plaintiff  in  that  suit  alleged  that  the  services 
for  which  plaintiff  in  this  action  counterclaimed  in  the  former  ac- 
tion, were  not  rendered  on  any  joint  contract,  whereupon  plaintiff 
dismissed  his  counterclaim  as  against  these  defendants  and  pro- 
ceeded against  the  other  heir  alone.  The  pleadings  in  that  action 
were  offered  in  evidence  in  this  suit. 

Held,  that  as  defendants  failed  to  allege  that  plaintiff's  contract 
for  services  was  joint,  and  as  the  judgment  on  the  counterclaim  in 
the  former  action  was  only  about  one-fourth  of  the  amount  claimed 
by  plaintiff,  the  court  properly  refused  to  submit  the  question  of 
whether  the  contract  was  joint  and  therefore  satisfied  by  the  judg- 
ment on  the  counterclaim.    Pugh  v.  Olson,  364. 

When  conclusive.  Where  the  court  has  jurisdiction  of  a  matter  its 
decision  is  conclusive,  unless  appealed  from,  even  though  erroneous; 
but  if  without  jurisdiction  its  decision  is  of  no  effect  although 
correct.    In  re  Estate  of  Culver,  679. 

JURISDICTION.    See  Actions — Courts — ^Estates  of  Decedsnts. 

JURORS. 

Challenge:  Discretion.  Where  the  record  did  not  show  whether  a 
juror  objected  to  remained  upon  the  panel,  or  whether  the  objecting 
party  had  exhausted  all  his  peremptory  challenges,  there  was  no 
such  showing  of  such  abuse  of  discretion  in  overruling  a  challenge 
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as  would  justify  a  reversal  of  the  case.     Estes  v.  Chicago,  Bur- 
lington &  Quincy  Ry  Co.,  666. 

JUSTICE  OF  THE  PEACE.    See  Appeal. 

LACHES.    See  Municipal  Cokpobations. 

LANDLOBD  AND  TENANT. 

Covenant  to  fence:  Construction.  The  provisions  of  a  lease  requiring 
the  lessor  to  keep  the  fences  in  sufficient  repair  to  turn  cattle,  and 
to  be  of  not  less  than  three  wires,  is  held  to  require  an  exercise 
of  skill,  care  and  prudence  in  the  construction  and  maintenance  of 
fences  of  that  character,  which  may  reasonably  be  expected  to 
turn  cattle  under  ordinary  circumstances  in  pasturing  stock  in  that 
vicinity;  and  not  as  constituting  the  lessor  an  insurer  that  the 
fences  would  be  kept  in  such  condition  as  to  restrain  cattle  under 
all  circumstances.    Whitlock  v.  Berry,  135. 

Same:  Reasonable  care:.  Instrnction.  The  standard  of  care  in  the 
'  construction  and  maintenance  of  farm  fences  which  will  turn  cattle 
is  that  care  exercised  by  prudent  persons  in  the  vicinity  or  neigh- 
borhood, and  should  not  be  restricted  to  the  usage  in  the  county; 
but  as  the  witnesses  in  the  instant  case  qualified  by  showing  fa- 
miliarity with  local  conditions,  and  no  special  objection  was'  made 
because  of  the  reference  to  the  county  instead  of  the  neighborhood, 
the  court's  definition  of  reasonable  care  was  not  prejudicial.  Idem, 

Same:  Evidence.  In  an  action  for  the  breach  of  a  lessor's  covenant 
to  construct  and  maintain  fences  sufficient  to  turn  cattle,  the  evi- 
dence of  farmers  familiar  with  the  care  and  restraint  of  cattle  in 
fenced  pastures  is  competent.    Idem. 

Lease:  Construction.  The  plaintiff  leased  a  room  from  the  owner  of 
the  building,  then  in  process  of  construction,  for  a  drug  store,  which 
was  to  have  a  front  and  a  side  entrance.  Subsequently  the  owner 
decided  to  change  the  plan  of  the  building  to  one  suitable  for  hotel 
purposes  and  procured  from  plaintiff  an  extension  of  the  time  for 
completing  the  room.  The  revised  plans  showed  a  door  connecting 
the  store  room  with  the  hotel  lobby,  but  when  the  building  was 
completed  this  doorway  was  closed  on  the  hotel  side.  Held,  that 
plaintiff  acquired  no  right  either  by  the  original  contract,  the  ex- 
tension agreement  or  the  revised  plans,  to  have  a  door  connecting 
the  store  with  the  hotel  lobby  constructed  and  kept  open.  Bauer 
&  Co.  V.  Chamberlain,  12. 
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Same:  EAsement.    It  is  also  held  that  plaintiff  did  not  acquire  an 

easement  of  the  right  of  access  to  and  from  the  lobby  of  the  hotel, 

either  by  necessity  or  implication,  as  against  the  owner  or  his 

lessee  of  the  balance  of  the  building  for  hotel  purposes.    Idem. 

LEASES.      3^  liANDLOBO  AND  TKNANT. 

specific  perfonnance:  Option  of  lessee  to  purchaae.  Ordinarily  a  con- 
tract to  be  specifically  enforced  must  be  mutual,  but  this  rule  does 
not  apply  where  the  agreement  to  convey  at  the  option  of  a  lessee 
forms  a  part  of  the  lease  and  enters  into  the  consideration.  Wolf 
▼.  Lodge,  162. 

Option  to  purchase:  Uncertainty  of  tenns:  Enforcement.  The  pro- 
vision in  a  lease  giving  the  lessee  the  option  to  purchase  the  prem- 
ises, which  does  not  fix  the  price  or  provide  a  method  for  ascer- 
taining the  same,  is  too  uncertain  to  be  specifically  enforceable. 
Thus  the  provision  that  whenever  the  lessor  "shall  offer  the  above 
described  land  for  sale"  the  lessee  should  have  the  first  opportunity 
ii  buy  was  unenforceable  because  failing  to  state  or  provide  any 
method  of  ascertaining  the  price.    Idenk 

LIENS.    See  Chattel  Mortgages — Schools. 
BCALPBAOTIOE.    See  Phtsioiams. 

MARRIAGE  AND  DIVORCE. 

Breach  of  contract:  Issues.  Where  the  plaintiff  in  an  action  for 
breach  of  a  marriage  contract  pleaded  an  unconditional  mutual 
promise,  and  the  defendant  while  admitting  the  engagement 
pleaded  that  the  promise  of  marriage  was  conditional  upon  the 
plaintiff's  regaining  her  health,  which  she  never  did,  and  for  that 
reason  defendant  renounced  the  promise,  the  case  was  properly 
submitted  on  both  issues  presented  by  the  petition  and  answer. 
Lemke  v.  Franzenburg,  466. 

Action  for  breach:  Condition  precedent  Upon  the  breach  of  an 
unconditional  promise  of  marriage  the  plaintiff  is  under  no  obli- 
gation to  tender  performance  as  a  condition  precedent  to  suit  for 
damages;  but  if  there  was  in  fact  no  renunciation,  or  time  fixed 
for  consummation  of  the  contract,  a  request  or  offer  of  perform- 
ance is  necessary.    Idem. 

Ill-health  as  a  defense.  Where  defendant  knew  that  plaintiff  was  in 
ill-health  at  the  time  of  his  promise  of  marriage  that  fact  was  not 
a  defense  to  her  action  for  breach  of  the  contract.    Idem. 
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Eyidence.  Where  the  defendant  admitted  that  he  promised  to  marry 
plaintiff  on  condition  that  she  regained  her  health,  and  suggested 
that  she  consult  a  certain  physician  regarding  her  health,  which 
she  did  and  reported  to  defendant  that  he  advised  her  she  waa 
practically  cured,  it  was  proper  for  the  physician  to  testify  to 
that  fact  and  that  such  trouble  as  she  still  had  would  disappear 
with  her  marriage.    Idenk 

Evidence  of  value.  The  plaintiff  in  an  action  for  breach  of  marriage 
promise  is  competent  to  testify  to  her  knowledge  of  the  value  of 
defendant's  property.    Idem, 

Damages:  Mitigation:  Instruction.  Where  the  defendant,  knowing 
of  plaintiff's  ill-health  at  the  time  of  his  promise  of  marriage,  did 
not  plead  that  fact  in  mitigation  of  damages,  failure  of  the  court 
to  instruct  that  the  jury  might  consider  that  fact  in  mitigation  was 
not  erroneous.    Idem, 

Value  of  defendant's  property:  Evidence:  Instmction.  Where  the 
evidence  warrants  it  is  proper  for  the  court  to  instruct  the  jury  to 
consider  the  pecuniary  advantage  to  plaintiff  which  would  result 
from  the  marriage,  and  in  the  instant  case,  while  the  evidence  is 
meager,  it  is  held  sufficient  to  justify  the  instruction.    Idem, 

« 

Excessive  damages.  Where  it  appeared  that  defendant  was  about 
to  inherit  the  sum  of  $60,000  a  verdict  for  $4,250  was  not  excessive 
for  his  refusal  to  marry  plaintiff.    Idem, 

Divorce:  Inhuman  treatment:  Evidence.  In  this  action  by  the  hus- 
band for  divorce  on  the  ground  of  desertion,  to  which  the  wife 
filed  a  cross-bill  alleging  that  she  left  him  because  of  his  cruel 
and  inhuman  treatment,  and  asked  a  divorce  from  him  on  that 
ground,  the  evidence  is  held  insufficient  to  show  cruel  and  inhuman 
treatment.    Dawson  v.  Dawson,  118. 

Divorce:  Inhnman  treatment:  Evidence.  In  the  instant  case,  upon 
a  consideration  of  the  evidence,  the  decree  of  divorce  for  plaintiff 
on  the  ground  of  cruel  and  inhuman  treatment  is  sustained.  Evans 
V.  Evans,  338. 

Alimony:  Excessive  allowance.  The  amount  of  alimony  granted  a 
wife  upon  her  application  for  divorce  should  not  be  measured  by 
her  necessities  but  by  the  property  resources  of  the  parties.  The 
award  in  the  instant  case  is  held  to  virtually  deprive  the  husband 
of  their  entire  property,  besides  casting  additional  burdens  upon 
him,  and  is  modified  on  appeal.    Idem, 
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HnsbABd  And  wife:  Separate  mainteiiaiice:  Alimony.  The  allowance 
of  temporary  alimony  in  actions  for  separate  maintenance  is  dis- 
cretionary with  the  trial  court  the  same  as  in  actions  for  divorce. 
Eastman  v.  Eastman,  167. 

Same.  The  court  will  not  undertake  on  a  preliminary  motion  for 
alimony  to  inquire  into  and  pass  upon  the  merits  of  the  case  in  de- 
termining the  motion,  but  it  will  look  to  the  pleadings  to  see  if 
a  meritorious  claim  is  alleged,  and  will  inquire  into  the  financial 
resources  of  the  parties.    Idem, 

Temporary  Alimony:  EzcesaiTe  aUowanee.  Where  the  wife  asking 
separate  maintenance  had  done  little  to  assist  the  defendant  in 
accumulating  his  property,  which  was  not  of  large  value,  and  there 
was  some  doubt  as  to  which  of  the  parties  was  to  blame  for  the 
separation,  an  allowance  of  $200  for  attorney's  fees  and  suit 
money,  and  $30  per  month  for  support  was  excessive,  and  is  reduced 
on  appeal  to  $100  for  attorney's  fees  and  suit  money,  and  $10  per 
month  for  support.    Idem, 

MASTER  AND  SERVANT.    See  Nbqlioknci. 

m 

MENTAL  CAPACITY.    See  Insanitt. 
MISCONDUCT.    See  Nkw  Trial. 

MOBTOAOES. 

Consideration:  Failure:  Evidence.  Where  a  portion  of  the  debt  of  an 
assignor  for  the  benefit  of  creditors  was  secured  by  a  mortgage  on 
the  homestead  of  the  debtor,  the  remainder  being  unsecured,  the 
agreement  of  a  creditor  to  use  his  influence  to  induce  the  assignee 
to  sell  a  stock  of  goods  embraced  in  the  assignment  at  retail,  so 
as  to  pay  the  debts,  if  possible,  without  resorting  to  the  homestead, 
was  not  a  consideration  for  the  contract  of  the  assignor  and  his 
wife  that  the  mortgage  on  the  homestead  should  also  stand  as 
security  for  the  unpaid  portion  of  the  unsecured  debt,  even  though 
the  contract  was  in  writing.  And  if,  as  contended  by  plaintiff,  the 
agreement  provided  that  the  creditor  should  furnish  the  assignee 
with  funds  to  carry  on  the  business  with  the  hope  of  paying  the 
debts  therefrom,  such  a  consideration  failed  when  the  assignor 
was  thrown  into  involuntary  bankruptcy  by  other  creditors,  and 
the  stock  of  goods  passed  from  the  hands  of  the  assignee.  The  evi- 
dence in  this  case  is  held  to  show  either  a  want  of  consideration, 
or  a  failure  thereof.    Mahaska  County  State  Bank  v.  Brown,  577. 
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Consideratioii:  Evidence.  In  this  action  to  foreclose  mortgages,  in 
which  it  was  claimed  that  an  alleged  agreement  of  the  mortgagors 
that  the  same  should  stand  as  security  for  other  indebtedness  was 
without  consideration,  the  evidence  is  held  insufficient  to  show  an 
agreed  extension  of  the  time  of  payment  as  a  consideration  for 
the  contract.    Idem. 

Presiimptioii:  Burden  of  proof.  A  mortgage  will  be  presumed  to  have 
been  made  for  a  sufficient  consideration  even  though  the  mortgagee 
is  the  husband  or  wife  of  the  mortgagor;  and  the  mere  relationship 
will  not  cast  upon  the  mortgagee  the  burden  of  showing  the  good 
faith  of  the  transaction,  as  in  the  case  of  a  gift.  Oort  v.  Benson, 
218. 

MXTNIOIPAL  OOSPOSATIONS. 

Counties:  Unliquidated  demands:  Presentation:  Actiona.  A  board 
of  supervisors  is  entitled  under  the  statute  to  a  reasonable  time 
after  the  presentation  of  an  unliquidated  claim  against  the  county, 
in  which  to  determine  upon  a  disposition  of  the  same  before  suit 
is  instituted  thereon;  and  the  question  of  whether  the  claim  has 
been  presented  to  the  supervisors  and  a  reasonable  time  given  to 
dispose  of  it  is  for  the  jury.  And  a  failure  of  the  board  to  act  is 
the  equivalent  of  a  refusal  to  pay.    Escher  v.  Carroll  County,  627. 

Same.  The  statute  requires  that  an  unliquidated  demand  against  tho 
county  shall  be  presented  to  the  supervisors  and  payment  de- 
manded as  a  condition  precedent  to  suit;  it  need  not,  however,  be 
marked  filed  by  the  auditor,  but  if  actually  coming  into  his  hands 
^  the  statute  is  complied  with;  and  where  it  appeared  that  the  claim 
was  received  by  the  auditor,  the  question  of  whether  it  was  re- 
ceived within  a  reasonable  time  was  properly  submitted  to  the 
jury.    Idem, 

Additional  Claim.  An  additional  claim  for  damages  may  be  filed 
against  the  county  and  included  in  the  prayer  for  relief.    Idem. 

Damages.  In  view  of  the  fact  that  there  was  evidence  in  this  action 
that  the  supervisors  were  not  negligent  in  failing  to  discover  and 
repair  the  defective  bridge  in  question,  and  that  plaintifl^s  injuries 
were  slight,  the  instructions  allowing  recovery  for  future  pain  and 
suiTering,  without  requiring  a  finding  that  it  was  such  as  was 
reasonably  certain  to  follow  from  the  injury,  was  prejudicial. 
Idem. 
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Franchises:  Extent  of  power.  A  municipal  corporation  can  exercise 
only  such  power  in  granting  easements  in  its  public  streets  as  ia 
.expressly  conferred  upon  it,  or  necessarily  or  fairly  implied  in,  or 
incident  to  the  power  expressly  granted,  or  essential  to  its  declared 
objects  and  purposes;  it  is  not  enough  that  the  authority  is  con- 
venient to  the  city,  it  must  be  indispensable.  State  v.  Des  Moines 
City  Ry.  Co.,  259. 

Constmction  of  frandnse.  All  municipal  grants  and  franchises  will 
be  strictly  construed  against  the  grantees  enjoying  exclusive  priv- 
ileges conferred  upon  them  by  the  corporation.    Idem, 

Contracts:  Franchises:  Distinction.  A  city  does  not  ordinarily  act 
in  a  private  or  proprietary  capacity  in  granting  a  franchise  to  a 
public  service  corporation,  but  as  the  agent  of  the  state,  and  its 
franchise  is  a  grant  from  the  state;  but  in  contracting  for  water 
for  fire  and  other  purposes  and  for  lights  for  its  streets,  it  acts 
in  a  private  capacity.    Idem, 

Street  railways:  Invalid  grant:  Effect.  Prior  to  the  adoption  of  the 
Code  of  1873  cities  had  no  power  to  grant  franchises  to  public  serv- 
ice corporations,  and  an  exercise  of  such  a  power  amounted  to  no 
more  than  a  license,  terminable  at  pleasure;  and  in  the  case  of  a 
street  railway  its  tracks  were  removable  as  a  nuisance  by  any  per- 
son specially  injured  thereby,  or  by  the  state.    Idem, 

Franchise:  Limitation  of  power.  The  legislature  may,  either  in  the 
Act  creating  a  municipal  corporation  or  by  special  grant,  confer 
upon  any  person  or  corporation  an  exclusive  or  permanent  and  per- 
petual right  to  occupy  the  streets  and  other  public  places  of  a  city 
for  street  railway  purposes,  subject  to  no  other  limitation  than 
that  contained  in  the  Act  itself  or  in  the  constitution;  and  the 
constitutional  limitations  are  inapplicable  to  exclusive  franchises 
for  a  reasonable  length  of  time.    Idem. 

Franchise:  Scope  of  manidpal  power.  The  legislature  may  give  to 
a  municipality  power  to  grant  franchises  and  may  prescribe,  limit 
and  fix  the  terms  of  the  grant;  but  if  the  Act  granting  the  power 
is  unlimited  as  to  time  and  conditions  then  the  municipality  has 
such  powers  as  are  expressed  or  necessarily  implied,  and  no  more. 
If  the  language  of  the  grant  is  general  then  regard  must  be.  had 
of  the  reasonableness  or  unreasonableness  of  the  grant,  and  upon 
that  question  public  policy  may  be  a  controlling  factor.  Under  the 
Code  of  1873,  empowering  a  city  council  to  authorize  or  forbid 
the  location  and  laying  of  street  railway  tracks,  the  council  had 


Index,  Vol.  159.  791 

Municipal  Corpobations  Continued    to  Neolioenci 

no  power  to  grant  a  perpetual  franchise,  and  as  it  could  not  do  in- 
directly what  it  had  no  power  to  do  directly,  evidence  as  to  prac- 
tical construction  or  estoppel  would  not  aid  the  claim  of  a  per- 
petual franchise.    Idem, 

Street  railways:  Duration  of  franchise:  Construction.  The  grant  of 
a  franchise  to  a  street  railway  company,  its  successors  or  assigns, 
does  not  necessarily  terminate  with  the  life  of  the  original  grantee, 
but  may  extend  for  a  longer  term.  The  franchise  in  the  instant 
case  was  not  perpetual  nor  was  it  for  the  life  of  the  original 
grantee;  but  it  was  either  for  a  stated  period,  during  which  it  was 
exclusive,  or  was  ambiguous  and  subject  to  parol  explanation,  in 
which  case  it  could  not  be  made  perpetual  by  construction,  the  acts 
of  the  parties  or  estoppel.    Idem, 

Termination  of  franchise:  Ouster:  Laches.  Where  a  street  railwa'y 
company  has  continued  to  operate  after  the  expiration  of  its  char- 
ter, the  doctrine  of  laches  is  not  applicable  in  an  action  to  oust  the 
company  from  the  streets  of  the  city,  except  as  it  may  be  con- 
sidered in  determining  the  final  order  to  be  made.    Idem, 

Franchise:  Practical  construction.  The  evidence  in  this  case  is  held 
to  show  that  neither  of  the  parties  by  their  acts  and  conduct  have 
regarded  the  original  ordinance  under  which  the  defendant  ope- 
rates as  perpetual.    Idem, 

Ouster:  Reasonable  time  for  removaL  Where  a  street  railway  com- 
pany, after  expiration  of  its  charter,  continued  to  occupy  and  im- 
prove the  streets,  and  during  that  time  its  right  so  to  do  was  not 
contested  by  the  city,  it  should  be  given  a  reasonable  time,  after 
a  decree  adjudging  that  it  had  no  right  to  occupy  the  streets,  to 
either  obtain  an  extension  of  its  franchise,  dispose  of  or  remove  its 
property.    Idem, 


lOLIGENCE.    ^ee    Carriers — Fraui>— Telbqraphs    and    Tilk- 

PHONBS. 

Automobile  accident:  Evidence.  In  this  action  for  a  personal  injury 
caused  by  the  fright  of  plaintiff's  team  at  defendant's  automobile, 
the  evidence  is  held  to  authorize  submission  of  defendants  negli- 
gence in  assisting  plaintiff  to  pass  the  automobile  with  his  team 
and  to  support  the  verdict.    Pekarek  v.  Meyers,  206. 

Same.  It  is  the  duty  of  the  operator  of  an  automobile,  when  re- 
quested, to  assist  the  driver  of  a  team  which  exhibits  fright  at 
the  machine,  to  pass;  and  his  failure  to  use  reasonable  care  in  so 
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doing  is  negligence,  and  if  the  proximate  cause  of  an  injury  he  is 
liable  therefor.    Idem, 

Automobile  accident:  Liability  of  occupant  of  machine:  ETidenoe. 
Where  the  driver  of  an  automobile  is  negligent  in  the  operation 
of  the  machine  and  injury  results,  his  n^ligence  may  be  imputed 
to  the  owner  riding  with  him,  and  jointly  engaged  in  making  an 
experimental  trial  of  the  machine  to  ascertain  the  cause  of  its 
failure  to  operate  properly.  Under  the  evidence  in  this  case  the 
question  of  the  owner's  liability  under  such  circumstances  was 
properly  submitted  to  the  jury.  Carpenter  v.  Campbell  Automobile 
Co.,  52. 

Emergency  as  a  defense:  Evidence.  One  cannot  escape  liability  for 
the  negligent  operation  of  an  automobile  on  the  ground  that  he 
acted  in  an  emergency,  where  the  emergency  was  created  by  his 
own  negligence;  or  if,  by  the  exercise  of  reasonable  care  he  might 
have  avoided  injuring  another,  notwithstanding  the  emergency. 
Evidence  held  to  require  submission  of  the  issue  of  an  emergency 
as  a  defense.    Idem. 

Evidence:  Inatmction.  The  fact  that  defendant  was  driving  his  car 
on  the  left  side  of  the  street  when  the  injury  to  plaintiff  occurred 
was  prima  facie  evidence  of  negligence;  but  this  might  be  overcome 
by  showing  that  it  was  necessary  to  turn  the  car  to  that  side 
rather  than  to  the  right.  The  instruction  to  that  effect  was  not 
misleading  and  erroneous,  when  considered  in  connection  with  a 
previous  instruction  setting  forth  defendants'  claim,  that  they  were 
forced  to  the  left  side  of  the  street  to  avoid  collision  with  a  party 
coming  from  the  opposite  direction.    Idem, 

Joint  liability:  Instructions.  Where  the  court  on  its  own  motion 
properly  told  the  jury  that  two  or  more  persons  occupying  the 
same  vehicle  were  not  jointly  liable  for  its  negligent  operation, 
unless  it  appeared  from  the  evidence  that  they  were  engaged  in  a 
common  enterprise,  the  refusal  of  a  requested  instruction  embody- 
ing the  same  idea  was  not  erroneous.    Idem, 

Instructions:  Application  to  facts.  The  refusal  of  a  requested  in* 
struction  not  applicable  to  the  facts,  though  correct  in  law,  is 
not  erroneous.  Thus  an  instruction  that  if  defendant's  act  in 
driving  his  automobile  onto  the  walk  on  the  wrong  side  of  the 
street  was  the  result  of  the  excitement  and  confusion  produced  by 
the  sudden  and  impending  peril  from  an  approaching  vehicle,  and 
but  for  which  he  would  not  have  driven  to  that  side  of  the  street, 
the  verdict  should  be  for  defendant,  was  properly  refused  because 
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ignoring  the  possibility  of  defendant's  peril  having  been  brought 
about  by  his  own  negligence.    Idem, 

Emergency  as  a  defense:  Instructioa.  The  instruction  in  this  case 
to  the  effect  that,  although  defendant  has  shown  such  an  emer- 
gency as  justified  him  in  turning  his  automobile  to  the  wrong  side 
of  the  street,  yet  he  was  required  to  have  his  car  under  such  con- 
trol after  turning  that  he  could  avoid  injuring  persons  on  the 
sidewalk,  stated  the  law  correctly  and  was  not  misleading.    Idem. 

Master  and  Servant:  Negligence:  Evidence.  It  is  the  duty  of  an 
employer  to  furnish  his  servant  a  reasonably  safe  place  to  work, 
and  to  keep  the  same  in  reasonable  repair,  which  the  servant  may 
assume  has  been  done,  and  that  he  may  safely  perform  the  serv- 
ice in  the  exercise  of  reasonable  care.  In  the  instant  case  the  ques- 
tion of  whether  the  employer  was  negligent  in  the  construction  of 
an  entry  to  a  coal  mine,  resulting  from  the  fact  that  cross  timbers 
were  too  low,  was  for  the  jury.    Murray  v.  Swanwood  Coal  Co.,  1. 

Contributory  negligence:  Evidence.  Under  the  evidence  in  this  case 
the  question  of  whether  plaintiff,  a  mule  driver  in  a  coal  mine, 
who  was  caught  between  the  top  of  his  car  load  and  the  timbers 
supporting  the  roof  of  the  entry,  was  for  the  jury.    Idem, 

Assumption  of  Risks.  The  risks  which  a  servant  assumes  as  inci- 
dent to  his  employment  are  such  as  remain  or  attach  to  the  em- 
ployment after  the  master  has  performed  the  duties  which  the 
law  imposes  upon  him;  he  does  not  assume  the  risks  arising  from 
the  master's  failure  to  perform  a  legal  duty,  and  one  of  the  duties 
devolving  upon  the  master  is  to  furnish  the  servant  a  reasonably 
safe  place  to  work.  Under  the  evidence  in  this  case  the  question 
of  whether  plaintiff  assumed  the  risk  of  being  caught  between  the 
top  of  his  load  of  coal  and  the  timbers  supporting  the  roof  of  the 
entry,  was  for  the  jury.    Idem, 

Assumption  of  risk:  Statute.  The  statute  providing  that  an  em- 
ployee does  not  assume  the  risks  arising  from  an  employer's  failure 
to  furnish  safe  machinery  or  a  safe  place  to  worK>  unless  the 
danger  is  imminent,  and  that  it  shall  not  include  risks  incident  to 
the  employment,  relates  to  machinery  or  appliances  which  are 
defective;  so  that  the  owner  of  a  coal  mine,  who  constructs  and 
maintains  the  timbers  supporting  the  roof  of  an  entry  too  low  for 
the  safety  of  his  employees  is  liable  for  an  injury  resulting  there- 
from, in  the  absence  of  evidence  showing  that  the  condition  was 
necessarily  incident  to  the  reasonable  operation  of  the  mine,  and 
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that  the  riak  of  injury  did  not  follow  the  serrioe  as  a  matter  of 
law.     Idem, 

Master  and  serrant:  Vice-Principal:  Negligence.  The  question  of 
whether  an  employee  is  acting  in  the  capacity  of  a  vice-principal 
is  to  be  determined  from  the  character  of  the  service  performed 
by  him  rather  than  from  his  title  or  rank.  A  general  superintend- 
ent in  charge  of  work,  directing  what  should  be  done,  the  time 
and  manner  of  performing  the  service,  and  with  authority  to  em- 
ploy and  discharge  workmen,  was  a  vice-principal,  and  his  act  in 
fifTnishing  a  servant  an  unsuitable  appliance  was  negligence  for 
which  the  master  was  liable.  Funk  v.  Leonard  Construction  Co., 
320. 

Safe  appliances:  Evidence.  An  employer  is  required  to  exercise  rea- 
sonable care  in  furnishing  a  servant  with  appliances  which,  if 
handled  with  ordinary  prudence,  can  be  safely  used  in  the  per- 
formance of  the  work;  and  he  is  responsible  therefor  whether  this 
duty  is  performed  directly  by  himself  or  through  another.  Evi- 
dence held  to  require  submission  of  the  question  of  whether  de- 
fendant exercised  reasonable  care  in  furnishing  plaintiff  with  a 
rope  suitable  for  hoisting  iron  pipes.    Idem, 

Instructions.  An  employer  is  only  bound  to  use  ordinary  care  in. 
selecting  and  furnishing  suitable  appliances  with  which  his  serv- 
ants are  to  work:  So  that  an  instruction  in  an  action  for  injury 
caused  by  the  breaking  of  a  rope  used  in  hoisting  heavy  pipes,  that 
if  the  rope  broke  because  it  was  not  strong  enough  and  reasonably 
sufficient  to  stand  the  strain  the  defendant  would  be  liable  for 
negligence  was  erroneous,  and  the  error  was  emphasized  rather  than 
cured  by  another  instruction  correctly  stating  the  law.     Idem, 

Instmctions:  Refnsal  of  Requests.  Where  the  evidence  was  con- 
flicting as  to  whether  plaintiff's  injury  was  caused  by  the  use  of  an 
insufficient  rope  or  because  a  knot  was  improperly  tied  in  the  rope, 
an  instruction  that  if  the  evidence  was  just  as  consistent  with  one 
theory  as  the  other  plaintiff  could  not  recover  was  properly  re- 
fused; as  the  court  in  other  instructions  told  the  jury  that  plain- 
tiff could  only  recover  if  the  rope  broke  because  insufficient,  and 
could  not  recover  if  it  broke  because  improperly  tied.  Idem. 

Master  and  servant:  Contributory  negligence:  Evidence.  Where 
the  evidence  is  conflicting  the  question  of  contributory  negligence 
is  for  the  jury.  In  this  action  for  injury  to  a  miner  by  reason  of 
a  fall  of  slate  from  the  roof  of  the  passageway  leading  to  the 
room  in  which  he  worked,  the  evidence  is  held  to  require  submia- 
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sion  of  the  question  of  plaintiff's  contributory  negligence.    Brad- 
dich  V.  Phillips  Coal  Ck).,  402. 

Same.  Where  a  mine  operator  had  agreed  to  timber  the  roof  of  the 
mine  when  notified  by  a  miner  that  it  was  necessary  to  protect 
any  roadway,  it  was  his  duty  to  timber  the  neck  of  a  miner's  room 
leading  to  the  entry  to  the  mine,  when  notified  that  it  was  dan- 
gerous; and  the  miner  was  not  guilty  of  negligence  in  failing  to 
double-timber  the  same,  under  the  statute  providing  that  a  miner 
failing  to  support  the  roof  and  entries  under  his  control  shall  be 
guilty  of  a  misdemeanor.    Idem, 

Same:  Aasumption  of  risk.  Although  plaintiff  knew  that  the  roof 
sounded  loose  and  drummy  he  did  not  assume  the  risk  of  working 
under  it,  after  he  had  been  assured  by  the  pit  boss  that  from  his 
greater  experience  he  knew  that  the  place  was  safe,  and  had  or- 
dered him  to  go  to  work  before  the  roof  was  properly  supported; 
especially  where  there  was  evidence  authorizing  the  jury  to  find 
that  the  operator  had  promised  to  provide  proper  supports  as  soon 
as  timbers  could  be  secured.    Idem, 

Master  and  Servant:  Assumption  of  risk.  Where  an  employee  is 
engaged  in  installing  new  machinery,  and  the  conditions  of  neces- 
sity change  as  the  work  progresses,  the  master  is  not  charged 
with  the  duty  of  providing  a  safe  place  to  work;  but  the  employee 
assumes  the  dangers  incident  to  the  changing  conditions,  and  the 
master  is  under  no  obligation  to  warn  him  of  the  dangers  arising 
therefrom.    Beard  v.  Hubinger  Bros.  Co.,  524. 

Safe  place  to  work:  Light.  Where  an  employer  furnishes  sufficient 
artificial  light  to  properly  light  the  place  where  a  servant  is  at 
work,  and  which  may  be  turned  on  by  the  servant  at  his  pleasure, 
the  employer  is  not  liable  for  negligence  in  failing  to  furnish  a 
safe  place  to  work  because  insufficiently  lighted.    Idem. 

Master  and  Servant:  Promise  to  repair  machinery:  Evidence.  A 
promise  to  repair  defective  machinery  need  not  be  in  express  words. 
It  may  be  implied  from  language  more  or  less  indefinite.  In  the 
instant  case  the  question  of  whether  there  was  such  a  promise  to 
repair  the  railway  engine  with  which  plaintiff  was  injured,  as  to 
justify  reliance  thereon,  was  for  the  jury.  Breen  v.  Iowa  Central 
Railway  Co.,  537. 

Assumption  of  risk.  Whether  plaintiff  continued  to  use  the  engine 
for  such  a  length  of  time  after  the  promise  of  repair,  as  to  charge 
him  with  assumption  of  the  risk,  was  also  for  the  jury.    Idem^ 
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Defective  machinery:  Assuliiptioii  of  risk:  Instmctioiu  Where  it 
appeared  that  phiintiff,  who  was  a  railway  engineer,  inspected  the 
engine  which  subsequently  broke  causing  his  injury,  and  observed 
its  defective  condition  but  discovered  nothing  which  he  had  not 
known  before,  or  which  he  had  not  reported  to  the  foreman  of  the 
roundhouse,  an  instruction  that  if  the  apparent  condition  of  the 
engine  was  such  as  to  indicate  imminent  peril  from  its  further 
use  plaintiff  could  not  recover  was  sufficient.    Idem. 

Evidence  of  pain  and  raftering:  Sufficiency  of  petition.  The  petition 
in  a  personal  injury  action  alleging  that  plaintiff  received  serious 
and  permanent  injuries,  incapacitating  him  from  performing  any 
manual  labor,  is  sufficient  to  authorize  the  admission  of  evidence 
of  pain  and  suffering,  in  the  absence  of  a  motion  for  a  more 
specific  statement.    Idem, 

Haater  and  aerrant:  Negligence  of  fellow  senrant:  Eyidence.  Where 
an  employee,  having  charge  of  the  operation  of  a  machine,  started 
the  same  without  warning  to  another  employee  of  the  danger  to 
which  he  had  voluntarily  exposed  himself,  his  act  in  so  donig  was 
not  chargeable  to  the  master,  on  the  theory  that  he  was  a  vice- 
principal  for  such  purpose,  but  was  the  act  of  a  fellow  servant  in 
the  ordinary  operation  of  the  work,  for  whose  negligence  the  mas- 
ter was  not  liable.    Scherer  v.  Alfalfa  Meal  Co.,  683. 

Warning:  Duty  of  master.  The  duty  of  the  master  to  warn  a  serr- 
ant  ordinarily  exists  with  respect  to  those  dangers  which  are  not 
obvious,  are  unknown  to  the  servant,  and  which  are  or  should  be 
known  to  the  master,  and  is  most  frequently  applied  in  favor  of 
newly  employed  and  inexperienced  workmen.  The  warning  exacted 
of  the  master  has  reference  to  such  dangers  as  inhere  in  the  place 
or  machinery  provided  for  the  servant,  and  not  those  dangers 
arising  as  to  the  result  of  the  negligence  of  a  fellow  servant,  and 
has  no  reference  to  the  signals  or  cries  of  experienced  workmen 
for  their  mutual  protection.    Idem. 

Master  and  servant:  Negligence:  Evidence.  Where  there  is  some 
peculiar  danger  arising  from  the  operation  of  a  machine,  which  an 
experienced  workman  acting  within  the  scope  of  his  employment 
would  not  be  likely  to  appreciate,  he  is  entitled  to  a.  warning  by 
the  master.  In  the  instant  case  plaintiff  was  engaged  in  the  opera- 
tion of  a  saw  set  in  a  slit  of  a  table,  and  in  pulling  a  splinter  from 
below,^  which  was  caught  between  the  saw  and  the  edge  of  the 
table,  his  hand  was  drawn  against  the  saw  and  injured.  Held, 
that  the  question  of  whether  this  danger  was  so  open  and  notorious 
that  the  plaintiff  was  guilty  of  negligence,  or  such  as  to  relieve 
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the  employer  of  the  duty  to  warn  him  of  the  danger,  web  for  the 
jury.    Waddell  v.  Burlington  Basket  Co.,  736. 

Baina.  An  employer  is  not  liable  for  negligence  because  failing  to 
warn  a  workman  of  a  danger  incident  to  the  performance  of  duties 
assigned  to  another,  and  entirely  outside  the  scope  of  his  own 
employment.    Idem, 

Guarding  machinery:  Negligence:  Evidence.  The  statute  requiring 
that  saws  with  which  workmen  are  employed  shall  be  guarded  con- 
templates that  such  guards  as  are  practicable,  and  will  not  materi- 
ally interfere  with  the  efficient  use,  shall  be  placed  near  or  over 
them  in  such  manner,  and  shall  be  of  such  material,  as  will  pro- 
tect employees  using  the  same  or  coming  in  proximity  therewith 
from  being  injured  thereby.  In  the  instant  case  the  failure  of 
defendant  to  protect  the  saw  by  a  covering  from  all  sides,  three 
sides  being  protected,  was  not  the  proximate  cause  of  plaintiff's 
injury.    Idem, 

NEGOTIABLE  INSTRUMENTS.    See  Banks  and  Banking. 
NEW  TRIAL. 

Affidavits:  Hearsay  evidence.  The  affidavit  of  an  attorney  in  sup- 
port of  a  moticm  for  a  new  trial,  based  solely  upon  alleged  state- 
ments of  jurors  concerning  the  verdict  and  the  manner  of  comput- 
ing the  same,  is  purely  hearsay  and  not  entitled  to  ccmsideration. 
Waltham  Piano  Ck>.  v.  Freeman,  567. 

Bias  of  juror.  Bias  of  a  juror  as  indicated  by  his  conversation  out 
of  court,  when  made  a  ground  for  new  trial  and  supported  by  the 
affidavits  of  two  persons,  which  were  denied  by  the  juror,  pre- 
sented an  issue  for  determination  by  the  trial  court.  State  v. 
Becker,  72. 

Grounds:  Review.  The  granting  of  a  new  trial  is  lai^ely  a  matter 
of  discretion,  and  when  granted  upon  matters  peculiarly  within  the 
knowledge  of  the  trial  court,  and  of  which  the  appellate  court  is 
not  in  position  to  judge,  its  ruling  is  presumptively  correct;  and 
where  a  new  trial  is  granted  generally  upon  a  motion  containing 
numerous  grounds,  the  appellant  has  the  burden  of  showing  that 
none  of  the  grounds  were  good.  Maynard  v.  City  of  Des  Moines, 
126. 

Improper  argument:  Review.  Where  alleged  improper  argument  to 
the  jury  is  made  a  ground  for  new  trial,  and  appears  in  the  record 
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on  appeal  simply  by  the  testimony  of  part  of  the  jurors,  with  no 
finding  by  the  court  as  to  whatr  counsel  in  fact  said,  the  question 
is  not  reviewable.  Estes  ▼.  Chicago,  Burlington  &  Quincy  Ry.  Co, 
666. 

Newly  discorered  eridenoe.  Newly  discovered  evidence  which  is 
merely  cumulative,  or  immaterial,  or  without  probative  force,  does 
not  require  the  granting  of  a  new  trial.    Braken  v.  Jackson,  424. 

Review  on  appeaL  Where  the  trial  court  makes  no  finding  of  facts 
regarding  matters  alleged  in  affidavits  in  support  of  a  motion  for 
new  trial,  which  are  denied  by  counter  affidavits,  the  appellate  court 
will  not  consider  the  matters  embraced  in  the  affidavits.  State  v. 
McClure,  351. 

Diacretion  of  trial  court.  The  examination  of  witnesses  and  the  gen- 
eral conduct  of  a  trial  involve  in  a  large  measure  the  sound  dis- 
cretion of  the  trial  court,  and  the  same  rule  applies  where  the 
court  is  called  upon  to  pass  on  a  motion  for  new  trial,  based  upon 
alleged  misconduct  in  argument  to  the  jury;  and  unless  it  is  made 
to  appear  that  such  discreti<»i  has  been  abused  the  appellate  court 
will  not  interfere.    Idem, 

Misconduct  in  argument.  It  is  improper  for  a  prosecuting  attorney 
to  quote  from  an  opinion  of  the  supreme  court  in  his  argument  to 
the  jury,  but  where  this  was  done  and  upon  objection  the  jury  was 
directed  to  disregard  it,  it  will  be  presumed  that  they  obeyed  the 
direction  of  the  court.    Idem, 

Waiver  by  motion  for  judgment.  Where  the  general  verdict  against 
one  defendant  in  the  action  made  no  reference  to  the  other  defend- 
ants, plaintiffs  motion  for  a  new  trial  was  not  waived  by  the 
filing  of  a  motion  for  judgment  on  special  findings  against  another 
defendant,  as  alternative  relief.  Farmers  Savings  Bank  v.  Forbes 
&  Son,  110. 

Defective  verdict.  Where  a  verdict  was  returned  against  only  one  of 
two  defendants,  with  no  reference  to  the  other,  the  court  was  not 
authorized  to  enter  judgment  against  the  other  defendant,  but 
should  grant  a  new  trial.    Idem, 

NUISANCE.    See  Intoxicatimg  Liquors. 

OFFICERS. 

County  treasurer:  Accounting:  Liability  for  distribution  of  funds. 
It  is  the  duty  of  a  county  treasurer  to  credit  the  public  funds  com- 
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ing  into  his  hands  to  the  proper  accounts;  and  where  his  failure 
to  give  a  proper  credit  results  in  loss  to  the  county  or  to  the  jlarties 
entitled  thereto,  he  and  his  sureties  on  his  bond  are  liable  therefor. 
Where  however  the  treasurer  accounted  for  and  paid  over  to  his 
successor,  upon  a  settlement  with  the  supervisors,  all  funds  col- 
lected and  remaining  in  his  hands,  the  mere  fact  that  he  neglected 
to  credit  a  certain  fund  with  collections  made  and  thus  paid  over 
did  not  create  a  liability  therefor;  as  it  will  be  presumed  that  the 
county  and  its  officers,  holding  the  funds  as  trustee,  will  make  the 
proper  distribution  of  the  same.    Calhoun  Coimty  v.  McCrary,  455. 

Same:  Settlement  with  treasurer:  When  conclusive.  Where  a 
retiring  county  treasurer  made  a  settlement  with  the  supervisors 
on  an  apparently  full  and  fair  exposition  of  his  books  and  accounts, 
and  paid  to  his  successor  the  balance  found  chargeable  to  him,  such 
settlement  will  not  be  re-opened  except  upon  a  showing  of  fraud  or 
concealment  on  his  part,  or  of  mistake  on  the  part  of  the  super- 
visors; although  members  of  the  board  may  not  have  had  their 
attention  called  to  specific  items  collected  and  belonging  to  a  certain 
fund  and  not  properly  credited  to  that  fund,  but  actually  accounted 
for.    Idem, 

OPTIONS.    ^®  Leases — ^Beal  Pbopekty. 

ORIGINAL  NOTtCE. 

Service  of  notice:  Date  of  service:  Parol  evidence.  The  accept- 
ance of  service  of  an  original  notice  without  date  is  insufficient  and 
does  not  constitute  the  commencement  of  the  action,  as  to  another 
defendant  not  accepting  service,  and  not  served  until  he  had  begun 
a  like  action  in  partition  and  had  secured  completed  service  on 
all  the  parties;  and  parol  evidence  as  to  the  date  of  service  was 
not  admissible  against  him  under  his  plea  in  abatement  of  the 
first  action.    Wray  v.  Wray,  230. 

PARTIES.    See  Estates  of  Decedents. 

PABTITION.    See  Wills. 

Referee's  sale:  Mutual  rescission:  Damages.  Upon  a  mutual  res- 
cission and  abandonment  of  a  referee's  sale  of  land  the  purchaser 
would  be  entitled  to  a  return  of  any  part  of  the  consideration 
paid;  but  if  without  excuse  he  refused  to  complete  the  purchase, 
the  referees  would  have  the  right  to  retain  the  amount  paid  as 
damages,  or  sue  for  damages  or  for  specific  performance;  and  if 
they  elected  to  sue  for  damages  the  measure  would  be  the  dififer- 
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ence   between   the   amount   bid  and   the   amount   obtained  at  a 
resale.    Perrin  v.  Chidester,  31. 

Mutual  abandonment  of  sale:  ETidence.  On  the  issue  in  this  action 
as  to  the  right  of  the  purchaser  at  partition  sale  to  vecoyer  the 
amount  paid  as  earnest  money,  which  had  been  retained  by  the 
referees,  the  evidence  is  held  insufficient  to  show  a  mutual  aban- 
donment of  the  sale  which  would  entitle  him  to  its  return.    Idem. 

Same:  Careat  emptor:  Resciasion.  The  rule  of  caveat  emptor  ap- 
plies, at  least  to  a  limited  extent,  to  partition  sales;  but  the  pur- 
chaser has  the  right  to  demand  such  regularity  in  the  proceedings 
as  will  convey  such  title  as  the  parties  have,  and  if  so  defective 
that  he  will  not  get  the  title  of  all  the  parties  he  will  not  be 
required  to  complete  the  sale,  although  irregularities  not  available 
to  the  parties  on  collateral  attack  will  not  authorize  rescission. 
Idem. 

Same:  Resdsaion:  Tender.  Where  a  purchaser  at  partition  sale 
placed  his  objections  to  the  title  on  certain  grounds,  and  the  title 
was  perfected  by  the  referees  in  compliance  therewith,  he  could  not 
thereafter  rescind  the  sale  on  other  and  different  grounds.  And 
after  perfection  of  the  title  he  could  not  rescind  because  of  the 
alleged  failure  to  tender  a  deed^  without  tendering  the  balance  of 
the  purchase  money  and  demanding  compliance  with  the  contract. 
Idem, 

Same,  A  purchaser  at  partition  sale  cannot  base  his  refusal  to  com- 
plete the  contract  and  demand  return  of  the  earnest  money  paid 
on  the  ground  that  the  referees  improperly  treated  the  sale  as 
subject  to  certain  leasehold  rights,  where  any  defect  in  that  re- 
gard in  the  original  proceedings  was  cured  by  a  supplemental  de- 
cree and  tender  of  a  new  deed  before  any  objection  to  the  title  was 
made.    Idem, 

PHYSICIANS. 

Malpractice:  Evidence.  The  evidence  in  this  action  for  malpractice 
in  treating  a  compound  fracture  of  plaintiff's  lower  jaw  is  reviewed 
at  length  and  held  insufficient  to  establish  negligence  in  the  man- 
ner of  treatment,  or  want  of  skill  on  the  part  of  defendant.  The 
mere  fact  that  defendant  adopted  one  recognized  method  of  treat- 
ment where  other  physicians  might  have  adopted  another  does  not 
show  negligence.    Cozine  v.  Moore,  472. 

Pleadings:  Evidence.  Where  the  petition  in  an  action  for  malprac- 
tice did  not  charge  as  a  ground  of  negligence  that  defendant  failed 
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to  take  plaintiff  to  a  hospital  for  treatment,  and  there  was  no 
showing  that  he  did  not  receive  proper  treatment  at  home,  evi- 
dence that  the  usual  practice  would  suggest  taking  plaintiff  to  a 
hospital  was  inadmissible;  as  defendant  could  only  act  in  an  ad- 
visory capacity  in  the  matter  and  it  did  not  appear  that  his 
advice  was  asked.    Idem, 

Evidence:  Prejudice.  In  an  action  for  malpractice,  evidence  of  the 
total  sum  of  defendant's  charges  for  the  care  and  treatment  of 
plaintiff,  which  was  large,  and  in  the  absence  of  any  showing  as 
to  the  items  would  tend  to  prejudice  the  jury,  was  inadmissible. 
Idem. 

PLEADINQS.    3m    Attachment — CoRPottATioNs    Equitt — ^Physi- 
cians. 

Amendments.  It  is  the  rule  to  permit  amendments  to  pleadings  at 
any  stage  of  the  cause,  so  long  as  prejudice  does  not  result  to  the 
adverse  party.  In  the  instant  case  an  amendment  to  conform  the 
pleadings  to  the  evidence  was  not  prejudicial,  on  the  ground  that 
it  deprived  the  opposite  party  of  the  right  of  cross-examination  and 
the  introduction  of  further  evidence  to  meet  the  new  issues;  espe- 
cially as  he  did  not  ask  to  have  the  case  re-opened,  and  the  evi- 
dence introduced  was  pertinent  to  the  newly  pleaded  facts  and  the 
cross-examination  had  been  thorough.    Detrick  v.  Patterson,  460. 

Time  of  filing  pleadings.  The  court  in  its  discretion  may  permit  the 
filing  of  a  pleading  after  the  expiration  of  the  statutory  period. 
Ellis  V.  Oliphant,  514. 

Admissions  by  demurrer.  A  demurrer  admits  all  facts  well  pleaded: 
Thus  where  a  demurrer  to  a  petition  for  the  review  of  a  decree 
admitted  that  payment  of  certain  funds  by  the  county  treasurer 
had  been  enjoined,  it  was  conclusive  of  the  proposition  that  the 
funds  should  have  been  allowed  to  remain  with  the  treasurer,  and 
it  was  proper  for  the  court  to  order  restoration.  Barz  ▼.  Sawyer, 
Exr'x,  481. 

Motion  to  strike.  Ordinarily  a  motion  to  strike  is  not  the  proper 
method  of  attacking  the  substance  of  a  pleading,  as  its  legal  suf- 
ficiency cannot  be  tested  in  that  manner.    Ellis  v.  Oliphant,  514. 

Motion  to  strike:  •  Review.  Where  a  defendant  made  no  objection 
to  an  amended  and  substituted  petition  at  the  time  of  its  filing, 
but  filed  answer  thereto  and  informed  the  court  that  he  was  ready 
to  proceed,  a  motion  to  strike  the  amended  petition  after  verdict. 

Vol.  159  Ia.— 51 
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which  was  not  ruled  upon  by  the  trial  court,  is  not  reviewable 
on  appeaL    Braken  ▼.  Jackson,  424. 

Cross-petition:  Issues:  Parties.  The  statute  allowing  a  defendant 
to  file  a  cross-petition  against  a  co-defendant  or  another  person 
relates  to  cases  where  he  has  a  cause  of  action  affecting  the  sub- 
ject matter  of  the  original  action  against  the  defendant,  and  not 
to  wholly  distinct  and  independent  transactions.  Thus  where  the 
yendee  of  real  property  brought  an  action  for  damages  because  of 
the  vendor's  failure  to  complete  the  contract  by  furnishing  an 
abstract  showing  clear  title,  and  the  vendor  sought  specific  per- 
formance on  the  theory  that  he  would  cure  the  defects  in  the 
title  within  a  reasonable  time,  a  cross-petition  making  those  who 
had  adverse  claims  parties  was  not  permissible  under  the  statute; 
as  the  only  effect  of  the  same  would  be  to  furnish  evidence  that 
defendant  was  perfecting  his  title,  and  the  plaintiff  is  not  required 
to  assume  any  burden  in  an  action  of  that  character.  Eller  v. 
Newell,  711. 

PRACTICE.    See  Appeal — Pleadings. 

Continuance:  Absent  witness:  Discretion.  The  continuance  of  a 
cause  is  largely  a  matter  of  discretion;  and  where  the  application 
was  made  on  the  eve  of  trial,  based  on  the  absence  of  a  non-resi- 
dent witness,  with  no  showing  of  an  effort  to  take  his  deposition, 
and  his  deposition  had  been  taken  by  the  adverse  party,  refusal  to 
grant  the  continuance  was  not  an  abuse  of  discretion.  McGinnia  v. 
McGinnis,  394. 

Exception  to  rulings:  Review.  Where  no  exception  was  preserved 
to  the  ruling  striking  a  pleading  from  the  files  the  action  of  the 
court  will  not  be  reviewed  on  appeaL    Cort  v.  Benson,  218. 

Necessity  for  trial  notice.  Where  a  cause  has  been  reversed  and  re- 
manded by  the  supreme  court  for  further  proceedings,  the  statute 
requiring  the  filing  of  trial  notice  before  either  party  can  bring 
the  case  on  for  trial,  except  where  the  parties  otherwise  agree, 
applies.    National  Loan  &  Investment  Go.  y.  Bleasdale,  529. 

Verdict:  Bednctlon  on  appeaL  Where  the  trial  court  has  found  a 
verdict  to  be  excessive  the  question  of  the  extent  to  which  it  should 
be  reduced  becomes  one  for  the  court,  and  the  appellate  court  may 
still  further  reduce  it  without  usurping  the  province  of  the  jury. 
Hoger  V.  Hart,  234. 

QUIETING  TITLE.    See  Keal  Property. 
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RAILROADS.    ^^  Cabsieb& 

Crossing  accident:  Negligence:  Evidence.  In  this  action  for  personal 
injury  to  plaintiff  while  attempting  to  board  one  of  defendant's 
cars  at  a  crossing,  the  evidence  is  reviewed  and  held  sufficient  to 
take  the  case  to  the  jury  and  to  sustain  a  verdict  for  plaintiff. 
Sandquist  v.  Railway  Co.,  194. 

Negligence:  Warning:  Evidence.  One  engaged  in  unloading  coal 
from  a  freight  car  as  the  employee  of  the  consignee,  who  had 
timely  warning  of  the  approach  of  a  switching  train,  cannot  com- 
plain that  the  warning  came  from  some  one  other  than  the  train- 
men. In  the  instant  case  the  evidence  is  held  insufficient  to  show 
that  a  failure  of  defendant's  employees  to  warn  plaintiff  of  the 
approach  of  the  train  was  the  proximate  cause  of  his  injury.  Post 
V.  Chicago  &  Northwestern  Ry.  Co.,  639. 

Same:  The  evidence  is  also  reviewed  and  held  insufficient  to  show 
that  the  railway  company  was  negligent  in  switching  its  train 
against  the  coal  car  in  which  plaintiff  was  at  work  with  such  force 
as  to  cause  his  injury.    Idem» 

Trespassing  animals:  Negligence:  Evidence.  The  employees  of  a 
railway  company  are  under  no  obligations  to  the  owner  of  stock 
trespassing  upon  the  right  of  way,  until  their  presence  is  discov- 
ered; but  upon  discovery  of  their  peril  it  becomes  the  duty  of 
trainmen  to  exercise  reasonable  care  to  avoid  injuring  them.  In 
the  instant  case  the  evidence  is  held  to  require  submission  of  the 
question  whether  the  engineer  saw  plaintiff's  horses  in  time  to 
have  avoided  the  accident.  Reynolds  v.  Chicago,  Great  Western 
Railroad  Co.,  317. 

REAL  PROPERTY.    See  PABTmoN. 

Adverse  Possession:  Claim  of  right:  Color  of  title.  Title  to  real 
property  cannot  be  acquired  simply  by  open,  notorious  and  adverse 
possession  for  the  statutory  period;  there  must  be  some  record 
title  or  definite  claim  of  right,  by  virtue  of  which  the  claimant 
supposes  in  good  faith  that  he  has  a  right  to  the  property,  and 
under  which  he  continues  in  possession.  Mere  occupancy  by  a 
trespasser,  and  improvement  of  the  property  as  a  matter  of  con- 
venience to  himself  and  family,  appreciating  that  he  has  no  right 
or  title,  does  not  constitute  such  adverse  possession  as  will  ripen 
into  title,  or  operate  as  a  bar  under  the  statute.  Goulding  v. 
Shonquist,  647. 
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Abstract  of  title:  Place  of  payment:  New  conditions.  The  naked 
offer  to  sell  real  property  at  a  stated  price  imposes  no  duty  on 
the  seller  to  furnish  an  abstract  of  title;  and  where  no  place  of 
payment  was  stated  in  the  offer  the  seller  is  under  no  obligation 
to  accept  payment  or  furnish  a  deed  at  any  place  other  than  his 
residence;  and  when  such  requirements  are  added  to  a  simple  offer 
to  sell  they  amount  to  new  conditions  which,  unless  mere  requests 
a  compliance  with  which  is  not  insisted  upon,  must  be  assented  to 
before  the  contract  is  complete.    Knox  v.  McMurray,  171. 

Same.  Where  the  purchaser^  in  addition  to  his  acceptance  of  a  simple 
offer  of  sale  at  a  stated  price,  said  that  ''we  would  like  to  have 
you  send  on  the  deed  and  abstract,  and  when  they  are  found  cor- 
rect your  money  will  be  turned  over  to  you,"  he  thus  qualified  his 
acceptance  by  indicating  his  intent  to  make  the  promise  of  pay- 
ment contingent  upon  the  production  of  deed  and  abstract  at  his 
place  of  residence  which  should  upon  inspection  be  found  satis- 
factory.   Idem, 

Acceptance:  Waiver  of  conditions.  Failuxt  of  the  vendor  to  reply 
or  object  to  an  acceptance  of  his  offer,  which  for  the  first  time 
suggests  a  day  certain  for  performance,  will  amount  to  a  waiver  of 
objection  to  the  time  fixed;  but  where  he  treats  it  as  a  mere  pro- 
N  posal  and  replies  demanding  an  additional  price,  it  does  not  amount 
to  a  waiver.    Idem, 

Boundaries:  Report  of  commissioners:  Condiisiveness.  The  district 
court  is  not  bound  by  the  report  of  commissioners  appointed  to 
locate  alleged  lost  boundaries  of  land,  but  may  set  their  report 
aside  and  make  new  and  different  findings,  when  warranted  by 
the  evidence;  as  the  commissioners  are  mere  ofiicers  of  the  court 
appointed  to  aid  in  locating  true  boundaries.  McGovern  v.  Heery, 
507. 

Acquiescence:  Effect.  Where  the  court  finds  from  the  evidence  that 
the  corners  and  lines  alleged  to  have  been  lost  or  in  dispute  have 
been  established  by  acquiescence  of  the  parties  for  the  statutory 
period,  it  is  unnecessary  for  the  court  to  proceed  further  and 
ascertain  where  the  lines  and  corners  were  orginally  located,  or 
where  commissioners  might  locate  them.    Idem, 

Appeal:  Trial  de  novo:  Review  of  evidence.  An  action  to  establish 
alleged  lost  corners  and  lines  is  a  special  proceeding  and  not  triable 
de  novo  on  appeal;  and  where  the  findings  of  the  trial  court  are 
based  upon  conflicting  evidence  they  have  the  force  of  a  verdict  of 
a  jury,  and  the  evidence  Will  not  be  reviewed  for  the  purpose  of 
determining  its  weight,  or  the  credibility  of  the  witnesses.    Idem, 
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Establishment  of  comers  and  lines:  Dnty  of  commissioners:  Acqui- 
escence. It  is  the  duty  of  commissioners  appointed  to  locate  lost 
or  disputed  corners  and  lines  to  first  ascertain,  if  possible,  their 
original  government  location;  but  if  this  cannot  be  done  then  they 
should  proceed  under  the  rules  and  by  survey  to  ascertain  where 
they  were  originally  located,  and  mark  the  same- as  the  original 
government  corners  and  lines,  and  report  their  doings  to  the  court. 
If,  however,  acquiescence  of  the  parties  in  a  certain  line  is  pleaded 
and  proved  no  further  investigation  as  to  the  government  lines 
and  comers  will  be  made  by  the  court,  but  their  agreement,  which 
may  be  inferred  from  long  acquiescence,  will  determine  the  con- 
troversy.   Idem, 

Taxation  of  costs.  The  taxation  of  costs  in  proceedings  to  establish 
lost  corners  is  largely  a  matter  of  discretion  with  the  court,  aind 
in  the  absence  of  an  abuse  of  such  discretion  its  ruling  will  not 
be  disturbed.    Idem, 

Contracts:  Consideration:  Parol  evidence:  Instructions.  A  cred- 
itor is  bound  by  the  contract  of  his  debtor  for  the  sale  of  his  l8.nd 
to  a  vendee  whom  the  creditor  has  garnished,  but  the  creditor  may 
inquire  into  the  true  consideration;  and  for  this  purpose  parol 
evidence  is  admissible.  And  where  there  was  evidence  that  a  vendee, 
who  was  seeking  to  defeat  a  garnishment  by  a  creditor  of  the 
vendor,  had  changed  the  contract  and  deed,  an  instruction  that  the 
jury  might  consider  evidence  of  prior  oral  negotiations  of  the  par- 
ties; that  the  expressed  consideration  was  prima  facie  correct 
though  not  controlling;  and  that  if  a  preponderance  of  the  evi- 
dence showed  that  the  expressed  consideration  was  not  correct  they 
must  so  find,  was  proper.    State  Bank  v.  Young,  375. 

Contracts:  Right  of  possession.  The  holder  of  the  legal  title  is 
presumptively  entitled  to  the  immediate  possession  of  the  property; 
and  an  executory  contract  of  sale  does  not  of  necessity  carry  with 
it  the  right  of  the  purchaser  to  the  possession.  The  contract  in 
the  instant  case  consisting  of  the  correspondence  between  the  par- 
ties, even  though  creating  some  interest  in  the  purchaser,  gave 
him  no  right  to  possession  before  performance  of  the  contract;  as 
there  was  no  implied  credit,  or  delay  in  performance,  and  the  cor- 
respondence does  not  contemplate  delivery  of  possession  sooner. 
Wood  V.  Irving,  658. 

Contract  of  sale:  Option.  A  contract  between  the  owner  and  an  al- 
leged purchaser  of  land  that  a  survey,  plat  and  sale  of  the  land  as 
lots  should  be  made  at  the  expense  of  the  purchaser,  the  contracts 
of  sale  and  payments  to  be  made  to  the  owner  until  he  had  re- 
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ceived  a  certain  price  per  acre  for  his  land,  when  the  unsold  portion 
was  to  be  conveyed  to  the  purchaser,  and  also  exempting  the  pur- 
chaser from  liability  in  case  of  his  failure  to  perform  and  provid- 
ing a  forfeiture  for  such  failure,  was  not  a  contract  of  purchase 
and  sale  but  a  mere  option.    May  v.  Brackett,  101. 

Same:  Instruction:  Prejudice.  An  instruction  permitting  the  jury 
to  consider  certain  oral  evidence  tending  to  show  a  consununated 
sale  by  defendant,  thus  authorizing  it  to  construe  the  contract  not- 
withstanding its  written  provisions  creating  a  mere  option,  whether 
right  or  wrong,  was  favorable  to  plaintiff  and  therefore  he  will  not 
be  heard  to  complain  of  the  same.    Idem, 

Injury  to  land:  Evidence.  In  an  action  for  injury  to  land  by  reason 
of  the  negligent  construction  of  a  railway  bridge,  thus  causing  the 
water  to  dam  up  and  flood  plaintiff's  land,  evidence  that  it  was  cus- 
tomary for  employees  of  the  railway  company  to  examine  the 
bridge  following  a  storm,  was  admissible,  both  for  the  purpose  of 
showing  defendant's  knowledge  of  the  bridge  and  an  indicating  that 
it  needed  attention  after  a  storm.  Estes  v.  Chicago,  Burlington  & 
Quincy  Ry.  CJo.,  666. 

Same.  A  witness  who  had  established  his  familiarity  with  a  water- 
course and  the  surrounding  lands  was  competent  to  state  whether 
a  bank  of  dirt  was  thrown  upon  the  land  when  a  levee  was  broken, 
or  was  sediment  thrown  up  after  the  levee  broke  because  of  the 
dead  water,  though  in  the  nature  of  an  opinion,  on  the  ground  of 
his  inability  to  reproduce  the  scene  as  it  appeared  to  him.  In  the 
instant  case  the  witness  was  qualified  to  give  his  opinion,  although 
not  technically  an  expert.    Idem, 

Title:  Time  for  perfecting.  Ordinarily  if  the  vendor  cannot  make 
such  title  as  he  has  agreed  to  convey  the  vendee  is  relieved  from 
paying  for  the  land  and  may  recover  any  portion  already  paid: 
but  if  the  vendor  is  ready  and  willing  to  perform  he  cannot  recover 
that  portion  of  the  price  paid;  and  the  fact  of  resale  does  not 
change  the  rule.  And  ordinarily  where  the  vendor  has  received  the 
full  purchase  price,  and  no  time  is  specified,  he  is  entitled  to  a 
reasonable  time  in  which  to  convey;  but  demand  and  refusal  is  a 
condition  precedent  to  a  suit  for  return  of  the  purchase  price.  Per- 
rin  V.  Chidester,  31. 

Quieting  title:  Accretion:  Avulsion:  Evidence.  In  this  action  to 
quiet  title  to  land  lying  along  the  Missouri  river,  the  evidence  is 
reviewed  and  held  to  show  that  the  land  in  question  is  west  of 
the  river,  due  to  gradual  erosion  rather  than  to  a  change  in  the 
course  of  the  river  by  sudden  avulsion,  and  that  it  is  therefore  a 
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part  of  the  state  of  Nebraska  and  plaintiff  is  not  entitled  to  a 
decree  quieting  his  title.    Morrow  v.  Mutz,  652. 

Vendor  and  vendee:  BepresentatLonB  of  buyer:  WaxrantieB.  Bep- 
resentations  concerning  the  location,  character  and  value  of  land 
and  surrounding  improvements,  whoi  employed  with  respect  to 
land  subject  to  inspection  by  both  parties,  may  amount  to  nothing 
more  than  expressions  of  opinion;  but  when  the  land  is  at  a  dis- 
tance and  the  buyer  relies  on  the  statements  of  the  seller,  the  same 
statements  may  amount  to  actionable  representations  and  war- 
ranties.   Wakefield  v.  Coleman,  241. 

REFORMATION  OF  INSTRUMENTS.    See  Eourrr. 

RESCISSION.    See  Pabtition. 

ROBBERY.    See  Gbihinal  Law. 

SALES. 

Agency:  Compensation:  Evidence.  In  an  action  for  the  price  of 
pianos  sold  defendant  under  an  agreement  that  he  should  receive 
a  certain  commission  on  those  resold  at  special  sale,  the  fact  that 
plaintiff's  manager  assisted  in  making  the  resales  would  not  defeat 
defendant's  right  to  commissions.  Evidence  held  sufficient  to  take 
the  question  of  defendant's  right  to  commissions  to  the  jury. 
Waltham  Piano  Co.  v.  Freeman,  567. 

Bill  of  sale:  Sufficiency.  A  written  instrument  reciting  that  the 
maker  on  a  specified  date  sold  certain  personal  property  to  the 
party  named  therein  for  the  consideration  expressed,  when  shown 
to  have  been  executed  as  a  part  of  the  transaction,  was  admissible 
and  proper  to  be  considered  in  determining  whether  the  sale  was 
in  fact  made,  though  containing  no  words  of  assignment  or  trans- 
fer. Putnam,  Aldrich  &  Putnam  v.  Hamilton-Stoddard-McCormick, 
702. 

Fraud:  Rights  of  subsequent  creditors.  A  creditor  cannot  attack 
a  sale  of  property  by  the  debtor  to  a  third  person  on  the  ground 
of  fraud,  where  the  relation  of  debtor  and  creditor  did  not  exist  at 
the  time  of  the  sale,  without  showing  that  the  sale  was  made  with 
intent  to  defraud  future  creditoirs,  or  that  the  seller  was  indebted 
to  others  than  himself  prior  to  his  becoming  a  creditor.    Idem, 

Credibility  of  witness:  Evidence.  Where  a  party  testified  that  he 
had  purchased  certain  personal  property  and  that  an  instrument 
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reciting  the  transaction  was  executed  by  the  seller  at  the  time, 
evidence  that  the  instrument  was  not  as  old  as  its  date  indicated 
was  competent,  as  bearing  on  the  credibility  of  the  testimony  of 
the  purchaser.    Idem, 

DeUrery:  Sufficiency  of  pleading.  All^ations  of  purchase,  unquali- 
fied ownership,  and  that  the  pleader  is  entitled  to  the  immediate 
possession  of  certain  property,  allege  sufficient  delivery  to  complete 
the  purchase.    Idem, 

Garnishment:  Claim  by  third  party:  Eridenoe.  The  evidence  in 
this  case  is  reviewed  and  held  sufficient  to  show  that  intervener  was 
not  the  purchaser  of  the  property  in  question  and  in  the  posses- 
sion of  the  garnishee,  who  answered  that  he  had  in  his  possession 
property  of  defendant.    Idem, 

Breach  of  contract:  Measure  of  damages.  The  measure  of  damages 
for  breach  of  an  executory  contract  to  purchase  personal  property 
is  the  difference  between  the  market  value  of  the  property  at  the 
time  it  was  delivered  and  the  contract  price  to  be  paid  therefor. 
Art-Aseptible  Furniture  Co.  v.  Shannon,  225. 

Same:  Evidence:  Burden  of  proof.  In  this  action  for  breach  of 
contract  to  purchase  furniture  the  written  order  did  not  state 
whether  the  goods  were  then  in  stock  or  would  have  to  be  manu- 
factured, but  plaintiff's  agent  testified  that  he  told  defendant  they 
would  have  to  be  manufactured  and  this  was  denied  by  defendant. 
Plaintiff's  evidence  as  to  the  damage  was  on  the  theory  that  the 
goods  were  yet  to  be  manufactured  and  related  to  the  difference  be- 
tween the  cost  of  manufacture  and  the  contract  price.  Held,  that, 
conceding  the  admissibility  of  plaintiff's  evidence  of  damage,  the 
burden  was  on  it  to  establish  the  claim  that  the  goods  were  yet 
to  be  manufactured,  and  as  this  was  affirmed  simply  by  plaintiff's 
agent  and  denied  by  defendant,  the  finding  of  the  court  for  de- 
fendant, which  has  the  effect  of  a  verdict,  is  sustained.    Idem^ 

Breach  of  warranty:  Evidence.  A  warranty  that  a  horse  is  mer- 
chantable is  breached  by  the  proof  that  the  animal  is  vicious. 
Stephens  v.  Brill,  620. 

Submission  of  issues.  Where  the  defendant  pleaded  a  warranty  of 
the  soundness  of  an  animal  sold,  and  a  breach  of  the  warranty,  he 
was  in  no  position  to  complain  that  the  court  submitted  the  issue, 
where  there  was  evidence  in  its  support  and  he  made  no  request 
for  its  withdrawal.    Idem. 
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Instructions:  Bnrden  of  proof:  Prejudice.  Where  the  issue  was 
whether  a  horse  was  sold  under  a  warranty,  and  there  was  evidence 
that  the  auctioneer  announced  that  all  horses  sold  must  be  tried  on 
the  premises  before  taken  away,  and  also  that  there  was  no  war- 
ranty, an  instruction  that  if  the  auctioneer  made  such  announce- 
ment and  if  there  was  no  warranty  the  jury  must  find  for  the 
seller,  cast  upon  him  a  greater  burden  than  the  law  imposes,  and 
the  buyer  was  in  no  situation  to  complain  of  the  same.  And  even 
though  the  issue  submitted  by  the  instruction  was  wholly  outside 
the  pleadings,  it  was  not  calculated  to  prejudice  or  mislead  the 
jury,  so  that  the  instruction  was  not  for  that  reason  prejudicial. 
Idem. 

Offer  to  buy:  Acoeptance:  Countermand.  An  order  for  goods 
taken  by  an  agent,  expressly  providing  that  it  shall  not  become 
binding  on  the  seller  unless  accepted  by  him,  is  not  the  contract 
of  the  parties  until  so  accepted;  and  may  be  countermanded  by 
the  buyer  at  any  time  before  acceptance,  although  containing  a 
provision  against  the  right  to  countermand  either  before  or  after 
acceptance.    Hargrove  v.  Crawford,  522. 

Statute  of  frauds:  Defivery:  Evidence.  The  intent  to  pass  title 
to  personalty,  with  dominion  or  right  of  dominion  over  the  same 
to  the  purchaser,  is  a  sufficient  delivery  to  take  the  sale  or  con- 
tract out  of  the  statute  of  frauds.  Evidence  of  delivery  in  the 
instant  case  is  held  sufficient  to  take  that  issue  to  the  jury. 
Smith  &  Son  v.  Bloom,  592. 

Same.  By  delivery  or  personal  property  under  an  oral  contract  of 
sale,  as  the  term  is  used  in  the  statute  of  frauds,  is  meant  an 
entire  surrender  of  control  to  the  buyer,  rather  than  an  acceptance 
and  receipt  by  him.    Idem, 

SCHOOLS. 

Building  contracts:  Claims  of  anbcontracton:  Enforcement.  Sub- 
contractors have  no  lien  for  material  furnished  for  the  construction 
of  a  public  building,  either  upon  the  building  itself  or  upon  the 
funds  in  the  hands  of  the  corporation  due  the  principal  contractor. 
Their  only  redress  is  against  the  funds  in  the  hands  of  the  corpora- 
tion, and  to  preserve  any  preference  right  thereto  they  must  file 
their  claims  with  the  proper  'officer  of  the  corporation  within  thirty 
days,  as  provided  by  the  statute;  by  filing  their  claims  after  the 
expiration  of  the  thirty  days  they  stand  in  no  better  situation 
than  the  general  creditors  of  the  contractor.  Independent  School 
Dist.  V.  Hall,  607. 
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reciting  the  transaction  was  executed  by  the  seller  at  the  time, 
evidence  that  the  instrument  was  not  as  old  as  its  date  indicated 
was  competent,  as  bearing  on  the  credibility  of  the  testimony  of 
the  purchaser.   Idem. 

Delivery:  Suffidency  of  pleading.  Allegations  of  purchase,  unquali- 
fied ownership,  and  that  the  pleader  is  entitled  to  the  immediate 
possession  of  certain  property,  allege  sufficient  delivery  to  complete 
the  purchase.    Idem, 

Garnishment:  Claim  by  third  party:  Evidence.  The  evidence  in 
this  case  is  reviewed  and  held  sufficient  to  show  that  intervener  was 
not  the  purchaser  of  the  property  in  question  and  in  the  posses- 
sion of  the  garnishee,  who  answered  that  he  had  in  his  possession 
property  of  defendant.    Idem, 

Breach  of  contract:  Measure  of  damages.  The  measure  of  danuges 
for  breach  of  an  executory  contract  to  purchase  personal  property 
is  the  difference  between  the  market  value  of  the  property  at  the 
time  it  was  delivered  and  the  contract  price  to  be  paid  therefor. 
Art-Aseptible  Furniture  Co.  v.  Shannon,  225. 

Same:  Evidence:  Burden  of  proof.  In  this  action  for  breach  of 
contract  to  purchase  furniture  the  written  order  did  not  state 
whether  the  goods  were  then  in  stock  or  would  have  to  be  manu- 
factured, but  plaintiff's  agent  testified  that  he  told  defendant  they 
would  have  to  be  manufactured  and  this  was  denied  by  defendant. 
Plaintiff's  evidence  as  to  the  damage  was  on  the  theory  that  the 
goods  were  yet  to  be  manufactured  and  related  to  the  difference  be- 
tween the  cost  of  manufacture  and  the  contract  price.  Held,  that, 
conceding  the  admissibility  of  plaintiff's  evidence  of  damage,  the 
burden  was  on  it  to  establish  the  claim  that  the  goods  were  yet 
to  be  manufactured,  and  as  this  was  affirmed  simply  by  plaintifl^s 
agent  and  denied  by  defendant,  the  finding  of  the  court  for  de- 
fendant, which  has  the  effect  of  a  verdict,  is  sustained.    Idem, 

Breach  of  warranty:  Evidence.  A  warranty  that  a  horse  is  mer- 
chantable is  breached  by  the  proof  that  the  animal  is  vicious. 
Stephens  v.  Brill,  620. 

Submission  of  issues.  Where  the  defendant  pleaded  a  warranty  of 
the  soundness  of  an  animal  sold,  and  a  breach  of  the  warranty,  he 
was  in  no  position  to  complain  that  the  court  submitted  the  issue, 
where  there  was  evidence  in  its  support  and  he  made  no  request 
for  its  withdrawal    Idem, 
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Instructions:  Burden  of  proof:  Prejudice.  Where  the  issue  was 
whether  a  horse  was  sold  under  a  warranty,  and  there  was  evidence 
that  the  auctioneer  announced  that  all  horses  sold  must  be  tried  on 
the  premises  before  taken  away,  and  also  that  there  was  no  war- 
ranty, an  instruction  that  if  the  auctioneer  made  such  announce- 
ment and  if  there  was  no  warranty  the  jury  must  find  for  the 
seller,  cast  upon  him  a  ^eater  burden  than  the  law  imposes,  and 
the  buyer  was  in  no  situation  to  complain  of  the  same.  And  even 
though  the  issue  submitted  by  the  instruction  was  wholly  outside 
the  pleadings,  it  was  not  calculated  to  prejudice  or  mislead  the 
jury,  so  that  the  instruction  was  not  for  that  reason  prejudicial. 
Idem. 

Offer  to  buy:  Acceptance:  Countermand.  An  order  for  goods 
taken  by  an  agent,  expressly  providing  that  it  shall  not  become 
binding  on  the  seller  unless  accepted  by  him,  is  not  the  contract 
of  the  parties  until  so  accepted;  and  may  be  countermanded  by 
the  buyer  at  any  time  before  acceptance,  although  containing  a 
provision  against  the  right  to  countermand  either  before  or  after 
acceptance.    Hargrove  v.  Crawford,  522. 

Statute  of  frauda:  Deliyery:  Evidence.  The  intent  to  pass  title 
to  personalty,  with  dominion  or  right  of  dominion  over  the  same 
to  the  purchaser,  is  a  sufficient  delivery  to  take  the  sale  or  con- 
tract out  of  the  statute  of  frauds.  Evidence  of  delivery  in  the 
instant  case  is  held  sufficient  to  take  that  issue  to  the  jury. 
Smith  &  Son  v.  Bloom,  592. 

Same.  By  delivery  or  personal  property  under  an  oral  contract  of 
sale,  as  the  term  is  used  in  the  statute  of  frauds,  is  meant  an 
entire  surrender  of  control  to  the  buyer,  rather  than  an  acceptance 
and  receipt  by  him.    Idem, 

SCHOOLS. 

Building  contracts:  Claims  of  subcontractors:  Enforcement.  Sub- 
contractors have  no  lien  for  material  furnished  for  the  construction 
of  a  public  building,  either  upon  the  building  itself  or  upon  the 
funds  in  the  hands  of  the  corporation  due  the  principal  contractor. 
Their  only  redress  is  against  the  funds  in  the  hands  of  the  corpora- 
tion, and  to  preserve  any  preference  right  thereto  they  must  file 
their  claims  with  the  proper  'officer  of  the  corporation  within  thirty 
days,  as  provided  by  the  statute;  by  filing  their  claims  after  the 
expiration  of  the  thirty  days  they  stand  in  no  better  situation 
than  the  general  creditors  of  the  contractor.  Independent  School 
Dist.  V.  Hall,  607. 
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Settlement  of  dAima:  Action  hy  corpoxation.  The  bringing  of  an 
action  by  a  corporation  to  settle  and  adjudicate  the  claims  of  sub- 
contractors and  others  claiming  the  funds  in  its  hands  due  the 
principal  contractor  for  the  construction  of  a  public  building,  does 
not  give  the  subcontractors  or  an  assignee  of  the  funds  any  right 
as  between  themselveB  whioli  Hhey  would  not  otherwise  hATe  had. 
Idem, 

Priority  of  cUims:  Rights  of  assignee.  The  provision  in  a  building 
contract  between  the  corporation  and  the  principal  contractor,  sim- 
ply authorizing  the  corporation  to  retain  sufficient  funds  to  meet 
any  liens  or  claims,  which,  if  established,  the  owner  of  the  premises 
would  be  liaUe  for  and  the  contractor  chargeable  with,  will  not 
give  subcontractors  failing  to  file  their  claims  within  the  statutory 
time  any  preference  right  to  funds  still  doe  the  contractor,  as 
against  his  assignee  of  the  fund.   Idem, 

Assignment  of  funds:  Rights  of  assignee.  An  assignment  of  funds 
due  the  contractor  for  the  construction  of  a  public  building,  and 
remaining  in  the  hands  of  the  corporation,  carried  with  it  the  right 
of  the  assignee  to  receive  the  same,  as  against  subcontractors  who 
failed  to  file  their  claims  with  the  corporation  within  the  statu- 
tory time.    Idem, 

SEDUCTION.    See  Ouicinal  Law. 
SPECIAL  ASSESSMENTS.    See  Taxation. 
SPECIFIC  PERFORBIANCE.    Bee  Egumr-- Lxasib. 

STATUTES.    See  Taxation. 

Foreign  laws:  Presumption.  In  an  action  for  breach  of  a  contract 
made  in  a  foreign  state,  in  which  the  defendant  pleaded  a  statute 
of  frauds  of  that  state,  but  failed  to  prove  the  statute,  it  will  be 
presumed  that  the  law  of  the  foreign  state  on  that  subject  is  the 
same  as  the  law  of  Iowa.    Smith  &  Son  v.  Bloom,  592. 

STATUTE  OF  FRAUD&    See  Salks. 

STREET  RAILWAYS.    See  Municipal  Oorpobations. 

SUBCONTRACTORS.    See  Schools.    * 

SUBROGATION.    See  Insuranck. 

TAXATION.    See  Dhainagb. 


F 
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ColUteral  inheritance  tax:  Afflnnanoe  of  order:  CondnsiTenesa.  An 
affirmance  by  the  supreme  court  of  an  order  holding  certain  money 
subject  to  a  collateral  inheritance  tax  is  effective,  although  the 
affirmance  may  not  have  been  on  the  merits  of  the  controversy. 
In  re  Estate  of  Culver,  679. 

Collateral  inheritance  tax.  Where  ancillary  administration  has  been 
granted  in  this  state,  the  district  court  as  a  court  of  probate,  if 
not  possessing  general  and  original  jurisdiction,  has  power  to  de- 
termine the  question  of  collateral  inheritance  taxation;  and  an 
erroneous  determination  of  the  question  will  not  affect  its  juris- 
diction.   Idem. 

Erroneous  taxation:  Relief  in  equity.  An  independent  action  in 
equity  will  not  lie  to  cancel  an  inheritance  tax,  even  though  erro- 
neously imposed.    Idem, 

Refund:  Statutes.  The  provisions  of  the  Code  authorizing  a  refund 
of  taxes  illegally  paid,  and  indemnifying  purchasers  at  tax  sales 
wrongfully  made,  apply  only  to  actions  against  the  county.  First 
National  Bank  v.  Kelly,  County  Treas.,  312. 

Special  assessments:  Payment:  Effect.  Payment  to  the  eounty 
treasurer  of  special  assessments  levied  for  a  municipal  improve- 
ment reduces  the  liability  of  the  city  to  the  contractor  to  that 
extent,  and  renders  the  treasurer  liable  to  the  holder  of  certifi- 
cates to  that  amount.    Idem. 

Recovery  by  contractor:  Intervention  by  taxpayer.  Where  special 
taxes  assessed  by  a  municipality  for  a  public  improvement  have 
been  paid  to  the  county  treasurer,  thus  reducing  the  obligation  of 
the  city  to  the  contractor  to  cause  valid  assessments  to  be  made, 
taxpayers  cannot  intervene  in  an  action  by  the  contractor  or  his 
assignee  against  the  treasurer  and  defeat  recovery  of  the  amount 
so  paid.    Idem. 

Sale:  Bedemptlon  by  mortgagee.  Where  a  tax  deed  has  been  prema- 
turely issued  the  holder  of  a  valid  outstanding  mortgage  on  the  land 
may  redeem  from  the  state.    Wood  v.  Yearous,  211. 

Notice  of  redemption:  Description.    Notice  of  the  expiration  of  the  ^ 

right  of  redemption  which  does  not  definitely  describe  the  land  is  i 

defective  and  will  not  cut  off  the  right  to  redeem.  Thus  the  north- 
west ten  acres  of  a  given  quarter  section  is  indefinite  and  does  ncTt 
necessarily  correspond  with  the  NW.  %  of  the  S£.  %  of  the  8£.  % ;  ! 

and  the  description  was  not  aided  by  the  additional  statement  that  i 


812  Index,  Vol.  159. 

Taxation  Continued  to  Tblboraphs,  TsiiiPHONss 

the  tract  was  known  as  lot  No.  3  of  the  county  auditor's  plat,  no 
particular  plat  being  designated  and  the  lot  referred  to  not  con- 
taining the  same  acreage.    Idem, 

Proof  of  service  of  notice.  Notice  of  the  expiration*  of  right  of  re- 
demption from  a  tax  sale  must  be  served  in  the  manner  provided 
'  for  service  of  original  notices,  and  proof  of  service  must  be  made 
by  the  affidavit  of  the  holder  of  the  certificate,  his  agent  or  attor- 
ney, showing  the  manner  of  service,  the  time  and  place  where  made, 
and  under  whose  direction  the  same  was  made;  so  that  an  ai&davit 
of  service  stating  merely  that  the  attached  notice  was  under  my 
direction  personally  served,  was  insufficient,  where  it  appeared  that 
the  notice  was  on  the  reverse  side  of  the  affidavit  rather  than  on 
a  separate  sheet  attached  thereto,  and  the  facts  constituting  the 
claimed  personal  service  were  not  stated.  And  the  proof  of  service 
must  show  that  the  notice  was  read  to  the  parties  in  their  pres- 
ence and  hearing  and  a  copy  thereof  delivered  to  each  of  them. 
Idem. 

Notice  of  redemption:  Person  in  possession:  Evidence.  In  this  action 
to  redeem  real  property  from  a  sale  for  taxes  the  evidence  is  held 
insufficient  to  show  that  plaintiff  was  in  such  possession  of  the 
property,  which  he  inherited  from  his  father  and  which  had  been 
taxed  in  the  name  of  another  for  many  years,  as  to  require  service 
of  notice  to  redeem  upon  him.  Reynolds  v.  Western  Securities 
Co.,  228. 

TELEGBAPHS  AND  TELEPHONES. 

Telegrams:  Agency:  Negligence.  The  agent  of  a  telegraph  company, 
in  whose  office  a  telephone  is  maintained  by  the  company  for  the 
purpose  of  receiving  messages  for  transmission,  is  the  agent  of  the 
telegraph  company  in  receiving  a  message  over  the  telephone;  and 
the  telegraph  company  is  liable  for  the  negligence  of  its  agent  in 
receiving  the  same,  in  the  absence  of  rules  to  the  contrary  known 
to  the  sender.    Markley  v.  Western  Union  TeL  Co.,  557. 

Evidence  of  custom:  Prejudice.  Since  the  law  imposes  liability  upon 
a  telegraph  company  for  the  negligence  of  its  agent  in  receiving  a 
message  for  transmission  by  telephone,  evidence  of  a  custom  of 
thus  receiving  messages  at  another  place,  though  erroneously  re- 
ceived, was  not  prejudicial;  as  such  evidence  was  in  support  of  the 
law  and  not  to  the  contrary.    Idem, 

Evidence:  Admissions.  Where  the  admission  of  a  fact  is  made  of 
record  for  the  purposes  of  the  case,  a  different  state  of  facts  cannot 
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bo  shown;  but  the  admission,  in  an  action  for  negligence  in  the 
sending  of  a  telegram,  that  the  message  set  forth  was  the  telegram 
sent  by  plaintiff,  when  made  simply  as  a  matter  of  identification 
and  to  avoid  the  necessity  of  preliminary  proof,  was  not  a  bind- 
ing concession.    Idem, 

Negligent  delay:  Instructions.  In  an  action  against  a  telegraph 
company  for  negligent  delay  in  the  delivery  of  a  message,  where 
the  court  instructed,  on  the  issue  as  to  whether  the  agent  wrongly 
addressed  the  message  received  by  telephone  for  transmission,  that 
if  the  agent  understood  the  address  correctly  and  so  forwarded  it 
the  company  wa's  not  negligent,  while  if  he  understood  the  address 
correctly  and  erroneously  forwarded  it  the  company  was  negligent, 
the  further  Instruction  that  it  was  the  duty  of  the  company  to 
use  ordinary  care  to  deliver  a  message  to  the  person  for  whom 
it  was  intended,  did  not  mislead  the  jury  into  imposing  upon  the 
company  a  greater  burden  than  the  law  exacts.    Idem, 

Same.  Where  a  message  was  correctly  received  by  a  telegraph  com- 
pany but  it  was  forwarded  in  an  erroneous  form,  the  duty  of  cor- 
rectly transmitting  and  promptly  delivering  the  same  continued; 
and  the  company  was  chargeable  with  the  duty  of  delivering  it  to 
the  addressee  within  a  reasonable  time.    Idem, 

Damages:  Excessive  verdict.  There  is  no  fixed  standard  by  which 
the  damages  in  an  action  for  negligent  delay  in  the  delivery  of  a 
telegram  are  to  be  estimated,  and  not  being  capable  of  definite 
proof  much  is  left  to  the  discretion  of  the  jury;  and  in  the  absence 
of  some  showing  indicating  passion  and  prejudice  their  verdict  will 
not  be  disturbed.    Idem, 

Telegrams:  Fraudulent  message:  Agency:  Evidence.  A  telegraph 
company  is  not  a  guarantor  of  the  genuineness  of  a  message,  yet 
it  may  be  liable  to  one  injured  by  a  forged  message  if  it  receives 
the  same  under  circumstances  which  excite,  or  reasonably  ought 
to  excite,  suspicion  of  its  fraudulent  character  and  forwards  it 
without  warning  the  addressee;  and  this  is  especially  true  where 
the  message  indicates  upon  its  face  that  the  addressee  may  suffer 
pecuniary  loss  if  he  acts  upon  its  genuineness.  The  evidence  in 
this  action  for  transmitting  a  forged  telegraphic  order  or  draft, 
purporting  to  have  been  sent  by  a  bank  is  held  to  sustain  a  finding 
that  the  messenger  who  called  at  the  bank  for  the  message  was  the 
agent  of  the  defendant,  and  also  sufficient  to  require  submission  of 
the  question  of  defendant's  negligence  in  reciving  and  transmitting 
the  message.  Citizens  National  Bank  v.  The  Western  Union  Tele- 
graph Co.,  720. 
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Contribntory  negligence:  Evidence.  The  evidence  in  thia  action  is 
also  held  insufficient  to  show  that  plaintiff  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  paying  the  draft  without 
identification,  or  without  inyestigation  as  to  its  genuineness.  Idem. 

TENDER.    See  Pabtition. 

TRESPASS.    See  Bailboads. 

Animals:  Fences:  Liability  for  damages.  Where  plaintiff  and  de- 
fendant occupied  adjoining  land  all  previously  used  for  pasture  and 
not  separated  by  a  sufficient  partition  fence,  no  attempt  having 
been  made  to  comply  with  the  statutes  regarding  division  fences, 
and  the  defendant  was  not  aware  the  adjoining  land  was  being 
cropped,  he  was  not  liable  for  injury  to  the  crop  caused  by  his 
stock  escaping  from  his  pasture,  under  Code,  Section  2313.  Lint 
V.  Malone,  155. 

TRUSTS. 

Constructive  trusts:  Evidence.  The  fact  that  a  mother  and  daughter 
lived  together  and  defrayed  their  personal  and  family  expenses 
from  a  joint  bank  account,  it  not  appearing  that  the  daughter 
exercised  any  control  over  the  actions  or  was  the  adviser  of  her 
mother,  was  not  sufficient  to  establish  a  constructive  trust  in  land 
purchased  with  funds  belonging  to  the  mother,  the  title  to  which 
at  her  request  was  taken  in  the  name  of  the  daughter,  it  not  ap- 
pearing that  any  fraud  was  practiced  by  the  daughter.  McGinnis 
V.  McGinnis,  394. 

Evidence:  Admissions.  In  an  action  by  the  widow  against  the  admin- 
istrator of  her  husband's  estate  to  impress  a  trust  upon  a  promis- 
sory note,  evidence  that  plaintiff  signed  and  verified  a  petition  for 
the  appointment  of  the  administrator,  in  which  it  was  stated  that 
deceased  owned  personal  property  in  value  the  same  as  the  amount 
of  the  note,  while  admissible  as  an  admission  was  not  of  great 
weight,  owing  to  the  aged  and  enfeebled  condition  of  plaintiff  and 
the  circumstances  under  which  it  was  drawn  and  executed.  Smith, 
Admr.,  v.  Randolph,  159. 

Same:  Burden  of  proof.  It  being  undisputed,  in  an  action  to  impress 
a  trust  upon  a  note  in  the  hands  of  the  administrator  of  her  bus- 
band's  estate,  that  the  note  represented  a  part  of  the  proceeds  of 
land  belonging  to  plaintiff,  and  it  came  into  possession  of  her  hus- 
band as  her  agent,  the  burden  was  on  the  administrator  to  show 
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that  the  husband  had  acquired  the  ownership  by  gift  or  otherwise. 
Idem, 

V£SDICT.    See  Apfzals — ^Damages — Practice. 

VBNDOR  AND  VENDEE.    See  Beal  Pbopeety. 

WARRANTIES.    See  Sales. 

WATERS.    See  Drainage. 

WITNESSES.    See  Evidence. 

WILLS.    3^>  c^l8o>  Estates  gf  Decedents. 

Constrtictioii:  Repugnancy.  A  will  should  be  so  construed  as  to  carry 
out  the  intent  of  the  testator  as  expressed  therein,  and  if  possible 
give  effect  to  all  its  provisions;  but  where  a  subsequent  provision 
is  so  repugnant  to  a  prior  one  creating  an  unlimited  estate  that 
to  give  it  effect  would  destroy  the  manifest  purpose  expressed  in 
the  first  provision,  the  latter  provision  is  void;  however,  a  subse- 
quent provision  simply  limiting  the  enjoyment  or  control  of  the 
estate  previously  granted  for  a  limited  time  is  valid.  Thus  where 
the  testator  gave  bis  real  property  in  fee  to  his  children,  but  later 
provided  that  it  should  be  kept  intact  and  the  estate  uneiettled 
until  the  youngest  child  became  of  age,  or  in  case  of  his  death 
until  a  certain  date,  and  gave  the  executors  full  charge  of  the 
property,  with  directions  to  distribute  the  rents  and  profits  among 
the  children,  this  latter  provision  was  not  a  limitation  upon  the 
estate  granted  but  was  consistent  therewith  and  valid.  Elberts  v. 
Elberts,  332. 

Same:  Partition.  Where  a  testator  devised  his  real  property  in  fee 
to  his  children,  but  provided  that  it  should  not  be  sold  or  parti- 
tioned before  a  certain  date,  an  action  by  part  of  the  children  to 
partition  the  property  before  that  date  cannot  be  maintained,  over 
the  objection  of  the  remaining  children.    Idem, 

Contest:  Evidence.  In  the  contest  of  a  will  a  witness  who  was  not 
called  as  an  expert  on  the  question  of  the  testator's  mental  ca- 
pacity, nor  examined  in  chief  on  that  subject,  was  not  shown  to 
be  competent  to  testify  on  cross-examination  and  give  his  opinion 
of  the  intelligence  and  capability  of  the  testator  to  transact  ordi- 
nary business;  and  rejection  of  the  evidence  was  especially  proper, 
where  the  witness  had  already  testified  on  the  subject.  Quh  y. 
Dennis,  18. 
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GonverBations  with  one  or  two  joint  beneficiaries  under  a  will,  as 
to  the  reason  why  testator  left  the  home  of  a  relative  and  came  to 
live  with  them,  and  which  were  made  in  the  presence  of  testator, 
were  admissible  to  show  the  relations  of  the  parties  and  the  influ- 
ence acquired  over  the  testator.    Idem, 

Undue  influence:  Burden  of  proof:  Application  of  rule.  Where  the 
relationship  of  patient  and  physician  is  shown  to  have  existed,  at 
and  prior  to  the  making  of  a  will  by  the  latter  in  favor  of  the  for- 
mer, the  burden  is  on  the  latter  as  proponent  of  the  will  to  show 
that  the  instrument  was  executed  without  any  undue  or  wrongful 
influence  on  his  part;  and  this  rule  applies  with  equal  force  where 
the  questions  arise  in  a  law  action  as  where  they  are  involved  in 
equitable  actions.    Idem, 

Undue  influence:  Evidence:  Instruction.  The  fact  that  a  will  is  un- 
just to  those  dependent  upon  testator's  bounty,  or  that  it  is  not 
in  accord  with  his  prior  declarations  of  intent,  or  that  the  testator 
was  mentally  weak,  when  standing  alone,  are  not  sufficient  to  es- 
tablish undue  influence;  but  they  are  all  proper  matters  to  be  con- 
sidered on  that  issue.  The  instruction  in  this  case  dealing  with 
these  facts  is  held  to  correctly  state  the  law.    Idem, 

Testamentary  capacity:  Evidence.  The  fact  that  an  aged  testator 
transacted  his  own  business  and  seemed  to  those  coming  in  contact 
with  him  in  a  business  and  social  way  to  be  of  sound  mind,  while 
competent  on  the  question  of  testamentary  capacity  was  not  con- 
clusive; and  under  the  evidence  in  this  action  the  question  was 
properly  submitted  to  the  jury.    Idem, 

Muniment  of  title:  Necessity  for  probate.  A  foreign  will  must  be 
admitted  to  probate  in  this  state  to  constitute  a  muniment  of  title 
to  real  property  located  here:  the  mere  filing  of  a  certified  copy 
and  of  the  record  of  its  admission  in  the  foreign  state  is  not 
sufficient  for  that  purpose.    Goldsmith  v.  Petersen,  692. 

Construction:  Estate  granted:  Provisions  against  alienation.  The 
provision  of  a  will  creating  a  fee  in  real  property  is  not  afi'ected 
by  a  subsequent  condition  against  alienation,  as  such  a  limitation 
in  connection  with  a  devise  in  fee  is  void:  Nor  will  a  subsequent 
power  to  dispose  of  the  fee  by  will  add  anything  to  the  right  of 
alienation.  The  power  to  alleviate  is  inherent  in  the  grant  of  the 
fee,  and  a  subsequent  gift  or  denial  of  that  power  is  invalid,  and 
can  have  no  tendency  to  reduce  the  fee  to  a  life  estate.  The  will 
in  question  is  held  to  convey  an  estate  in  fee  and  is  unaffected  by 
subsequent  provisions  relative  to  alienation.     Idem, 
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